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THE    PEIYY   COUNCIL 


ON  APPEAL  FROM 


Ei)t  lEast  Entries. 


AJUDHIA  BUKSH  and  Another     .     .     .      Plaintiffs;        J.c.» 


AND 


MUSSAMUT  KUKMIN  KUAK  and  GUJA-  )  _  *<">• 17- 

,,„  k  ^  .„.  >  Defendants. 

DHAR  BUKSH a^.***x«l« 


} 


ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Construction  of  Will — Failure  of  Life  Estate — Acceleration  of  Oift  in  "Remainder 

—•Registration  of  Will— Act  L  of  1869,  *.  13. 

Held,  that  a  gift  in  remainder  expectant  upon  the  termination  of  a  life 
estate  is  accelerated  and  not  destroyed  by  reason  of  the  gift  of  the  life 
estate  being  void. 

Lainson  v.  Lainson  (1)  approved. 

Qumrey  whether  a  widow  of  an  Oudh  taluqdar  is  by  virtue  of  her 
right  to  maintenance  a  person  who  would  have  succeeded  to  an  interest 
in  his  estate  within  the  meaning  of  Act  I.  of  1869,  sect.  13,  clause  (1), 
so  that  an  unregistered  will  would  operate  in  her  favour. 

APPEAL  from  an  order  of  the  Officiating  Judicial  Commissioner 
of  Oudh  (August  17,  1880),  affirming  an  order  of  the  District 
Judge  of  Lucknow  (March  13, 1880). 

*  Present : — Lord  FitzGerald,  Sir  Babnes  Peacock,  Sib  Robert  P.  Collier, 
Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 

(J )  5  De  G.  M.  &  G.  754. 
Vol.  XL  B 
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2  INDIAN  APPEALS.  [L.  R. 

J.  0.  The  question  was  as  to  the  succession  to  the  taluqdari  of 

1888        Tirbadigunga,  of  which  the  deceased  Bajah  had  obtained  a  sanad 

Ajudhu     dated  the  29th  of  October,  1860,  his  name  being  entered  in 

B™8H      List  3  prepared  under  Act  L  of  1869. 

MussAirpT        The  Appellant,  Ajudhia  Buhsh,  was  his  eldest  son  and  heir- 

and        at-law  under  the  Mitakshara,  and  claimed  to  succeed  under  the 

Buksh.      provisions  of  Act  I.  of  1869. 

The  Bajah,  however,  left  a  will  dated  the  30th  of  April,  1875, 
as  follows : — 

"  I,  Raja  ThaJcwr  Singh  Tirbedi,  am  talukdar  sanad-holder  of 
taluka  Tirbediganj,  tahsil  Haidargarh,  district  Bara  BanJci  in 
Lucknow  Division. 

"  Whereas  I  have,  up  to  this  day,  been  loyal  to  both  the  Native 
and  British  Governments,  and  preserved  a  good*  name  under  both ; 
have  been  loyally  performing  the  duties  appertaining  to  me,  and 
have  never  failed  in  them ;  nay,  even  now  I  am  in  receipt  of  a 
pension  from  the  Government ;  and  whereas,  by  favour  of  both 
the  Governments,  I  have  acquired,  by  personal  exertions,  this 
entire  estate  of  Tirbediganj  and  other  villages,  landed  property 
and  promissory  notes,  as  detailed  below,  together  with  all  move- 
able and  immoveable  property ;  and  I  hold  and  possess  all  of 
these  without  having  any  co-sharer  or  a  co-p&rcener  therein,  up 
to  the  time  of  this  writing ;  and  nothing  of  the  above  property 
is  ancestral ;  it  has  been  acquired  with  great  pains  and  industry. 
I  therefore  desire  that  this  my  estate  may  continue  intact.  But 
I  am  sorry  that  I  have  married  four  times :  my  first  wife  being 
Bani  Hans  Kuwar;  second,  Bani  Biranj  Kuwar,  deceased ;  third, 
Bant  Phool  Kuwar,  deceased ;  and  fourth,  Bani  Buhman  Kuwar, 
still  living,  each  of  whom  has  children ;  but  none  of  the  sons  is 
so  able  and  efficient  as  to  be  able  to  protect  the  estate  and  pre- 
serve my  name  after  me.  On  the  contrary,  when  during  the 
mutinies  the  rebels  plundered  my  property  that  was  within  the 
house  at  Lucknow,  the  sons  of  Bani  Hans  Kuwar ■,  my  first  wife, 
took  all  my  property,  such  as  was  in  the  house  at  Tirbediganj, 
and  turned  my  mortal  enemies,  but,  by  the  grace  of  God,  and 
the  happy  associations  of  the  Government,  my  life  was  preserved. 
I  no  longer  approve  of  the  unregistered  will,  which  I  formerly 
executed  in  favour  of  Baja  Labi  Buksh,  son  of  Bani  Phul  Kuwar, 
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during  the  summary  settlement,  in  accordance  with  a  call  from       J.  C. 
Government  to  make  a  will :  I,  therefore,  actuated  by  the  desire       1883 
of  insuring  the  protection  of  my  estate,  and  the  preservation  of     a^,a 
my  name,  do,  while  in  full  possession  of  my  senses  and  mental      b^h 
faculties,  of  my  own  free  will,  and  without  coercion,  hereby    MussAurT 
giving  away  and  granting  all  my  Ilaka  estate,  all  notes,  goods,        and 
cash,  jewellery,  all  documentary  papers,  the  sanad  granted  by  the      Brawif B 
Government,  all  property  small  and  large,  moveable  and  immove- 
able,  acquired  and  possessed  by  me,  to  Rani  Rukman  Kuwar,  my 
fourth  wife,  make  her  owner  and  proprietress  of  all :  provided 
that  after  my  death,  Rani  Rukman  Kuwar  having  held  and  pos- 
sessed all  my  property,  her  descendants  shall,  generation  after 
generation,  carry  out  the  provisions  of  this  will,  and  after  paying 
up  the  expenses  mentioned  herein,  apply  the  remainder  of  the 
profits  to  their  own  use.    They  have  no  authority  to  do  otherwise. 
And  Raja  Gajadhar  Baksh,  son  of  Rani  Rukman  Kuwar,  being  of 
under  age,  shall,  when  he  attains  the  age  of  majority,  carry  on 
the  work  of  management,  with  the  advice  of  the  aforesaid  Rani ; 
and  after  the  said  Rani  he  shall  be  the  heir  to  and  representative 
of  the  estate,  &c,  each  and  everything.    No  one  else  can  put 
forward  any  claims.     Should  any  person  do  so,  his  claim  will  be 
declared  null  and  void.    But  none  of  my  representatives  and 
heirs  shall  have  power  to  do  anything  against  the  provisions  of 
this  document." 

"  No  one,  except  Rani  Rukman  Kuwar  and  her  children,  can 
be  my  heirs  and  representatives.  Should  any  person  claim  and 
raise  disputes,  let  such  claim  be  declared  null  and  void  by  the 
Court  established  by  Government." 

The  Respondent,  Rani  Rukmin  Kuar,  obtained  possession  of 
the  talukdary  on  the  death  of  her  husband  in  December,  1875, 
and  on  the  9th  of  December,  1879,  the  Appellant  (joining  as 
co-Plaintiff  the  purchaser  from  him  of  a  six-anna  share  in  the 
estate)  sued  to  recover  possession.     The  Respondents  pleaded 
the  will,  which  was  unregistered,  and  the  material  issue  was : 
2.  Is  the  will  invalid  under  sect.  13,  Act  I.  of  1869 
(a.)  with  regard  to  the  widow ; 
(i.)  with  regard  to  Gujadhar  Baksh,  her  son. 

B  2 
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J.  G.  The  judgment  of  the  Officiating  Judicial  Commissioner  was  as 

1883        follows : — 


*™-        «  The  case  is  one  of  some  importance,  but  the  issne  is  very 
„   *•  narrow ;  it  is  simply  whether,  with  reference  to  clause  1,  sect.  13, 

MlTBSAMTJT  . 

Bukmin  Kuab  Act  I.  of  1869,  the  will  in  favour  of  the  widow  is  invalid,  owing 
Gcjadhab    t°  non-registry  under  the  special  proviso  in  the  section  above 
Bukm.      quoted  ? 

"  The  Revenue  authorities  accepted  the  will  as  valid,  being  of 
opinion  that  registration  of  a  will  in  favour  of  a  widow  was  not 
necessary. 

"  The  Court  of  first  instance  in  its  judgment  notes — '  All  the 
widow  would  have  had,  if  the  Rajah  had  died  intestate,  would 
have  been  a  right  to  maintenance ;  and  there  may  be  room  for 
doubt  whether,  by  strict  Hindu  law,  this  right  to  maintenance 
could  literally  be  held  to  be  an  interest  in  the  estate  to  which 
she  could  have  succeeded.  I  cannot,  however,  think  that  the 
framers  of  the  law  intended  to  limit  the  meaning  of  the  term, 
"  would  have  succeeded  to  an  interest  in  the  estate,"  so  strictly 
as  to  exclude  a  widow  even  in  the  presence  of  male  issue/  &c. 

"  And  the  Judge,  I  think  with  some  hesitation,  found  that  the 
registration  of  a  will  in  favour  of  a  widow,  even  though  there 
were  male  heirs,  was  not  imperative  under  clause  1,  sect*  13, 
Act  I.  of  1869. 

"  The  main  plea  in  appeal  is,  that  the  Judge  has  overlooked 
the  distinction  between  succession  and  maintenance,  which  are 
widely  different  under  Hindu  law,  and  which  are  separately 
treated  throughout  the  Act,  of  which  chapter  8  is  that  relating 
to  maintenance.  A  wife  is,  under  Hindu  law,  in  a  subordinate 
sense,  a  co-owner  with  her  husband,  and,  to  a  certain  extent,  her 
position  is  no  doubt  different  from  that  of  ordinary  heirs ;  and, 
on  referring  to  the  statement  of  objects  and  reasons  of  this  Act, 
published  in  the  Government  Gazette,  I  find  that  the  intention  of 
the  corresponding  section  of  the  bill  was  to  render  invalid  a  gift 
or  will  of  a  talukdar  in  favour  of  any  person  not  being  the  legal 
heir,  or  the  person  who  would  have  been  the  legal  heir  if  the  Act 
had  not  been  passed,  unless  the  deed  was  duly  registered. 

"  Sect.  13,  Act  L  of  1869,  is  slightly  altered,  though  more  in 
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arrangement  than  substance,  from  sect.  12  of  the  Bill.    It  seems       J.  0; 
to  me  that  in  both  the  provisions  are  obviously  less  stringent       1883 
than  in  the  statement  of  objects  and  reasons,  and  that  the  Courts     Ajudhla. 
must  be  guided  by  the  Act  as  passed.  Buraa 

"  The  Judge  has  held,  as  above  stated,  that  a  widow  who  gets    Musaunrr 
maintenance  from  a  taluka  must  be  considered  to  have  succeeded        and 
to  an  interest  in  it  under  clause  1,  sect.  13,  Act  I.  of  1869,  and      buSh^ 

consequently  registration  is  not  necessary  to  validate  a  will  in        

her  favour.  And  though  I  think  the  question  is  a  difficult  one, 
still,  after  hearing  the  arguments,  and  giving  the  case  careful 
consideration,  I  am  not  prepared  to  set  aside  the  finding  of  the 
Court  of  first  instance.  I  therefore  dismiss  the  appeal ;  but,  as 
the  case  is  a  peculiar  one,  and  Plaintiff  would  have  been  the  « 
legal  heir  if  this  Act  had  not  been  passed,  I  direct  that  the 
costs  in  this  Court  be  borne  by  the  estate." 

Gome,  Q.C.,  and  C.  W.  Arathoon9  for  the  Appellants,  contended 
that  according  to  the  true  construction  of  Act  I.  of  1869,  sect  13, 
a  will  in  favour  of  the  widow  required  registration.  She  was  not 
a  person  who  would  have  succeeded  to  the  estate  or  an  interest 
therein  within  the  meaning  of  that  section,  such  as  would  enable 
her  to  take  under  an  unregistered  will.  The  will,  therefore,  was 
void  as  regards  her,  and  accordingly  the  estate  was  undisposed  of, 
at  least  during  her  lifetime,  and  the  heir-at-law  was  entitled  to 
immediate  possession.  It  is,  however,  a  technical  rule  of  English 
law  that  one  estate  must  support  another,  and  if  the  first  is  bad, 
the  ulterior  one  is  bad  also. 

Cowell,  for  the  Respondents,  contended  that  the  widow  would 
have  succeeded  to  maintenance  both  under  the  Act  and  under  the 
general  law,  and  that  that  was  the  only  interest,  as  distinct  from 
the  estate  or  a  share,  that  the  widow  or  any  one  else  could  take 
by  succession.  But  even  if  the  gift  to  her  failed,  intestacy  did 
not  result  either  in  whole  or  in  part.  The  gift  in  remainder  was 
accelerated :  see  Lainson  v.  Lainson  (1) ;  Jull  v.  Jacobs  (2). 

Cowie,  Q.C.,  replied. 

(1)  5  De  G.  M.  &  G.  751.  (2)  3  Ch.  D.  703. 
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J.  C.  The  judgment  of  their  Lordships  was  delivered  by 

i?S       Sib  Babnes  Peacock  : — 


Buksh  Their  Lordships  are  of  opinion  that,  upon  the  principle  laid 

Mubsamut    down  ^y  T^oid  Justice  Turner  in  the  case  of  Lainson  v.  Lainson  (1), 

Bukmin  Kuab  to  which  they  have  been  referred  by  Mr.  CowelL  even  if  the  widow 

AND  J  J 

Gujadhab  was  not  a  person  who  would  have  succeeded  to  any  interest  in  the 
estate  if  the  Rajah  had  died  intestate,  the  son's  estate  was  accele- 
rated. That  being  so,  without  expressing  any  dissent  from  the 
opinion  expressed  by  the  learned  Judges  of  the  Court  below, 
their  Lordships  are  of  opinion  that,  upon  the  legal  construction 
of  the  will,  the  Plaintiff  has  no  valid  claim  to  any  interest  in  the 
estate. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  the  appeal  should  be  dismissed,  and  the  decision  of  the 
Judges  of  the  Lower  Court  affirmed.  The  Appellant  must  pay 
the  cost  of  the  appeal 

Solicitor  for  the  Appellant :  Ty  L.  Wilson. 
Solicitors  for  the  Respondents :  Barrow  &  Rogers. 

(1)  5  De  G.  M.  &  G.  754* 
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BUEJOEE  AND  BHAWANI  PEESHAD  .    Defendants;        J.a* 


ANI> 


1883 


MUSSUMAT  BHAGANA Plaintiff.         Nov.  22, 23, 

ON  APPEAL  PROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 

OUDH. 

Practice—Extending  Time  for  giving  Security— Ad  X.  of  1877,  8.  602. 

Case  in  which  it  was  held  on  the  evidence  that  by  family  and  tribal 
custom  the  grandmother  of  the  deceased  was  entitled  to  succeed  in  prefer- 
ence to  the  male  descendants  collateral  to  her  husband. 

Act  X.  of  1877,  s.  602,  with  regard  to  extending  time  for  giving  security 
in  appeal,  is  directory  only,  and  although  not  to  be  departed  from  without 
cogent  reason,  held,  that  the  Judicial  Commissioner  exercised  a  right 
discretion  in  doing  so  when  delay  had  been  satisfactorily  accounted  for. 

APPEAL  from  a  Judgment  of   the    Judicial  Commissioner 
(Oct.  29, 1880),  affirming  a  judgment  of  the  District  Judge  of 
JLucknow  (July  8, 1880)  in  favour  of  the  Bespondent. 
The  facts  appear  in  the  judgment  of  their  Lordships. 

/.  H.  Arathoon,  for  the  Appellants. 

Sykes,  for  the  Eespondent. 

A  preliminary  objection  was  taken  on  behalf  of  the  Eespon- 
dent that  the  Judicial  Commissioner  had  wrongly  and  with- 
out jurisdiction  extended  the  time  limited  by  law  for  deposit 
of  security  for  costs  by  the  Appellants.  The  Judicial  Commis- 
sioner acted  under  sect.  602  of  Act  X.  of  1877,  and  In  re  Lata 
Gopi  Chand  (1). 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Eobert  P.  Collieb  : — 
This  was  a  suit  brought  by  Musmmat  Bliagana  against  the 

*  Present : — Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier, 
and  Sir  Arthur  Hobhouse. 


(1)  Ind.  L.  R.  2  Calc.  128. 
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[L.R, 


v. 
mubsumat 
Bhagana. 


J.  G.  Defendants  for  the  purpose  of  recovering  a  certain  mouzah.  The 
1888  only  question  in  the  case  was  this,  whether  the  Mussumat,  who 
Burjqbe  and  was  the  grandmother  of  one  Pirthi  Pat,  succeeded  to  the  real 
Pebmuld  property  ot  Pirthi  Pat,  or  whether  the  male  descendants  collateral 
to  her  husband  succeeded  to  that  property  ?  The  parties  were 
both  represented  by  counsel,  and  they  agreed  to  this  issue :  "  Is 
Plaintiff,  as  a  female,  excluded  from  inheritance  by  the  custom 
of  the  family  and  tribe  ?  On  Defendants."  It  appears  to  their 
Lordships  that,  this  issue  haying  been  settled  by  the  learned 
Judge  by  the  consent  of  counsel,  and  the  cause  having  been  tried 
upon  it,  it  is  the  only  issue  now  before  us;  and  the  question 
to  be  determined  is  whether,  the  two  Courts,  that  of  the  Sub- 
ordinate and  of  the  Judicial  Commissioner,  having  found  as  a 
fact  that  the  Defendant  had  not  sustained  the  burden  of  proof 
laid  upon  him,  viz.,  that  the  Plaintiff,  as  a  female,  was  excluded 
from  the  inheritance,  that  finding  shall  or  shall  not  be  affirmed. 
The  question  of  the  custom  or  no  custom  in  the  family  is 
substantially  one  of  fact.  If  their  Lordships  could  see  that 
any  proposition  of  law  was  mixed  up  with  it  they  might  be  dis- 
posed to  freview  it,  but  no  such  proposition  arises  upon  the 
evidence,  and  further,  they  are  disposed  to  say  that  the  conclu- 
sion of  the  Courts  upon  the  evidence  seems  to  them  to  have  been 
right.  The  evidence  was  in  substance  that  of  a  great  number  of 
members  of  the  family,  and  strangers,  of  whom  more  .might  have 
been  called,  to  the  effect  generally  that  there  was  such  a  custom 
in  the  family,  which  is  a  mere  assertion  by  the  witnesses  of  the 
question  to  be  tried  in  the  cause.  But  it  would  appear  that  all 
the  witnesses  founded  their  opinion  upon  one  particular  case; 
viz.,  that  upon  the  death  of  Baijnath,  the  father  of  the  husband 
of  the  Plaintiff,  instead  of  his  widow  or  mother  taking,  his  uncles 
and  nephews  took.  The  Courts  say  that  that  being  the  only 
instance  in  the  family  does  not  sufficiently  prove  custom. 
Further  it  is  to  be  observed  that  that  evidence  was  in  a  great 
degree  contradicted  by  a  paper  called  a  "  wajibularz,"  which  was 
put  in,  whereby  the  general  contention  of  the  Defendants,  which 
was  that  no  female  whatever  could  succeed,  was,  to  a  certain 
extent  at  all  events,  modified.  The  wajibularz  is  in  these  terms : 
"If  the  deceased  have  two  or  more  wives,  lawfully  married,  then 
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the  property  left  by  the  deceased  would  be  divided  among  the       J.  a 
number  of  wives  in  this  way  :  that  if  there  be  one  son  from  one       1888 
wife,  and  two  or  more  from  the  other,  then  the  one  son  from  the  bouobk  and 
former  would  take  one  half,  and  the  two  or  more  from  the  latter     p|^^ 
would  take  the  other  half,  subdividing  it  equally  among  them-         ». 
selves ;  but  a  wife  having  no  male  issue  shall  receive  no  share ;    Bhagana. 
she  shall,  however,  receive  maintenance  from  the  sons  of  the       " 
other  wives  who  have  inherited  a  share.    In  our  family  the 
custom  is  to  give  no  share  to  daughters.    If  none  of  the  wives 
lawfully  married  to  a  deceased  co-sharer  have  any  issue,  in  such 
a  case  of  course  the  childless  widow  shall  have  possession  of  the 
share  of  the  deceased.    If  a  widow  being  childless  desire  to 
adopt  a  son,  she  can  adopt  one  of  the  nearest  male  members  of  her 
deceased  husband's  family.    She  shall  not  be  competent  to  adopt 
her  brother  or  brother's  son.    Women  not  lawfully  married,  and 
their  issue,  provided  they  bear  good  moral  character,  will  be 
entitled  to  receive  only  food  and  clothing,  but  shall  not  receive 
a  share."    This  wajibularz  seems  very  much  indeed  to  qualify 
the  general  statement  of  the  witnesses  that  no  female  could 
succeed  in  the  family ;  for  it  distinctly  states  that  under  some 
circumstances  wives  and  widows  succeed,  although  it  does  not 
distinctly  state  that  grandmothers  do. 

On  the  whole,  therefore,  it  appears  to  their  Lordships  that  the 
finding  upon  this  one  issue,  which  was  settled  by  both  the 
parties  and  by  both  Courts,  is  right. 

It  should  be  stated  that  it  appears  in  this  case  that  Pirthi  Pat 
had  a  daughter  about  seven  years  old,  but  by  consent  of  both 
parties  that  daughter  is  excluded  from  consideration  in  the  case ; 
and  the  case  has  been  treated  as  if  that  daughter  had  not  existed. 
Their  Lordships  think  it  right  to  say  that  that  daughter,  being 
no  party  to  this  suit,  is  in  no  way  bound  by  this  decision,  and 
they  give  no  opinion  with  respect  to  what  her  rights  may  be. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  judgment  appealed  from  was  right ;  and  they  will  humbly 
advise  Her  Majesty  to  affirm  that  judgment  with  costs. 

It  only  remains  to  state  that  a  preliminary  point  was  raised  as 
to  whether  the  Judicial  Commissioner  had  a  right  to  extend  the 
time  for  giving  security  in  this  appeal.    Their  Lordships  upon 
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J.  CL        that  point  have  to  say  that  they  concur  in  the  view  which  was 

1889        taken  by  the  Full  Bench  of  the  Court  in  Calcutta,  that  the  words 

Bubjorbakd  in  the  Act  which  have  been  quoted  relating  to  the  giving  of 

P^^£     security  are  directory  only ;  and,  although  not  to  be  departed  from 

v.         without  cogent  reason,  in  this  particular  case  it  seems  to  them 

Bhagana.    that  the  Commissioner  has  exercised  a  right  discretion.    Under 

these  circumstances  their  Lordships  do  not  give  weight  to  the 

objection  against  the  admission  of  the  appeal. 

Solicitors  for  appellants :  Young,  Jackson,  &  Beard. 

Solicitors  for  respondent :  Van  Sandau,  Gumming,  &  Armitage. 


J.  c*      ABDOOL  HYE Judgment  Debtor  ; 

1883 


AND 


Nov.  28, 29,  MIR  MQHAMED  MOZUFFER  HOS-  )  ^ 

ot,t\t  a   ^ r  Decbeeholdebs. 

—  SEIN  and  Another J 

ON  APPEAL  from  the  high  court  in  bengal. 

13  Eliz.  c.  5 — Fraudulent  Conveyances  as  against  Creditors — Covinous  Instru- 
ments void  in  Equity  and  good  Conscience, 

Whether  or  not  13  Eliz.  c.  5  (which  may  not  extend  to  or  operate  in  the 
Mofussil  in  India)  is  more  than  declaratory  of  the  common  law  so  far  as  it 
avoids  transactions  intended  to  defraud  creditors,  there  seems  to  be  no 
doubt  that  its  principles  and  the  principles  of  the  common  law  for  avoiding 
fraudulent  conveyances  have  been  given  effect  to  by  the  High  Courts  of 
India,  and  have  properly  guided  their  decisions  in  administering  law 
according  to  equity  and  good  conscience. 

Held,  on  the  evidence,  that  the  heba  in  the  cause  was  a  covinous  instru- 
ment, not  made  bond  fide  or  on  any  good  consideration,  and  was  one  by 
which  creditors  had  been  delayed  in  their  just  rights  (the  intention  of  the 
settlor  being  to  protect  his  property  from  those  who  were  his  creditors 
at  the  time) ;  and  that  the  same  according  to  equity  and  good  conscience 
was  fraudulent  and  void  as  against  creditors. 

APPEAL  from  an  order  of  the  High  Court  (April  23, 1880) 
which  varied  an  order  of  the  Judge  of  zillah  Dacca  (May  9, 

•  Present :  —  Lord  FitzGkbald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Col- 
lies, Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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1878),  and  gave  the  execution  creditors  a  larger  right  of  execu-  J.  G. 
tion  against  certain  of  the  properties  in  suit  than  the  First  Court  18& 
had  done.  Abdool  Hyb 

The  broad  question  at  issue,  was,  whether  those  properties,        j^ 
which  admittedly  had  at  one  time  belonged  to  the  deceased    Mqhamep 

...  MOZUFFBK 

judgment  debtor,  had  ceased  so  to  belong  in  his  lifetime,  by     Homkh., 
virtue  of   certain  conveyances  which    the    execution-creditors 
alleged  to  be  merely  colourable  and  executed  for  the  purpose  of 
defrauding  creditors. 

The  Courts  below  concurred  in  holding  that  those  conveyances 
were,  in  fact,  colourable  and  fraudulent,  but  the  zillah  Judge  was 
of  opinion  that,  in  the  absence  of  an  express  Indian  enactment 
for  setting  aside  fraudulent  conveyances,  such  as  exists  in  Eng- 
land, they  could  not  be  set  aside,  even  by  a  bona  fide  creditor. 
He  referred  to  the  case  of  Ameeroonissa  Ehatoon  v.  Abedoonissa 
Khatoon  (1). 

The  High  Court  was  of  opinion  that  such  fraudulent  convey- 
ances were  not  good  against  creditors,  and  that  as  in  fact  the 
lands  in  question  continued  to  be  the  property  of  the  judgment 
debtor  down  to  his  death,  they  were  liable,  after  his  death,  to  be 
sold  in  execution  of  a  decree  obtained  against  him  in  his  life- 
time. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

G  W.  Arathoon,  for  the  Appellant. 

Doyne,  and  W.  A.  Hunter,  for  the  ^Respondents,  were  not  called 
on. 

The  judgment  of  their  Lordships  was  delivered  by 

Lobd  FitzGebald  : — 

It  is  fortunately  unnecessary  to  state  in  detail  the  complicated 
transactions  and  the  very  protracted  litigation  which  characterise 
the  case  now  before  their  Lordships.  The  present  proceeding 
relates  to  the  execution  of  a  decree  against  Moulvi  Abdool  Ally, 
obtained  so  far  back  as  1866  by  some  of  the  representatives  of  his 

(1)  Law  Hep.  2  lad.  Ap.  87. 
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J.  C.        deceased  wife  Ifthakharunnissa,  and  in  respect  of  which  a  very 
1883        considerable  sum  is  still  due. 
Aw^Tht.      The  main  question  for  consideration  is  whether  certain  property 
£m        which  the  decree-holders  have  attached,  and  which  they  seek  to 
Mohamkd    sell,  formed  part  of  the  assets  of  Abdool  Ally  at  the  time  of  his 
HossEou     death,  and  liable  to  his  creditors ;  and  the  answer  to  this  question 
depends  on  whether  a  certain  hebanama  dated  the  19th  of  Assin, 
1256  (October  4, 1849),  made  by  Abdool  Ally  in  favour  of  his  son, 
Waked  Ally,  is  benamee,  or  is  fraudulent  and  void  as  against  his 
creditors ;  and  in  order  to  determine  these  questions,  it  is  neces- 
sary to  examine  the  position  of  Abdool  Ally  and  the  condition  of 
his  family  when  that  gift  was  executed. 

Abdool  Ally  was  a  zemindar,  and  prior  to  1849  had  married 
twice,  first  Ifthakharunnissa,  and  secondly,  Nooronissa,  by  whom 
he  had  a  son,  Wahed  Ally,  and  a  daughter. 

In  October,  1849,  he  was  under  a  considerable  liability  for  the 
dower  of  Ifthakharunnissa,  so  large  that  after  her  decease  two  of 
her  representatives  (the  present  decree-holders)  obtained  a  decree 
as  for  their  share  for  Rs.62,000. 

He  was  in  1849  the  owner  of  a  variety  of  small  properties,  col- 
lectively of  considerable  value,  but  probably  not  more  than  suffi- 
cient to  enable  him  to  meet  his  engagements,  and  being  thus 
situated,  he  appears,  voluntarily  and  without  any  consideration, 
to  have  made  the  hebanama  of  the  4th  of  October,  1849. 
That  instrument  is  as  follows : — 

"  To  the  worthy  of  remembrance, 

"  Sriman  Meah  Wahed  Ally,  of  good  behaviour. 
"  Deed  of  gift  of  jumma  lands  executed  by  Moulvi  Abdool  Ally: 
As  it  is  known  that  in  such  times  as  these  there  is  no  certainty  of 
any  man's  life,  and  as  I  am  now  past  fifty-five  years  of  age,  and 
that  I  have  only  you,  my  minor  son,  and  a  daughter,  Srimati 
Fukurunnissa  Khatoon,  who  is  now  without  husband  or  offspring 
now  in  existence ;  and  as  pn  my  death  it  would  not  be  to  be  won- 
dered at  that  you  and  your  sister  should  fall  to  quarrelling  about 
the  property  left  behind  by  me ;  and  as  my  daughter  aforesaid 
having  had  from  her  husband  zemindaries  and  talooks,  many  pro- 
perties, and  is  therefore  well  provided  for,  and  I  having  already 
bestowed  by  regular  deeds  some  of  my  property  to  my  wife  Srijuia 
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Noorunnissa  Khatoon,  and  being  in  undisturbed  possession  with       J.  o. 
full  rights  of  the  remainder  of  the  zemindaries  and  talooks  which        1883 
I  own  and  possess "  (the  properties  are  here  enumerated),  " I  of  AbdoolHy* 
my  own  free  will  and  pleasure,  being  in  sound  health  and  of  my         * 
full  knowledge,  and  as  it  would  be  difficult  for  you  to  live  well    Mohamed 
and  comfortably  without  my  giving  you  all  those  talooks  and     Homein. 
zemindaries,  do  hereby  confer  upon  you  the  above-mentioned 
10  annas,  13  gundas,  1  cowri,  1  krant  share  of  pergunnah  Noorool- 
lapore,  and  the  7-anna  share  of  pergunnah  Idrakpore  in  separate 
and  respective  shares,  and  in  pergunnah  Chunder-dip,  the  kharija 
talooks  of  jowar  Lcdwa  Banekachi,  in  their  entirety,  and  I  cause 
you  to  be  put  in  possession  thereof :  You  shall  therefore  enjoy 
possession  of  all  dwelling  grounds,  garden  lands,  cultivated  and 
waste  lands,  homesteads,  orchards,  churs  and  sandbanks,  new 
formations  and  re-formations,  roads  and  pasturages,  with  trees, 
rivers  and  watercourses,  ponds  and  tanks,  water  and  forest  privi- 
leges, and  proceeds  of  fruits,  hauts,  markets,  ghats  (river  cross* 
ings),  bazaars  and  all  matters  therein  connected  with  the  said 
talooks  and  zemindaries,  with  tenants,  zaerats,  talookdars,  howla- 
dars,  and  all  other  rent-holders,  rents  in  their  entirety,  to  excavate 
or  to  fill  up,  to  settle  thereon  dwellings,  plant  orchards  and 
gardens,  and  by  collections  of  the  revenues  and  by  a  transfer 
from  the  former  names  to  your  own  of  all  those  talooks  and 
zemindaries,  at  the  office  of  the  Collectorate,  and  becoming  full 
owner  in  right  of  me,  with  power  to  give  or  to  sell,  and  you  and 
your  heirs  in  succession  shall  enjoy  possession  thereof,  and  the 
rights  of  myself  and  my  heirs  therein  are  hereby  abandoned  and 
cease.    To  which  effect  I  have  executed  this  deed  of  gift. 
"  Dated  the  19th  Assin,  1256." 

This  grant  appears  to  have  been  duly  registered;  but  the 
instrument  remained  in  the  hands  of  Abdool  Ally,  and  never 
appears  to  have  been  in  possession  of  or  under  the  dominion  of 

the  grantee. 

Wahed  Ally  was  then  but  ten  years  of  age,  and  his  father, 
Abdool,  continued  in  the  possession  and  apparent  ownership  of 
the  property  granted,  and  took  and  received  and  applied  to  his 
own  use  the  whole  of  the  income  and  profits.  He  appears  to  have 
continued  in  such  possession  to  the  time  of  his  death. 
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J.  G.  The  property  comprised  in  the  gift  seems  to  hare  been  substan- 

1889        tially  the  bulk  of  AbdooTs  then  assets ;  and  certainly,  if  that  gift 

Abdool  Hye  was  to  take  effect,  he  left  himself  without  the  means  of  meeting 

^IB        his  then  existing  liabilities. 

Mohamed        The  gift  was  not  followed  or  completed  by  any  actual  change 

HoflBsnr.     of  possession  or  of  management  or  apparent  ownership. 

On  the  24th  Jeyt,  1258  (6th  June,  1851)  Nooronissa,  the  second 
wife  of  Abdool  and  mother  of  Waked,  also  executed  a  hebanama 
in  favour  of  her  son  Waked  of  considerable  property  obtained 
from  her  husband  Abdool  or  inherited  in  her  own  right ;  but  no 
question  arises  on  this  instrument  in  the  appeal  now  before  their 
Lordships. 

Waked  being  still  a  minor,  and  shortly  before  he  attained 
eighteen,  was  made  to  sign  two  ikrars,  both  dated  29th  Falgoon, 
1259  (11th  March,  1853).  That  from  Waked  Ally  4o  his  father 
recites  the  hibba  of  the  19th  Assin,  1256  (4th  October,  1849) ; 
and  that,  his  father,  mother,  and  "  half-mother  "  being  alive,  full 
brothers  and  sisters  and  half-brothers  and  sisters  might  be  born 
to  him.  After  further  reciting  that  as  Abdool,  by  reason  of  his 
gift  to  Wahed,  was  unable  to  make  suitable  arrangements  for 
their  maintenance,  it  became  incumbent  on  him  to  do  so  out  of 
the  property  received  by  him  in  gift,  it  then  contains  an  agree- 
ment by  Waked  to  maintain  his  sister  Fuhkurv/nnissa,  and  any 
other  sisters  or  half-brothers  to  be  afterwards  born  in  joint  mess 
during  their  minority,  and  on  their  coming  of  age  to  allow  them 
certain  fixed  stipends  for  maintenance.  He  also  agreed,  in  case 
any  full  brothers  should  afterwards  be  born,  that  he  and  they, 
subject  to  such  allowances,  should  enjoy  the  properties  in  equal 
shares.  These  words  follow  this  disposition : — "  And  thus  I  do 
make  my  brothers  and  sisters  co-sharers  in  the  property  received 
by  me  in  gift  and  the  profits  thereof."  The  ikrar  concludes  by 
declaring  that  during  the  father's  lifetime  the  whole  of  the  pro* 
perty  named  in  it  will  remain  in  the  father's  charge,  and  under 
his  management  and  control. 

Some  time  after  the  signing  of  these  ikrars  Abdool  married 
Amirunissa,  mother  of  the  minor  Appellant. 

After  Waked  attained  eighteen  he  signed  a  third  ikrar  dated 
the  16th  Aughran,  1263  B.E.  (30th  November,  1856),  in  which. 
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after  reciting  the  two  hibbas  from  the  father  and  mother,  it  thus  J*  &> 
Tefers  to  the  two  former  ikrars, — "  That  I  being  your  only  son,  1888 
and  on  account  of  your  having  no  other  son  possessed  of  all  your  Abdool  Hye 
affections,  you  had,  so  as  to  prevent  that  any  disputes  could  jj^ 
arise  with  any  one  in  future,  bestowed  upon  me,  by  your  favour,  Mohambd 
and  through  the  execution  of  a  deed  of  gift  dated  the  19th  Homed*. 
,  A  sain,  1256,  your  ancestral  zemindaries,  specified  in  the  schedule. 
Besides  this,  having  settled  upon  my  late  mother,  Noorunni&sa,  as 
her  marriage  dower,  your  zemindary  of  tuppah  Hawaii  Jehanabad, 
and  your  talooks,  &c,  my  mother  aforesaid  as  the  owner  thereof 
bestowed  them  upon  me  through  a  deed  of  gift  dated  the  24th 
Joistee,  1258 ;  and  I  being  the  owner  and  in  possession  of  that 
property,  worth,  in  accordance  with  the  deed  of  gift,  Rs.80,000, 1 
did  formerly  give  and  execute,  as  addressed  to  you  and  to  my 
mother,  separate  ikrars  (agreements),  to  the  effect  that  all  the 
properties  named  in  the  schedule  of  the  aforesaid  deeds  of  gift 
and  other  properties  should  during  your  lifetime  remain  under 
your  control  and  in  your  possession.  That  I  did  not  possess  the 
right  of  sale  and  gift  over  that  property,  and  that  should  uterine 
brothers  to  me  be  born  the  property  received  in  gift  from  my 
mother  should  be  enjoyed  by  all  of  us  in  equal  shares,  and  pro- 
mising should  I  have  sisters  or  half-brothers  and  sisters,  to  make 
monthly  allowances  to  them."  It  then  recites  that  the  father  had 
contracted  a  marriage  with  Amirunnissa,  who  is  stated  to  be  a 
lady  of  good  family,  thut  provision  had  been  made  for  the 
children  of  the  former  marriages  by  the  earlier  ikrars,  and  that 
it  was  proper  to  make  some  provision  for  her  and  any  children  to 
be  born  of  Amirunnissa.  It  then  states  an  agreement  by  Wahed 
to  make  allowance  to  the  daughters  of  the  marriage,  and  that 
should  any  sons  be  born,  they,  his  half-brothers,  should  enjoy  the 
property  with  him  in  equal  shares,  adding,  "  and  thus  I  constitute 
my  brothers  and  sisters  sharers  in  the  property  and  in  the  profits 
thereof."  Wahed  then  grants  an  allowance  to  Amirunnissa  of 
Bs.150  per  month  for  her  table,  and  Rs.500  a  year  for  her  clothes. 
The  ikrar  contains  a  statement  that  the  father  was  in  possession 
of  the  property  by  virtue  of  the  former  ikrars,  and  concludes  by 
declaring  that  it  will  remain  in  his  control  and  management 
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J.  a        during  his  lifetime,  and  that  neither  Wahed  nor  his  heirs  should 

1883        interfere  or  lay  any  claim  thereto. 

Asdool  Eta      Soon  after  this  last  marriage  of  Abdool  Ally,  disputes  arose  in 

^        the  family,  which  resulted  in  a  suit  being  filed  in  1859  by  Wahed 

Mohamkd    against  his  father,  to  obtain  possession  of  the  properties  conveyed 

MOZUTFER 

HoesMN.     to  him  by  the  hibbas,  and  to  have  it  declared  that  the  said  ikrars 
were  not  executed  by  him  but  were  forged  documents. 

Abdool  Ally* 8  defence  to  this  suit  was  that  the  hibbas  had  not 
been  executed  bona  fide,  but  for  the  purpose  of  diminishing  his 
credit. 

Pending  the  litigation  Wahed  died  in  August,  1866,  and  Abdool 
died  in  June,  1867,  leaving  his  widow  Amirunnissa  and  her  two 
sons,  the  Appellant  Abdool  and  his  brother  Lotif,  surviving ;  Lotif 
died  soon  afterwards. 

After  the  death  of  Abdool  the  decree  holders  sought  execution 
against  his  assets,  and,  inter  alia,  against  parts  of  the  property 
included  in  the  hebanama  of  19th  Assin,  1256  (4th  Oct.  1849), 
which  they  contend  is  benamee ;  that  is  to  say,  they  allege  that  it 
was  a  transaction  not  intended  to  operate  according  to  its  tenor 
and  effect,  but  merely  as  a  cover  from  creditors,  and  further  that 
it  was  fraudulent  and  void  against  creditors.  If  they  are  correct 
in  those  contentions  that  instrument  cannot  stand  in  their  way; 
the  property  remained  the  property  of  Abdool,  and  the  ikrar  under 
which  the  Appellant  claims  is  equally  inoperative  against  them. 

Their  Lordships  pass  by  a  mass  of  liff gation  and  a  labyrinth  of 
complicated  questions  which  arose  from  time  to  time  between  the 
parties,  and  which  will  be  found  clearly  described  in  the  judg- 
ments pronounced  from  time  to  time  in  the  progress  of  the  cause 
by  Mr.  Justice  Hitter  and  other  Judges,  and  their  Lordships 
desire  to  confine  their  observations  to  the  questions  which  arise 
on  this  appeal. 

The  questions  which  their  Lordships  have  to  determine  are 
whether  the  gift  of  1849  was  one  of  those  known  as  a  benamee 
transaction,  or  was  it  otherwise  fraudulent  and  void  as  against 
the  decree-holders*  whose  decree  was  obtained  in  respect  of  a 
pecuniary  liability  existing  at  the  time  of  the  grant  and  still 
undischarged. 
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Their  Lordships  have  considered  those  questions  quite  irre-       J.  0. 
spective  of  the  statements  or  declarations  made  by  Abdool  post       1883 
litem  motam  in  the  litigation  between  him  and  Ahmed,  and  where  abdool  Hyb 
his  object  was  to  defeat  his  own  deed.  ^J^ 

On  a  fair  and  full  consideration  of  the  state  of  circumstances    Mohamep 

_,  _  ,  MOZUFFEB 

existing  at  the  time  of  that  heba,  and  the  course  of  conduct  Hosshn. 
pursued  afterwards,  their  Lordships  are  clearly  of  opinion  that  it 
was  benamee  to  this  extent — that  it  was  a  mere  pocket  instrument, 
not  intended  to  operate  according  to  its  tenor  and  effect,  but  by 
which  property  was  put  in  the  name  of  Wahed  but  for  the  benefit 
of  Abdool. 

The  possession  remained  with  Abdool,  and  he  appears  during 
his  life  to  have  acted  as  uncontrolled  owner  and  for  his  own  sole 
benefit.  There  is  some  remarkable  documentary  evidence  too, 
from  which  it  appears  that  after  the  heba,  there  having  been  from 
time  to  time  accretions  to  the  lands  comprised  in  the  heba,  and 
which  according  to  the  law  of  India  follow  the  principal,  those 
accretions  were  claimed  by  Abdool;  and  he  obtained  grants  of 
them  to  him  and  his  heirs. 

The  heba  was  not,  and  could  not,  be  dealt  with  as  a  family 
settlement ;  there  does  not  appear  to  have  been  any  occasion  for 
it,  and  the  grantee  was  a  boy  of  ten,  who  is  afterwards  made  to 
sign  an  ikrar,  by  the  concluding  provision  of  which  it  is  declared 
that  the  property  is  to  remain  in  the  control  and  management  of 
Abdool  during  his  life,  and  that  neither  Wahed  nor  his  heirs 
should  lay  claim  thereto. 

But  supposing  the  heba  to  be  operative  as  between  the  parties, 
their  Lordships  have  still  to  consider  whether  it  is  to  be  upheld 
as  against  creditors. 

By  statute  of  13  Eliz.  c.  5,  all  covinous  conveyances,  gifts,  and 
alienations  of  lands  or  goods  whereby  creditors  might  be  in  any- 
wise disturbed,  hindered,  delayed,  or  defrauded  of  their  just 
rights,  are  declared  utterly  void. 

Whether  or  not  that  statute  (which  may  not  extend  to  or 
operate  in  the  Mofussil  in  India)  is  more  than  declaratory  of  the 
common  law  so  far  as  it  avoids  transactions  intended  to  defraud 
creditors,  there  seems  to  be  no  doubt  that  its  principles  and  the 
principles  of  the  common  law  for  avoiding  fraudulent  conveyances 
Vol.  XI.  C 
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J.  0.        hare  been  given  effect  to  by  the  High  Conrts  of  India,  and  have 
1883        properly  guided  their  decisions  in  administering  law  according 
Abdool  Hyb  to  equity  and  good  conscience. 

j£R  Mr.  Justice  White,  in  delivering  the  judgment  of  the  High 

Mohambd    Court,  observes : — "  What  was  the  position  of  Abdool  Ally  when 

MOZUFFEB  x 

Hossedt.  he  executed  the  heba  of  1849  ?  At  that  time  he  had  hanging 
over  his  head  a  large  liability  under  the  kabinnama,  or  deed  of 
dower,  which  forms  the  subject  of  the  present  suit,  and  which  he 
had  executed  when  he  married  his  first  wife  Iftarkharunni&sa.  She 
had  died  leaving  a  married  daughter,  who  has  since  died  leaving 
infant  sons.  The  decree-holders,  who  are  only  some  of  the  heirs, 
claim  a  2-annas  share  of  the  dower,  and  have  been  held  entitled 
to  Rs.62,000  odd.  The  entire  liability  under  the  kabinnama  was, 
therefore,  not  far  short  of  5  lakhs  of  rupees." 

It  is  not  necessary  to  adopt  the  whole  of  that  statement.    It  is 
sufficient  to  say  that  the  liability  was  very  large. 

The  Judge  of  the  District  Court  at  Dacca  makes  use  of  the 
following  remarkable  language: — "However  binding  the  docu- 
ments may  be  as  among  the  parties  to  them,  we  are  beyond  all 
doubt  dealing  with  a  gigantic  fraud  as  regards  third  persons. 
Until,  however,  we  get  a  law  directed  against  voluntary  and 
fraudulent  conveyances,  we  must  go  on  searching  in  each  case  for 
specific  proof  of  fraud,  &c. ;  generally,  as  now,  finding  that  proof 
insufficient/9  But  in  observing  on  that  passage,  Mr.  Justice 
White,  in  the  Appellate  Court,  observes,  "  If  the  hebas  are  found, 
upon  proper  evidence,  to  be  a  contrivance  to  defraud  creditors, 
they  will  not  stand  in  the  way  of  the  decree-holders  executing 
their  decree  against  the  properties  mentioned  in  the  hebas.  The 
statute  13  Eliz.  c.  5,  which  was  enacted  for  the  purpose  of  render- 
ing conveyances  in  fraud  of  creditors  void,  is  considered  to  be  in 
affirmance  of  the  general  principles  of  the  law  by  which  fraudu- 
lent transactions  are  liable  to  be  vacated  at  the  instance  of  those 
affected  by  the  fraud.  This  statute  has  been  universally  applied 
within  the  territorial  jurisdiction  of  this  Court  on  its  original 
side ;  and  whether  it  has  or  has  not  been  applied  by  name  in  the 
Mofussil,  the  principle  on  which  it  is  founded  has  been  fre- 
quently asserted  there,  and  is  in  accordance  both  with  Hindu  and 
Mohamedan  law." 
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Their  Lordships  observe  then  that  in  the  primary  Court,  where  J.  C. 
the  Judge  had  the  witnesses  before  him,  he  treats  the  transaction  1883 
as.  a  gigantic  fraud  as  regards  third  persons.  Abdool  Hyk 

The  Judges  of  the  High  Court  of  Bengal  arrived  at  a  similar  ^ 
conclusion  on  the  facts  of  the  case.     Their  Lordships  would  be    Mphamed 

.  MOZUPFER 

slow  to  differ  from  these  tribunals  thus  concurring  on  conclusions     Hosseut. 

of  fact,  and  they  do  not  find  it  necessary  to  do  so.    They  have 

come  to  the  conclusion  that  the  heba  of  1849  was  a  covinous 

instrument,  not  made  bona  fide  or  on  any  good  consideration,  and 

by  which  creditors  (the  holders  of  the  decrees)  have  been  delayed 

in  their  just  rights ;  and  taking  the  whole  transaction  together, 

they  are  of  opinion  that   the  intention  of  the  settlor  was  to 

protect  the  property  from  those  who  were  his  creditors  at  the 

time. 

Their  Lordships  are  of  opinion  that  according  to,  equity  and 
good  conscience  the  heba  is  fraudulent  and  void  as  against  cre- 
ditors, and  that  the  decree  appealed  from  is  right  and  should  be 
affirmed,  and  the  appeal  dismissed ;  and  will  so  humbly  advis 
Her  Majesty. 

The  costs  must  follow  the  event. 

Solicitor  for  Appellant :  T.  L.  Wilson. 

Solicitors  for  above  named  Respondent :  Barrow  A  Rogers. 
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J.  0.*      CHAUDHRI  HIR A  SING Plaintiff  ; 


1883 


AND 


*<>*•?;     CHAUDHRI  GUNGA  SAHAI,  AND  AMIN  ) 

D—  SINGH \  Defendants. 

ON  APPEAL  FROM  THE  HIGH  COURT  FOR  THE  NORTH- 
WESTERN PROVINCES,  ALLAHABAD. 

Arbitration — Award. 

Held,  that  the  Appellant  not  having  been  a  party  submitting  to  arbitra- 
tion was  not  bound  by  the  award,  and  therefore  acquired  no  interest  there- 
under, and  could  derive  no  right  or  interest  therefrom. 

APPEAL  from  a  Full  Bench  ruling  of  the  High  Court 
(Spankie,  J.,  dissenting),  dated  April  12,  1882,  which  reversed 
the  order  of  the  District  Judge  of  Meerut  (May  9, 1879),  and 
restored  that  of  the  Subordinate  Judge  of  Meerut  (Dec.  24, 1877), 
which  latter  order  directed  the  suit  to  be  dismissed. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  suit  was  brought  on  the  5th  of  December,  1876,  to  recover 
complete  possession  after  partition  of  two-thirds  of  certain  pro- 
perties jointly  possessed  by  the  parties. 

The  question  in  the  suit  was  as  to  the  right  of  the  Plaintiff,  a 
Hindu,  who  had  admittedly  been  deaf  and  dumb  from  his  birth, 
and  therefore  by  Hindu  law  was  disqualified  to  inherit,  to  enforce 
the  right  which  he  claimed,  to  have  partition  made  as  against 
these  Defendants  of  certain  joint  premises,  and  to  have  separate 
possession  given  to  him  of  two-thirds  of  the  same. 

The  difference  between  the  Courts  below  has  been  as  to  the 
effect  of  certain  arbitration  proceedings  in  waiving,  or  otherwise, 
the  admitted  original  disqualification. 

The  Subordinate  Judge  held  in  effect  that  as  the  Plaintiff  was 
not  a  party  to  the  arbitration,  it  would  be  contrary  to  all  rules  of 
equity  and  law  to  give  him  the  advantage  of  the  award  when  he 
would  not  have  been  bound  by  it  if  it  were  unfavourable  to  him, 
and  that  no  such  admission  had  been  made  by  the  Defendants  as 

*  Present : — Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Col- 
lier, Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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would  now  preclude  them  from  setting  up  the  Plaintiff's  dis-       J.O. 
qualification.  1883 

Mr.  Justice  Pearson  delivered  the  following  judgment  of  the    chaudhhi 
Full  Bench  (Stuart,  C.J.,  Pearson,  Straight,  and  Oldfield,  J  J.,   HttAjtaraH 
SpanJcie,  J.,  dissenting) : —  Chaudhw 

"  The  Plaintiff  in  this  suit  claimed  to  obtain  separate  possession,       

by  partition,  of  a  share  which  he  alleged  to  belong  to  him,  by 
right,  in  certain  houses,  being  ancestral  property.  The  exact 
nature  of  his  right  he  did  not  define.  But  it  is  not  disputed,  and 
is  not  open  to  dispute,  that  he  is  not  entitled  to  the  share  or  any 
share  in  the  property  in  question  by  right  of  inheritance,  inas- 
much as  he  was  admittedly  born  deaf  and  dumb,  and  is  incapable 
of  inheriting  property  under  the  Hindu  law.  The  ground  on 
which  the  Lower  Appellate  Court  has  allowed  his  claim  is,  that 
his  right  as  heir  to  his  father's  estate  was  declared  by  an  award, 
dated  the  4th  of  January,  1875,  to  which  the  Defendants  in  the 
present  suit  assented.  The  Plaintiff  was  not  himself  a  party  to 
the  agreement  to  refer  to  arbitration  the  question  who  was 
Hardial  Singh's  heir  ?  and  the  Judge  is  wrong  in  supposing  that 
Debi  Singh,  the  Plaintiff's  natural  brother,  agreed  to  the  arbitra- 
tion as  his  guardian,  and  represented  him  before  the  arbitrator. 
The  award  could  only  bind  the  parties  to  the  arbitration,  and  the 
Plaintiff,  not  being  a  party  thereto,  is  not  bound  by  it,  and,  not 
being  bound  by  it,  cannot  claim  to  take  any  advantage  from  it. 
It  could  not  confer  on  him,  who  was  not  a  party  to  the  arbitra- 
tion, a  right  which  he  did  not  possess  by  law,  nor.  can  it  constitute 
evidence  of  a  right  which  the  law  disallows.  The  award  does  not 
profess  to  be  based  on  the  Hindu  law,  but  rather  seems  to  have 
been  wilfully  made  in  contravention  thereof.  Nor  could  the 
Defendants  assent  to  the  award  conveying  to  him  a  right  of 
inheritance  which  did  not  devolve  on  him  by  law.  The  Lower 
Appellate  Court  is  mistaken,  I  conceive,  in  holding  that  either 
they  or  the  arbitrator  could,  by  anything  done  by  them  in  the 
arbitration  proceedings,  bestow  on  the  Plaintiff,  who  was  not  a 
party  to  them,  a  right  which  the  law  had  refused  to  him,  the  law 
notwithstanding,  and  could  cure  the  legal  defect  in  his  title.  It 
has  been  urged,  and  may  be  granted,  that  a  person  who  was  not 
originally  a  party  to  arbitration  proceedings  may  subsequently 
become  a  party  to  them,  but  it  does  not  appear  that  the  Plaintiff 
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J.  C.       ever  became  a  party  to  the  proceedings  which  terminated  in  the 

1883        award  dated  the  4th  of  January,  1875.    Had  the  award  recog- 

Cj^utbbi    nised  the  Defendants'   right  to   the    inheritance,  they  might, 

Hiba  Singh  doubtless,  have  made  a  gift  of  the  property  or  any  portion  of  it 

Chaudhbi    to  him  ;  but  it  seems  impossible  to  contend  that  they  could  make 

GuKGaSaHAI.  •*        *       i  •■•      i         i  i      »  i  rm 

a  gift  of  what  was  adjudged  not  to  belong  to  them.  The  circum- 
stance that  he  may  have  been  allowed  to  continue,  as  before,  in 
joint  possession  of  the  property,  is  explained  by  the  considera- 
tion that  he  is,  under  the  Hindu  law,  though  excluded  from  in- 
heritance, entitled  to  maintenance.  It  has  been  suggested  that 
the  Defendants,  by  their  assent  to  the  award,  are  estopped  from 
questioning  the  Plaintiff's  right  of  inheritance  in  this  suit  by  the 
provisions  of  sect.  115  of  the  Indian  Evidence  Act ;  but  that 
section,  which  is  understood  to  embody  the  rule  of  the  English 
law,  seems  to  me  to  be  inapplicable. 

" '  The  doctrine  of  estoppel '  (says  Mr.  Justice  Story)  '  is  based 
on  a  fraudulent  purpose  and  a  fraudulent  result.  If,  therefore, 
the  element  of  fraud  be  wanting,  there  is  no  estoppel ;  there  must 
be  deception  and  change  of  conduct  in  consequence/  Now  it 
can  hardly  be  contended  that  the  Defendants,  in  expressing  their 
acquiescence  in  the  award,  intended  to  deceive  the  Plaintiff,  or 
that  he  was  deceived  thereby,  and  led  to  take  any  action  which 
has  put  him  in  a  different  position  from  that  which  he  occupied 
before  in  respect  of  the  property  in  suit.  The  Plaintiff  then, 
having  no  right  in  him  either  by  the  law  of  inheritance  or  under 
the  award,  or  by  reason  of  any  conveyance  made  in  his  favour  by 
the  Defendants,  cannot  possibly  succeed,  if  they  be  not  estopped 
from  calling  his  right  in  question." 

Covrie,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellant,  contended 
that  the  award  followed  by  what  was  done  under  it  gave  the 
Appellant  the  right  which  he  claimed.  Though  disqualified  to 
inherit,  he  was  not  disqualified  to  contract  or  to  take  by  gift. 
The  award  shewed  a  waiver  by  the  Respondents  of  the  Appellant's 
disqualification. 

Leith,  Q.C.,  and  Doyne,  for  the  Respondents,  contended  that 
the  High  Court  was  right  in  holding  that  the  Respondents  had 
not  by  submitting  to  arbitration  given  up  their  right  of  insisting 
upon  the  Appellant's  disqualification. 
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Come,  Q.C.,  replied.  j.  c. 

1883 

Dec.  1.  The  judgment  of  their  Lordships  was  delivered  by  Ohaudhm 

Hiba  Singh 

Sir  Bichard  Couch  : —  ~    v- 

Ohaudhri 

This  is  an  appeal  in  a  suit  brought  by  the  Appellant  against  Gtjwga  8ahal. 
the  Bespondents  for  complete  possession  after  partition  of  two- 
thirds  of  six  houses  and  a  tank  in  mouzah  Asaura,  in  zillah  Meerut, 
the  Plaintiff  being  alleged  to  be  a  co-sharer  and  possessor  of  two- 
thirds  and  the  Defendants  of  one-third  thereof. 

The  Plaintiff  is  the  son  of  Hardial  Singh,  who  had  two  sons, 
the  Plaintiff  and  Debi  Singh.  The  Defendants  are  the  sons  of 
Golab  Singh,  the  uncle  of  Hardial.  The  Plaintiff's  grandfather, 
Dharam  Singh,  and  Golab  Singh  were  the  sons  of  Baji  Bai,  whose 
brother,  Bhore  Singh,  had  a  son,  Hcdas  Bai.  Hardial  died  in 
1871.  It  did  not  appear  when  Hcdas  Bai  died.  After  his  death 
his  widow,  Bwphoer,  adopted  Debi  Singh.  It  was  admitted  that 
the  Plaintiff  was  born  deaf  and  dumb,  and  was  consequently,  by 
Hindu  law,  incapable  of  inheriting. '  But  it  appeared,  by  a  pro- 
ceeding of  the  Bevenue  Court,  on  the  24th  of  April,  1872,  and 
an  order  of  the  Collector  on  the  6th  of  May,  1872,  that  on  the 
death  of  Zcdin  Singh,  the  lamberdar  of  mouzah  Asaura,  Hira  Singh 
was  appointed  lamberdar  under  the  management  of  Debi  Singh 
with  the  consent  of  the  Bespondents ;  and  an  issue  in  this  suit 
whether  Debi  Singh  was  in  possession,  on  behalf  of  the  Plaintiff 
the  (Appellant),  of  any  property  belonging  jointly  to  the  Plaintiff 
and  the  Defendants  (the  Bespondents),  was  found  for  the  Plaintiff 
by  the  District  Judge. 

On  the  death  of  Rupkoer,  the  date  of  which  did  not  appear  in 
the  proceedings,  disputes  arose  in  the  family  as  to  the  succession 
to  the  property,  and  to  the  property  of  Hardial,  and,  on  the  26th 
of  December,  1874,  an  agreement  for  arbitration  was  made 
between  Amin  Singh  and  Qunga  Sahai  (the  Bespondents),  Bam 
Bukhsh,  son  of  Phvl  Singh  (a  brother  of  Golab  Singh),  Jawakir 
Singh,  and  Nawal  Singh,  sons  of  Bam  Dial  Singh,  another  brother 
of  Golab,  and  Shadi  Bam  and  Khasi  Bam,  sons  of  ShanJcar  Singh, 
the  first  party,  and  Debi  Singh,  the  second  party,  whereby,  after 
stating  that  there  was  dispute  between  them  "  in  respect  to  three 
matters,  (1),  as  regards  the  legal  heir  to  the  property  left  by 
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J.  c.  Musammat  Rupkoer,  deceased,  (2)  as  regards  the  heir  now  and 
lssa  hereafter  to  the  property  left  by  Chaudhri  Hardiai  Singh,  and 
Cuatdhbi  (3)  as  regards  property  and  documents  which  stand  recorded 
Hiba  Singh  t  ismfarzi  •  between  the  first  and  the  second  parties,"  they  ap- 
Cuaudhbi  pointed  Chaudhri  Zalim  Singh  as  arbitrator  to  decide  all  the 
—  *  aforesaid  matters,  and  declared  that  if  any  other  matter  besides 
those  in  dispute  should  be  submitted  to  the  arbitrator,  he  should 
have  power  to  decide  the  same.  The  submission  was  signed  by 
Deli  solely  on  his  own  behalf.  Zalim  Singh,  by  his  award,  found, 
as  to  the  first  point,  that  Rupkoer  had  adopted  Debi  Singh,  and 
that  he  was  the  lawful  heir  to  the  entire  property  left  by  Hulas 
Rai  and  Rupkoer.  "  As  regards  the  second  point,"  he  said,  "  I 
am  of  opinion  that  Chaudhri  Hardiai  Singh  has  two  sons,  Hira 
Singh  and  Debi  Singh,  Chaudhri  Hardiai  Singh  died  in  1871,  and 
then  the  name  of  Hira  Singh  alone  (Debi  Singh  having  been 
adopted  by  Chaudhrain  Rup  Koer),  who,  though  dumb,  was  the 
sole  heir,  was  entered  in  the  column  of  proprietorship,  and  he  is 
in  proprietary  possession  of  the  property,  and  enjoys  the  profits 
thereof.  And  the  parties  admit  that  Hira  Singh  is  the  heir 
and  exclusive  possessor  of  the  property  left  by  Chaudhri  Hardiai 
Singh,  therefore  Hira  Singh  should,  in  my  opinion,  continue  to  be 
the  owner  and  possessor  of  the  entire  property,  as  he  is,  and  that 
after  him  his  male  issue  will  become  owners ;  that  if  (God  for* 
bid)  he  may  have  no  such  issue,  the  said  property  also  will 
devolve  on  Debi  Singh,  and  his  descendants  will  have  no  right 
whatsoever  to  the  property  left  by  Chaudhri  Hardiai  Stn^A,  move- 
able or  immoveable." 

On  the  third  point  the  arbitrator  decided  as  to  some  parts  of 
the  property  which  was  the  subject  of  it  in  favour  of  Chmga  Sahai 
and  Amin  Singh.  He  then  stated  that  the  first  party  had  re- 
quested that  as  they  had  no  property  near  Asaura,  their  place  of 
residence,  they  should  have  a  portion  of  Debi  Singh's  property  by 
purchase,  which  appeared  to  him  to  be  reasonable;  that  Debi 

« 

Singh  reluctantly  and  coercively  agreed  to  give  certain  property 
mentioned,  on  receipt  of  consideration ;  and  he,  the  arbitrator, 
by  agreement  of  the  parties,  had  fixed  the  price  at  Bs.30,000, 
which  was  paid  in  his  presence. 

All  the  parties  to  the  arbitration  signed  the  award  in  token  of 
their  consent  to.it,  and  the  parties  of  the  first  part,  on  the  same 
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day,  executed  a  razinama,  relinquishing  all  claim  to  the  inherit-  J.  C. 
ance  and  the  property.  Hira  Singh  did  not  sign,  nor  did  Debt  1883 
Singh  do  so  on  his  behalf.  CHAtMBi 

The  question  in  this  appeal  is,  what  was  the  effect  of  the  arbi-  HlBA  SniGH 
tration  and  award  and  razinama  as  regards  Hira  Singh,  it  being    Chaudhbi 

contended  before  their  Lordships  that  he  acquired  an  interest       

under  the  award,  .and  had  a  right,  to  insist  upon  it.  The  case 
first  came  before  two  of  the  Judges  of  the  High  Court  for  the 
North~We*tem  Provinces  at  Allahabad,  who  referred  it  to  a  Full 
Bench.  Of  the  five  Judges,  by  whom  it  was  then  heard,  four  were 
of  opinion  that  the  award  could  only  bind  the  parties  to  the 
arbitration,  and  the  Plaintiff  not  being  a  party  thereto  was  not 
bound  by  it,  and  not  being  bound  by  it  could  not  claim  to  take 
any  advantage  from  it,  and  that  it  could  not  confer  on  him,  who 
was  not  a  party  to  the  arbitration,  a  right  which  he  did  not 
possess  by  law.  The  remaining  Judge  was  of  opinion  that  the 
award  might  be  evidence  of  a  family  arrangement  or  cession  of 
claim  by  the  Defendants  which  might  be  enforced  as  against 
them.     Accordingly  the  suit  was  dismissed. 

Their  Lordships  are  of  opinion  that  the  decree  of  the  High 
Court  should  be  affirmed.  It  did  not  appear  that  Hira  Singh  or 
any  one  having  authority  to  act  for  him  in  that  behalf  had  con- 
sented to  be  bound  by  the  terms  of  the  award.  He  was  in  posses- 
sion before  the  arbitration,  and  continued  in  possession,  and  he 
made  that  possession  and  not  the  award  the  foundation  of  his 
claim  to  a  partition.  The  award  was  produced  by  Debi  Singh, 
who  was  indeed  his  witness,  but  who  proved  that  it  was  signed  by 
Amin  Singh  and  Chmga  Sahai,  in  answer  to  a  question  by  the 
pleader  for  the  Defendants.  Hira  Singh  was  a  stranger  to  the 
submission,  and  was  under  no  obligation  to  abide  by  the  award, 
and  consequently  he  could  not  avail  himself  of  it.  Their  Lord- 
ships will  therefore,  humbly  advise  her  Majesty  to  affirm  the 
decree  of  the  High  Court,  and  to  dismiss  the  appeal,  and  the 
costs  thereof  will  be  paid  by  the  Appellant. 

Solicitor  for  Appellant :  T.  L.  Wihon. 

Solicitor  for  Respondents  :  W.  &  A.  Banken  Ford. 
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Dec.  5. 


J.c*      BABOO  HUEDEY  NARAIN  SAHTJ .     .     .       Dependant; 

1883 

AND 

PUNDIT     BABOO    BOODEB     PERKASH  ) 
MISSER  and  Others j  ^AINTirF8- 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Practice— Formal  Objection  as  to  Authority  of  Plaintiff1*  Next  Friend— Bights  of 
Purchaser  of  Hindu  (Mitakshara)  Father's  Right,  Title,  and  Interest  in 
Joint  Property, 

The  right,  title,  and  interest  under  Mitakshara  law  of  a  father  in  the 
joint  family  estate  having  been  attached  in  execution  of  a  decree  for  money 
and  sold,  held,  that  the  purchaser  took  the  right  which  the  father  would 
have  had  to  a  partition,  and  the  share  which  would  have  come  to  him  on 
a  partition  being  made. 

The  Court  of  Wards  having  appointed  a  manager  on  behalf  of  the  infant 
Plaintiff,  held,  that  the  Plaintiff  having  a  right  to  sue,  any  objection  to 
the  manager's  authority  was  only  a  formal  one,  and  could  not  be  raised  in 
appeal  before  their  Lordships. 

APPEAL  from  a  decree  of  the  High  Court  (April  23, 1881,  and 
Sept.  9,  1881,  in  review)  reversing  a  decree  of  the  Judge  of 
Bhagulpore  (July  25, 1877)  whereby  the  suit  was  dismissed. 

The  facts  of  the  case  appear  in  the  judgment  of  their  Lord- 
ships. 

The  main  question  was  as  to  the  rights  in  joint  family  estate, 
which,  under  Mitakshara  law,  accrue  to  a  purchaser  of  the  father's 
right,  title,  and  interest  therein,  sold  in  satisfaction  of  debts 
incurred  by  the  father. 

Doyne,  and  C.  W.  Arathoon,  for  the  Appellant,  contended  that 
the  manager  who  brought  this  suit  on  behalf  of  the  infant  Plain- 
tiff  had  not  been  properly  appointed  by  the  Collector,  and  that  an 
order  in  that  behalf  made  by  the  District  Judge  was  ultra  vires 
under  Act  XL.  of  1858.  [Sib  Richard  Couch  : — The  point  has 
not  been  taken  in  the  Courts  below,  and  is  purely  formal.    Sib 

*  Present : — Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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Babnes  Pjsacock  referred  to  sect.  578  of  Act  X.  of  1877].    There       J.  a 
has  been  no  waiver  of  the  defence  that  it  was  necessary  to  see       1888 
whether  this  suit  was  instituted  by  a  person  legally  competent      baboo 
to   do  so  and  represent  the  minor.     [Mayne: — He  is  at  Ig^nJJ^bIot 
guardian  ad  litemJ]    See  sect  12  of  Act  XL.  of  1858.    The  thing  _      «• 

Pundit  Baboo 

sold  here  was  the  whole  of  the  eight-annas  share.  The  father  Booder 
was  manager  of  the  estate  and  guardian  of  the  son.  His  debts,  m^m. 
unless  contracted  for  illegal  and  immoral  purposes,  bind  the 
estate :  Suraj  Bwisi  Koer  v.  Sheo  Proshad  Singh  (1)  ;  Oirdharee 
Loll  v.  Kantolall  (2).  [Sib  Babnes  Peacock  : — Here  there  was 
only  the  father's  interest  sold,  what  was  it  ?  Has  the  mother  a 
share  ?]  There  is  a  difference  as  to  that  in  the  three  Presidencies. 
See  Sumrun  Thdkoor  v.  Chundun  Mun  Miner  (3) ;  Badri  Boy  v. 
Bhugwat  Narain  Dobey  (4).  Without  a  partition  a  widow  could 
take  no  title  to  a  share,  only  maintenance,  and  a  mother  can  be 
in  no  higher  position. 

Mayne,  and  Macrae,  for  the  above-named  Eespondent,  contended 
that  the  Appellant,  by  his  purchase,  obtained  the  father's  interest 
in  the  eight-annas  share,  which  was  an  undivided  one-third  share 
thereof  only.  The  Respondent  was  entitled  to  a  decree  for 
possession  of  the  whole  eight  annas,  subject  to  a  declaration  that 
the  Appellant  had  acquired  the  said  undivided  one-third  share : 
Deendyal  Lai  v.  Jugdeep  Narain  Singh  (5). 

Doyne  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Babnes  Peacock  : — 

Three  questions  have  been  raised  before  their  Lordships  in  the 
hearing  of  this  appeal.  The  first  was  disposed  of  in  the  course  of 
the  argument.  It  was  this :  that  the  suit  was  brought  by  the 
manager  appointed  by  the  Court  of  Wards  on  behalf  of  the 
infant  Plaintiff ;  and  that  the  manager  had  not  authority  to  re- 
present the  Plaintiff  in  it.    Without  considering  whether  he  had 

(1)  Law  Rep.  6  Ind.  Ap.  88, 94, 106.  (3)  Ind.  L.  R.  8  Calc.  17. 

(2)  Law  Rep.  1  Ind.  Ap.  321.  (4)  Ibid.  p.  649. 

(5)  Law  Rep.  4  Ind.  Ap.  247* 
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J.  0.  authority  or  not,  their  Lordships  were  of  opinion  that,  if  the 
1883  Plaintiff  had  a  right  to  sue,  the  objection  was  only  a  formal  one, 
Baboo      an(^  could  not  be  allowed  to  be  raised  in  the  present  appeal. 

Na^Shu   .  The  n*xt  and  #the  Primal  lotion  in  the  case,  was,  what 

«•  right  or  interest  in  the  property  which  is  the  subject  of  the  suit 

Roodeb      was  acquired  by  the  Appellant,  Hurdey  Narain,  by  his  purchase 

MissesT     &t  the  sale  in  execution  of  a  decree  which  he  had  obtained  against 

the  father  of  the  Respondents,  Shib  Perkash  Misser.    It  appears 

that  Shib  Perkash  Misser  was  indebted  to  Hurdey  Narain,  partly 
on  account  of  a  mortgage,  and  partly  for  further  advances ;  and 
that  Hurdey  Narain  brought  a  suit  against  him  in  order  to  recover 
the  debt,  and  obtained  a  decree  on  the  4th  of  March,  1873.  The 
decree  was  the  ordinary  one  for  the  payment  of  the  money ;  and 
this  case  is  distinguishable  from  the  cases  where  the  father,  being 
a  member  of  a  joint  family  governed  by  the  Mitakshara  law,  had 
mortgaged  the  family  property  to  secure  a  debt,  and  the  decree 
had  been  obtained  upon  the  mortgage  and  for  a  realisation  of  the 
debt  by  means  of  the  sale  of  the  mortgaged  property-  It  is  a 
simple  money  decree,  which  states  that  the  claim  was  to  recover 
R8.6335,  principal  and  interest,  and  is : — "  That  a  decree  be  passed 
in  Plaintiff's  favour  for  the  amount  of  claim  and  interest  on  the 
principal  for  the  period  pending  judgment  of  the  case,  and  costs 
with  interest  on  the  entire  amount,  at  the  rate  of  eight  annas  per 
cent  per  mensem  from  to-day  till  realisation."  The  property  was 
attached  on  the  1st  of  April,  1873  ;  and  the  attachment  being  by 
an  order  prohibiting  the  Defendant  from  alienating  the  property, 
it  purported  to  be,  as  it  must  have  been,  an  attachment  of  the 
entire  eight  annas ;  but  what  was  attached  and  subsequently  sold 
really  was,  the  right,  title,  and  interest  of  the  father,  against 
whom  the  decree  had  been  obtained,  in  the  eight  annas ;  and  it  is 
clear  from  the  terms  of  the  sale  certificate  that  this  is  what  was 
sold  and  purchased  by  the  Appellant.  The  sale  certificate,  which 
was  given  after  some  questions  had  been  raised  by  the  father  with 
respect  to  the  regularity  of  the  sale,  and  the  sale  had  been  con* 
firmed  by  the  High  Court,  which  questions  it  is  not  necessary  to 
consider, — stated  that  an  application  had  been  made,  and  the  sale 
proclamation  was  issued, — "and  the  said  property  was  on  the 
"  5th  of  August,  1873,  sold  for  Rs.6800 ;  and  whatever  rights  and 
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interests  the  said  judgment  debtor  had  in  the  said  property  were       J.  c. 
purchased  by  Baboo  Hurdey  Narain,  decree-holder,  auction  pur-       1883 
chaser."    It  then  went  on,  after  speaking  of  the  payment  of  the      bI^> 
purchase-money,  to  say : — "  Therefore  this    sale    certificate    is  N  H**0** 
granted  to  Babu  Hurdey  Narain,  decree-holder,  auction  purchaser ;  v. 

and  it  is  proclaimed  that  whatever  rights  and  interests  the  said     Rooder 
judgment  debtor  had  in  the  said  property,  having  ceased  from  the    ^ShiT 

date  of  the  auction  sale,  passed  to  the  said  decree-holder,  auction       

purchaser."  Therefore  what  was  purchased  on  that  occasion  were 
the  rights  and  interests  of  the  father ;  and  this  is  precisely  like 
the  case  of  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (1)  where  their 
Lordships  held  that,  the  purchase  being,  as  it  was  here,  by  the 
person  who  had  obtained  the  decree,  only  that  passed  which  the 
father,  the  person  against  whom  the  decree  was  obtained,  had. 
The  judgment  in  that  case  defines  what  is  actually  sold.  At 
page  253,  speaking  of  the  decision  of  the  High  Court  at  Cal- 
cutta in  the  Full  Bench  case  which  is  so  often  referred  to,  their 
Lordships  say  : — "  So  long  as  Bhagwan  lived," — that  is,  the  man 
against  whom  the  decree  was  obtained,—4'  he  had  an  interest  in 
this  property  which  entitled  him,  if  he  had  pleased,  to  demand  a 
partition,  and  to  have  his  share  of  the  joint  estate  converted  into 
a  separate  estate."  The  bond-holder  had  sued  on  his  bond, 
obtained  a  decree,  taken  out  execution  against  joint  property,  and 
become  the  purchaser  of  it  at  the  execution  sale.  The  interest 
which  is  purchased  is  not,  as  Mr.  Doyns  argued,  the  share  at  that 
time  in  the  property,  but  it  is  the  right  which  the  father,  the 
debtor,  would  have  to  a  partition,  and  what  would  come  to  him 
upon  the  partition  being  made.  That  is  the  answer  to  Mr. 
Doyne'8  argument  that  the  father  was  entitled  to  a  half.  What 
the  father  was  entitled  to,  and  what  the  purchaser  became  entitled 
to,  was  what  the  father  would  get  if  a  partition  had  been  made ; 
which  was  only  a  third  of  the  eight  annas  share.  According, 
therefore,  to  the  authority  of  Deendyal  Lai  v.  Jugdeep  Narain 
Singh  (1),  the  present  Appellant  became  entitled  only  to  the  one- 
third,  treating  it  as  if  the  sale  was  to  operate  as  a  partition  at 
that  time. 
The  case  of  Deendyal  has  been  recognised  in  a  subsequent  case 

(1)  Law  Rep.  4  Ind.  Ap.  247. 
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J.  0.        of  Saraj  Butm  Koer  v.  Sheo  Prosluid  Singh  (1),  in  which  thai 

1883        decision  was  acted  upon,  and  which  case  is  also  applicable  to  the 

Baboo      present 

NabauTsahu      The  other  question  which  has  been  raised  before  their  Lordships 

*         is  this :  The  High  Court,  when  the  case  came  before  it  on  appeal, 

Pundit  Baboo  °  . 

Roodkb  — having  satisfied  itself  that  the  present  Appellant  by  his  pur- 
Mismhl*  chase  took  only  the  interest  which  the  father  had,  and  if  a 
partition  had  been  made  at  the  time  of  the  sale  the  mother  would 
have  been  entitled  to  a  third,  and  the  son,  who  was  then  living, 
would  have  been  entitled  to  another  third, — directed  that  the 
mother  should  be  made  a  party  to  the  suit,  it  having  been  found 
that  the  rights  of  the  parties  were  governed  by  the  Mitakshara 
law.  The  mother  having  been  made  a  party,  the  High  Court 
then  made  what  in  effect  is  a  partition  of  the  property  which  was 
the  subject  of  the  suit,  making  a  decree  that  the  mother  and  the 
son  should  each  recover  one-third,  leaving  the  remaining  third  in 
the  Appellant's  possession.  After  that  decree,  and  pending  this 
appeal,  the  mother  died,  and,  a  second  son  having  been  born,  the 
two  sons  are  now  parties  to  this  appeal  in  respect  of  her  share. 
The  question  which  has  been  raised  is  whether  the  decree  which 
has  been  made  by  the  High  Court  ought  to  stand  or  not. 

According  to  the  judgment  of  their  Lordships  in  DeendydFs 
Case  (2),  the  decree,  which  ought  properly  to  have  been  made 
would  have  been  that  the  Plaintiff,  the  first  Respondent,  should 
recover  possession  of  the  whole  of  the  property,  with  a  declaration 
that  the  Appellant,  as  purchaser  at  the  execution  sale,  had 
acquired  the  share  and  interest  of  8Mb  Perkash  Misser,  and  was 
entitled  to  take  proceedings  to  have  it  ascertained  by  partition. 
So  that,  in  fact,  the  Appellant  has  got  a  decree  more  favourable 
to  himself  than  he  was  entitled  to.  He  retains  possession  of  one* 
third,  instead  of  being  turned  out  of  the  possession  of  the  whole 
and  left  to  demand  a  partition. 

Their  Lordships,  therefore,  think  that  there  is  no  ground  for 
altering  the  decree  of  the  High  Court,  although  it  may  have  gone 
beyond  what  was  necessary  or  proper.  The  decree  is  not  strictly 
right,  but  the  Appellant  does  not  suffer  by  that.  He  gets  all 
that  he  would  be  entitled  to  if  a  partition  were  made. 

(1)  Law  Rep.  6  Ind.  Ap.  88.  (2)  Law  Rep.  4  Ind.  Ap.  247. 
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Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
affirm  the  decree  of  the  High  Court  and  to  dismiss  the  appeal. 
The  Appellant  will  pay  the  costs. 

Solicitor  for  the  Appellant :  T.  L.  Wihon. 

Solicitor  for  the  above-named  ^Respondent :  H.  Treasure. 


J.  a 

1883 


Baboo 

Hubdey 
Nabain  Sahu 

Pundit  Baboo 

Roodes 

Perkash 

Misser. 


SYED  SADAKUT  HOSSEIN Defendant  ; 

AND 

SYED  MAHOMED  YUSOOP Plaintiff. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Mahomedan  Law — Acknowledgment  of  Son — Legitimacy — Offspring  of 

Adulterous  Intercourse. 

Case  in  which  it  was  held  that  /an  acknowledgment  and  recognition  by  a 
Mahomedan  of  his  son,  with  a  view  to  give  him  the  status  of  son  capable  of 
inheriting  was  sufficient  to  enable  him  to  succeed  as  heir. 

Quaere,  if  the  son  had  been  shewn  to  have  been  the  offspring  of  adul- 
terous intercourse,  that  is  if  his  mother  had  been  previously  thereto  married 
to  another  man  then  and  still  living,  would  such  acknowledgment  and 
recognition  have  availed  to  legitimate  him. 

APPEAL  from  a  decree  of  the  High  Conrt  (June  3, 1880)  re- 
versing a  decree  of  the  Subordinate  Judge  of  Sanm  (Dec.  16, 
1878),  which  dismissed  the  Respondent's  suit.  The  High  Court 
declared  the  Eespondent  entitled  to  the  possession  of  the  proper- 
ties in  suit. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  Subordinate  Judge  held  that  Mahomed  Sdim  was  proved 
to  have  been  begotten  by  Amir  Hossein,  and  that  the  presump- 
tion which  arose  of  marriage  with  Domni,  the  mother,  from  co- 
habitation and  treatment,  was  not  rebutted  by  the  Appellant's 
counter-evidence,  and  that  therefore  Mahomed  Selim  was  the 
legitimate  son  of  his  father.  Part  of  that  counter-evidence  was 
given  to  shew  that  Dorrmi  was,  when  Mahomed  Sdim  was  born, 

*  Present : — Lord  FitzGebald,  Sib  Robert  P.  Collieb,  Sib  Richabd  Couch, 
and  Sib  Abtbub  Hobhousb. 


J.  C.* 

1883 
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the  wife  of  another  man.    This  the  Subordinate  Judge  considered 
not  proved; 

The  High  Court  on  this  issue  held  that  the  evidence  of  mar- 
riage was  incredible,  but  concurred  with  the  First  Court  that 
Mahomed  Selim  had  been  begotten  by  Amir  Rossein,  and  treated 
by  him  as  his  legitimate  son,  and  were  further  of  opinion  that 
that  being  so,  it  was  not  necessary  to  decide  whether  the  Appel- 
lant's contention  that  Domni  was  at  the  time  she  bore  him  to 
Amir  Rossein  in  fact  the  wife  of  another  man  was  proved  or  not. 

Leith,  Q.C.,  and  Doyne,  for  the  Appellant,  contended  that 
Mahomed  Selim's  claim  to  succeed  to  his  father's  estate  as  a  legiti- 
mate son  failed.  First,  on  the  evidence  there  was  a  previous 
marriage  of  Domni  with  Jummun  which  was  continuing  at  the 
time  of  the  birth  of  Mahomed  Selim.  Therefore  it  was  not  com- 
petent to  Amir  Rossein  had  he  so  desired  to  give  to  the  offspring 
of  an  adulterous  connection  the  status  of  a  legitimate  son  :  Khajah 
Ridayut  Oollah  v.  Bai  Jan  Khanum  (1)  ;  Macnaghtens  Mahomedan 
Law,  p.  61 ;  Macnaghtens  Precedents,  p.  299 ;  Baillie's  Digest  of 
the  Mahomedan  Law,  book  v.  'of  parentage,'  ch.  1  and  2  'of 
acknowledgment,'  2nd  ed.  p.  406  et  seq. ;  Mirza  Quaim  Ali  Beg 
v.  Mussamut  Ringun  (2) ;  Ashrufood  Dowlah  Ahmed  Rossein  Khan 
Bahadoor  and  Another  v.  Ryder  Rossein  Khan  (3) ;  Hedaya, 
book  xxv.  ch.  3.  [Sir  Arthur  Hobhousb  referred  to  Nawab 
Muhammad  Azmat  Ali  Khan  v.  Mussamat  Lalli  Begum  (4)]. 

The  Bespondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  FitzGerald  : — 

In  this  case  some  questions  of  importance  have  been  raised, 
and  their  Lordships  regret  that  they  have  not  had  the  assistance 
of  counsel  appearing  for  the  Bespondent.  Their  Lordships  are 
therefore  impressed  with  the  propriety  of  not  going  beyond 
questions  which  are  absolutely  necessary  for  the  purpose  of  their 
decision. 


(1)  3  Moore's  Ind.  Ap.  Ca.  295,  316. 

(2)  3  Sel.  Rep.  152. 


(3)  11  Moore's  Ind.  Ap.  Ca.  94. 

(4)  Law  Rep.  9  Ind.  Ap.  8. 
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The  real  issue  in  this  case,  and  the  only  iasne  upon  which  their 
Lordships  feel  it  is  necessary  to  decide,  is  whether  Selim, — who 
was  beyond  question  the  actual  son  of  Amir  Hossein  by  a  woman 
known  as  Domni, — had  been  so  recognised  by  Amir  Hossein  as  to 
give  him  the  status  of  a  son  capable  of  inheriting.     The  suit 
relates  to  the  property  of  Amir  Hossein.    He  died  in  the  year 
1866:  and  if  Selim  is  in  the  position  of  having  the  rights  of  a 
son  in  reference  to  heirship,  the  Plaintiff  in  the  case,  who  claims 
as  the  assignee  of  his  interest,  is  entitled  to  succeed.    A  question 
of  importance  was  raised  by  the  counsel  for  the  Appellant.    He 
contended  that  Selim  could  not  be  treated  as  having  acquired  the 
status  of  a  son  capable  of  inheriting,  because  he  alleged  that  the 
intercourse  between  Amir  Hossein  and  Domni  was  an  adulterous 
intercourse,  as  she  had  been  previously  married  to  a  person  then 
and  still  living,  and  that  consequently,  whether  her  connection 
with  Amir  Hossein  was  preceded  by  a  marriage  ceremony  with 
him  or  not,  yet  still  the  intercourse  was  adulterous,  and  that 
according  to  Mahomedan  law,  the  issue  of  that  adulterous  inter- 
course could  not  inherit  as  heir  or  acquire  the  status  of  a  son  by 
recognition.    It,  therefore,  becomes  necessary  to  consider  in  the 
first  instance  whether  the  alleged  marriage  of  Domni  to  a  map. 
named  Jummun  has    been   established   by    satisfactory  proof. 
Jummun  appears  to  have  been  a  person  of  somewhat  the  same 
degree  in  life  as  Domni9  whose  father's  name  was  also  Jummun. 
This  marriage,  if  it  took  place  at  all,  would  have  occurred  shortly 
before  or  somewhere  about  the  same  period  as  the  alleged  mar- 
riage between  Amir  Hossein  and  Domni.    The  alleged  marriage  of 
Jummun  with  Domni  is  said  to  have  been  somewhere  about  1852 
or  1853,  and  the  alleged  marriage  of  Domni  with  Amir  Hossein 
must  have  taken  place  about  the  same  period.    Amir  Hossein 
died  in  1866,  leaving  Selim  his  son  then  about  eight  or  nine 
years  of  age,  which  would  have  made  him  born  in  1857  or  1858. 
Another  child  had  been  born  of  the  intercourse  between  Amir 
Hossein  and  Domni  about  four  years  before ;  so  that  the  marriage 
between  Amir  Hossein  and  Domni9  if  it  ever  took  place,  is  referred 
to  about  the  same   period  as  the   alleged  marriage  between 
Jummun  and  Domni. 

Now  the  account  given  by  Jummun  is  certainly  one  of  an 
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incredible  character.  The  statement  is  that  he  became  acquainted 
with  Domni  when  he  went  to  lire  in  this  particular  village.  He 
gives  a  description  of  her.  He  says  that  he  had  illicit  inter- 
course with  her ;  that  he  kept  that  illicit  intercourse  on  for  about 
a  month.  Then  he  says,  "  I  heard  that  before  I  had  intimacy 
with  Domni  three  children  had  been  born  of  her."  That  is  his 
first  statement.  Domni  was  then  a  girl  represented  on  the  one 
side  to  have  been  twelve,  thirteen,  or  fourteen  years  of  age,  and 
on  the  other  side  to  have  been  fifteen  or  sixteen  or  possibly 
beyond  that ;  but  let  us  take  a  mean  between  them,  and  say  that 
she  was  then  fifteen  years  of  age.  He  says  that  before  he  became 
acquainted  with  her  she  had  three  children  by  others.  That  is 
his  first  statement.  Then,  after  stating  his  intimacy  with  her,  he 
says  she  came  to  him, — she  who  had  in  this  village  or  elsewhere 
three  children, — and  said  to  him, "  The  Meahs  will  reprimand  us; 
let  us  run  away  to  Bandah"  Something  of  the  kind  might  have 
occurred  with  a  young  girl;  but  with  a  shameless  prostitute, 
such  as  Domni  is  represented  to  be,  it  is  very  incredible  that  such 
a  thing  would  take  place.  He  then  describes  the  flight ;  getting 
to  a  considerable  distance,  when  they  are  overtaken  and  brought 
back  by  a  servant  coming  from  the  house  of  Wahid  Ali  Khan, 
who  said, "  Come  back,  and  I  will  get  you  two  married."  He 
then  says  that  he  went  back ;  and  he  describes  the  alleged  mar- 
riage with  minute  particularity.  He  then  states  these  circum- 
stances: that  soon  after  the  marriage  he  found  that  she  had 
entered  upon  a  course  of  the  most  disgraceful  prostitution.  His 
story  does  not  bear  repetition.  He  describes  her  on  the  bed 
with  four  or  five  men.  It  is  evident  from  this  statement  that  he 
intended  to  lead  to  the  inference  that  all  these  persons  were 
having  connection  with  his  wife.  He  then  says  he  is  threatened 
by  one  of  them,  who  says,  "  You  have  no  claim  over  Domni" 
He  then  applied  to  Wahid  Ali  Khan  for  aid  and  protection,  who 
refused  to  assist  him,  and  in  consequence  he  left.  For  twenty- 
five  years  afterwards  he  never  revisited  the  village,  and  does  not 
appear  to  have  been  heard  of  or  seen  by  anyone  there.  That 
statement  appears  on  the  very  face  of  it  to  be  exceedingly  im- 
probable. There  are  other  circumstances  connected  with  it  which 
lead  further  to  the  belief  in  its  improbability.    He  himself 
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appears  to  be  a  person  of  not  very  moral  character ;  for  he  says, 
u  I  kept  several  women  without  nika."  But  he  says,  notwith- 
standing all  this,  "  I  have  never  been  divorced,  and  I  still  con- 
sider her  as  my  married  wife."  The  circumstances  that  he  is 
detailing,  if  true,  must  have  been  notorious  in  this  village :  the 
marriage  with  Jummun ;  her  profligacy,  her  wandering  about  the 
village,  and  being  what  may  be  called  the  commonest  of  common 
prostitutes.  Those  are  things  that  must  have  been  perfectly 
public;  and  yet  the  case  is  that,  with  that  publicity,  Amir 
Hosmn,  a  person. of  superior  degree,  knowing,  as  he  must  have 
known  as  an  inhabitant  of  the  village,  of  the  profligate  course  of 
this  woman,  took  her  to  live  in  his  house  as  if  she  was  his  wife. 
Undoubtedly  he  did  take  her  to  his  house,  and  cohabited  with 
her  as  his  wife,  and  she  became  the  mother  of  his  children ;  but 
it  is  exceedingly  improbable  that  he  would  have  done  that  if 
there  had  been  this  previous  marriage  and  this  course  of  open 
profligacy  on  the  part  of  this  young  woman. 

Several  witnesses  are  called  to  prove  the  marriage ;  and  their 
evidence  is  examined  with  critical  accuracy  by  the  Judge  of  the 
Court  below.  It  is  necessary  for  their  Lordships  now  to  come  to 
a  determination  upon  it ;  and  their  Lordships  are  of  opinion  that 
in  dealing  with  that  evidence  the  criticisms  pronounced  by  the 
learned  Judge  of  the  Court  below  who  tried  the  case,  and  who 
saw  the  witnesses,  are  well  founded,  and  that  there  is  no  reliable 
evidence,  in  confirmation  of  that  extraordinary  story  which 
Jummun  tells,  upon  which  their  Lordships  can  now  say  that  this 
marriage  with  Jummun  ever  took  place ;  and  on  the  contrary, 
they  have  come  to  the  conclusion  that  it  did  not  take  place. 

Bomni  has  been  examined ;  she  had  been  called  as  a  witness 

for  the  Appellant.    The  first  question  of  importance  put  with  a 

view  to  establish  her  marriage  with  Jummun  was :  "  Do  you  know 

a  person  of  the  name  of  Jummun  t " — that  happens  to  be  her 

father's  name ;  and  she  at  once  affirms,  "  I  never  knew  anyone  of 

the  name  of  Jummun  but  my  father."    The  examination  is 

immediately  dropped.    There  is  no  attempt  to  confront  her  with 

Jummun,  or  to  ask  her  this  question,  "Do  you  see  that  man 

there  ?    He  is  the  Jummun  alluded  to.    Were  you  married  to 

him,  or  is  he  your  husband  ? "     She  contradicts  the  statement 
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J.  a  brought  forward  to  establish  this  marriage  by  deposing  that 

1888  she  never  knew  a  person   of  the  name  of  Jwnmun  save  her 

Syed  father  ;  and  upon  her  subsequent  examination  she  says,  "  I  was 

j^S^  married  once,  and  once  only,  and  that  marriage  was  to  Amir 


••         Hossein" 
Syed 

Mahomed        Their  Lordships  have  then  come  to  the  conclusion  that  the 

*     parties  fail  to  establish  this  marriage  between  Jwnmun  and  Domnu 

That  relieves  them  from  offering  any  opinion  upon  the  very 
important  question  of  law  which  was  raised  by  the  counsel  for 
Appellant;  namely,  whether,  if  there  had  been  this  marriage, 
the  offspring  of  an  adulterous  intercourse  could  be  legitimated  by 
•any  acknowledgment.  The  absence  of  reliable  proof,  such  as 
their  Lordships  could  act  upon,  of  the  marriage  of  Domni  and 
Jummun,  appears  to  their  Lordships  to  relieve  the  case  from 
further  difficulty.  They  do.  not  intend  in  the  least  to  depart  from 
the  statement  of  the  law  upon  an  appeal  to  the  Privy  Council 
in  the  case  of  Nawab  Muhammad  Azmat  Ali  Khan  v.  Mussumat 
Lalli  Begum  (1),  which  is  as  follows : — "  Their  Lordships  are  re- 
lieved from  a  discussion  of  those  authorities,  inasmuch  as  the 
rule  of  Mahommedan  law  has  not  been  disputed  at  the  bar; 
viz.,  that  the  acknowledgment  and  recognition  of  children  by  a 
Mahommedan  as  his  sons  gives  them  the  status  of  sons  capable 
of  inheriting  as  legitimate  sons,  unless  certain  conditions  exist, 
which  do  not  occur  in  this  case."  Their  Lordships  do  not  intend  at 
all  to  depart  from  that  rule,  or  to  throw  any  doubt  upon  it.  The 
Judge  of  the  primary  Court  who  saw  and  who  heard  the  witnesses, 
and  the  Judges  of  the  Supreme  Court  who  examined  into  the 
evidence,  afterwards  concur  in  opinion  that  there  was  sufficient 
evidence  of  the  acknowledgment  by  Amir  Hossein  of  Selim  as 
his  son,  from  which  an  inference  is  fairly  to  be  deduced  that  the 
father  intended  to  recognise  him  and  give  him  the  status  of  a  son 
capable  of  inheriting.  Upon  that  point  both  the  Courts  come  to 
one  conclusion;  and  that  conclusion  their  Lordships  adopt 
They  think  that  the  status  of  Selim  as  son  has  been  sufficiently 
established  by  recognition  so  as  to  enable  him  to  claim  as  heir. 
Other  questions  have  been  raised  in  the  case  ;  but  in  accordance 
with  what  has  been  stated  as  their  Lordships'  view,  they  think 

(1)  Law  Rep.  9  Ind.  Ap.  8, 18. 
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they  ought  not  in  a  case  of  this  kind  to  go  beyond  what  is  neces- 
sary for  the  decision. 

Their  Lordships  will,  therefore,  humbly  advise  her  Majesty  to 
dismiss  the  appeal,  and  to  affirm  the  decision  of  the  Court  below. 
There  will,  of  course,  be  no  costs  in  this  case. 

Solicitors  for  Appellant :  Wathins  &  Lattey. 
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BAM  KIEPAL  SHUKUL  .....    Decree  Holdeb  ; 


AND 


MUSSUMAT  RQP  KUARI 


Respondent. 


ON  APPEAL  FROM  THE  HIGH  COURT  FOR  THE  NORTH-WEST 

PROVINCES. 

Bes  judicata — Effect  of  Order  in  Execution  Proceedings. 

A  Judge  having  decided  in  the  course  of  execution  proceedings  that  the 
decree  according  to  its  true  construction  awarded  future  mesne  profits,  held 
that  such  decision  having  been  or  become  final  was  binding  between  the 
parties,  and  could  not  in  a  later  stage  of  the  execution  proceedings  be  set 
aside  and  future  mesne  profits  be  disallowed. 

The  binding  force  of  such  a  decision  depends  upon  general  principles  of 
law  and  not  upon  sect.  13,  Act  X.  of  1877. 

APPEAL  from  a  decision  of  the  High  Court  (Aug.  10, 1880), 
which  reversed,  after  a  reference  to  a  Full  Bench,  the  decision  of 
the  Judge  of  Gorukhpwr  (July  26, 1879),  confirming  the  decision 
of  the  Subordinate  Judge  of  the  same  place  (May  10, 1879). 

The  proceedings  are  sufficiently  set  out  in  the  judgment  of 
their  Lordships. 

The  Subordinate  Judge  held  the  decree  holder  to  be  entitled 
to  future  mesne  profits,  on  the  proper  construction  of  his  decree, 
dated  June  12,  1862,  and  because  the  Judge  on  Dec.  20, 1867, 
had  so  held. 

The  High  Court  when  the  case  came  before  them  by  an  order 
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+  Premvt ; — Lord  FitzGebald.  Sib  Barnes  Peacock,  Sib  Bobebt  P.  Col- 
lier, Sir  Richard  Couch,  and  Sir  Arthur  Hobhoube, 
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J.  C.       of  reference,  dated  21st  July,  1880,  teferred  to  a  Full  Bench  the 

1883        question  whether  the  law  of  res  judicata  applies  to  proceedings 

Ram  Kibpal  *n  execution  of  decree.    The  Full  Bench  were  unanimously  of 

Shukul     opinion  that  the  law  of  res  judicata  did  not  apply  to  such 

Mubbumat    proceedings. 

—  Their  judgment,  delivered  by  Mr.  Justice  Pearson,  was  as 

follows : — 

"  Sect.  13,  Act  X.  of  1877,  embodies  the  law  of  res  judicata 
and  declares  that  *  no  Court  shall  try  any  suit  or  issue  in  which 
the'  matter  directly  and  substantially  in  issue,  having  been 
directly  and  substantially  in  issue  in  a  former  suit,  in  a  Court  of 
competent  jurisdiction  between  the  same  parties,  or  between 
parties  under  whom  they  or  any  of  them  claim  litigating  under 
the  same  title,  has  been  heard  and  finally  decided  by  such  Court1 

"  Primd  facie  the  law  above  quoted  refers  only  to  matters 
decided  in  suits.  It  was  suggested  that  the  word  '  suit '  might 
include  all  the  proceedings  in  execution  of  the  decree  passed  in 
the  suit.  But,  even  on  such  a  construction,  it  could  not  be  held 
that  a  matter  decided  in  former  execution  proceedings  had  been 
decided  in  a  former  suit,  unless  each  application  for  execution  of 
decree  were  regarded  as  a  separate  suit.  That  an  application  is 
a  distinct  thing  from  a  suit,  in  the  language  of  Indian  legisla- 
tion, is,  however,  conclusively  proved  by  the  provisions  of  the 
Law  of  Limitation.  Proceedings  in  execution  of  decrees  are 
included  in  the  category  of  miscellaneous  proceedings,  which  are 
expressly  distinguished  from  suits  and  appeals  in  sect.  647  of  the 
Procedure  Code.  That  section  enacts  that  the  procedure  herein 
prescribed  shall  be  followed,  as  far  as  it  can  be  made  applicable, 
in  all  proceedings  in  any  Court  of  civil  jurisdiction  other  than 
suits  and  appeals.  It  was  suggested  that  under  the  provisions  of 
that  section  the  law  of  res  judicata,  contained  in  sect.  13,  would 
apply  to  proceedings  in  execution  of  decrees,  but  I  cannot  hold 
the  law  of  res  judicata  to  be  procedure. 

"  I  would  therefore  reply  in  the  negative  to  the  question  on 
which  our  opinion  has  been  asked." 

Thereupon  the  Divisional  Bench  of  the  High  Court  on  August 
10th,  1880,  passed  the  order  which  is  set  out  in  their  Lordships* 
judgment. 
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Davey,  Q.O.,  and  W.  A.  Bathes,  for  the  Appellant,  contended       J.  d 
that  this  decision  was  wrong.    The  section  of  the  Procedure  Code       1883 
applies  to  proceedings  in  another  suit    The  High  Court  have  bam  Kibpai, 
misapprehended  the  question  before  them.    If  right  in  principle,      Shukul 
they  are  wrong  in  its  application:   see  sects.  13  and  244  of    Mussumat 
Act  X.  of  1877.    Suppose  it  had  been  found  necessary  to  bring  Bxjp^ABL 
a  fresh  suit,  Mr.  Probyn's  order  would  then  have  constituted  res 
judicata,  but  because  it  is  in  the  same  action  they  hold  it  to  be 
of  no  importance.    That  order  was  final,  for  no  appeal  had  been 
brought  against  it,  perhaps  could  not  have  been  brought.    Refer- 
ence was  made  to   Manjumath  Badrabhat  v.   Venkatesh  Oavind 
Shanbhog  (1);    Mungal  Pershad  Dichit  v.  Grija  Kant  Lahiri 
Chowdhry  (2) ;  Dheeraj  Mahtab  Chcmd  y.Btdram  Singh  (3).    The 
"  cause  of  action  "  in  sect.  2,  Act  VIII.  of  1859,  is  to  be  liberally 
construed :  Soorjomonee  Dayee  v.  Svddmmd  Mohapatter  (4). 

Cotoie,  Q.C.,  and  C.  W.  Arathoon,  for  the  Respondent,  con- 
tended that  the  question  was  whether  the  order  of  Mr.  Probyn  in 
1867  was  a  regular  proceeding  and  made  with  jurisdiction ;  in 
other  words,  whether  it  can  now  be  objected  to.  If  the  decree  in 
execution  did  not  on  its  true  legal  construction  direct  future 
mesne  profits,  it  was  not  within  the  province  of  Mr.  Probyn  practi- 
cally to  add  a  direction  to  that  effect  under  colour  of  construing 
the  decree.  Reference  was  made  to  sect.  11  of  Act  XX  TIL  of- 
1861,  and  to  sect.  41  of  Act  X.  of  1877.  Where  the  right  to 
mesne  profits  at  all  is  undetermined  by  the  decree  an  application 
for  them  in  execution  cannot  be  entertained ;  it  must  be  heard  as 
a  suit.  If  the  decree  was  silent  on  the  subject,  a  decision  in 
execution  cannot  place  the  parties  in  the  same  position  as  if  it  had 
directed  them.  The  original  decree  on  its  true  construction  did 
not  direct  them,  and  there  is  nothing  from  which  it  could  be 
inferred  that  its  intention  was  to  give  them. 

Counsel  for  the  Appellant  were  not  called  on  to  reply. 

(1)  Ind.  LB.6  Bomb.  54.  (4)  Law  Rep.  Ind.  Ap.  Sup.  Vol. 

(2)  Law  Rep.  8  Ind.  Ap.  123.  212 ;  12  Beng.  L.  R.  304. 

(3)  13  Moore's  Ind.  Ap.  Ca.  479. 
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J.  C.  The  judgment  of  their  Lordships  was  delivered  by 

1883 

~*~       Sib  Barnes  Peacock  : — 

Ram  Kirpal 

Shukul         This  is  an  appeal  from  an  order  of  a  Divisional  Bench  of  the 

V-  

Musstmat    High  Court  of  Judicature  for  the  North- Western  Provinces  of 

vrm ARL  Bengal,  dated  the  10th  of  August,  1880,  by  which  an  order  of  the 

Subordinate  Judge  of  Oorukhpwr  and  an  order  of  the  Judge  of 
the  same  district  were  reversed.  The  order  of  the  Subordinate 
Judge  was  dated  the  10th  of  May,  1879,  and  was  made  upon  a 
claim  by  Ram  Kirpal  Shukul,  the  present  Appellant,  for  mesne 
profits  in  execution  of  a  decree  of  the  late  Sudder  Court,  by 
which  a  decree  of  the  Principal  Sudder  Ameen  of  the  district  of 
Oorukhpwr,  dated  the  12th  of  June,  1862,  in  a  suit  in  which 
Shumbhu  Per  shad  Shukul,  under  whom  the  Appellant  claims,  was 
the  Plaintiff  and  the  present  Respondent  was  the  Defendant,  was 
upheld  upon  appeal.  Upon  the  claim  for  execution  being  made, 
a  question  arose  whether  or  not  the  decree  in  execution  awarded 
future  mesne  profits.  That  question  had  been  determined  in  the 
affirmative  on  the  20th  of  December,  1867,  by  Mr.  Probyn,  the 
Judge  of  Gorukhpur,  in  a  previous  stage  of  the  proceedings  for 
execution  of  the  same  decree  by  the  widow  of  the  said  Shumbhu 
Pershad  Shukul,  who  in  consequence  of  his  death  was  the  holder 
of  the  decree,  and  had  been  declared  entitled  against  the  present 
•Respondent  to  proceed  with  the  execution.  The  Subordinate 
Judge  considered  himself  bound  by  the  decision  of  Mr.  Probyn, 
and  he  held  that  the  debtor's  objection  in  respect  of  mesne  profits 
and  his  prayer  for  the  exclusion  thereof  should  be  disallowed,  and 
that  the  officer  should  prepare  a  correct  account  of  the  mesne 
profits.  He  accordingly  made  the  order  of  the  10th  of  May, 
1879,  to  that  effect 

The  order  of  the  Subordinate  Judge  was  affirmed  on  appeal  by 
order  of  the  Judge,  dated  the  26th  of  July,  1879.  The  order  of 
•  the  Subordinate  Judge,  and  that  of  the  Judge  affirming  the 
same,  were  appealed  to  the  High  Court,  and  came  on  to  be  heard 
before  a  Divisional  Bench,  who  referred  to  a  Full  Bench  the 
question  whether  the  law  of  res  judicata  applies  in  proceedings  in 
execution  of  a  decree.  The  Full  Bench,  after  referring  to  sect  13, 
Act  X.  of  1877,  answered  the  question  in  the  negative,  where- 
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upon  the  Divisional  Bench,  on  the  10th  of  August,  ordered  that       J.  0. 
the  appeal  be  decreed,  and  that  the  orders  of  the  Judge  and  the       1883 
Subordinate  Judge  be  reversed,  and  that  the  execution  of  the  bam  kibpal 
decree  for  mesne  profits  be  disallowed.                                                  Shukul 
The  judgment  of  the  Divisional  Bench  upon  tvhich  the  order    Mtjwuiiat 
was  drawn  up  was  in  the  following  terms : —  

"The  Full  Bench  has  expressed  an  unanimous  opinion  that 
the  law  of  res  judicata  does  not  apply  in  proceedings  in  execution 
of  decree. 

u  The  question  which  the  Lower  Court  held  to  be  finally  deter- 
mined by  Mr.  Probyn's  decision,  dated  the  20th  of  December, 
1867,  is  therefore  open  to  re-adjudication  by  us ;  and,  on  examin- 
ing the  terms  of  the  late  Sudder  Court's  decree,  we  are  constrained 
to  declare  that  mesne  profits  are  not  awarded  by  it. 

**  The  execution  of  the  decree  for  mesne  profits  must  therefore 
be  disallowed,  and  we  need  not  consider  any  other  matters. 

*4  The  appeal  is  decreed  by  reversal  of  the  orders  of  the  Lower 
Courts ;  but,  under  the  circumstances,  we  direct  that  the  parties 
bear  their  own  costs  in  all  the  Courts." 

It  is  unnecessary  for  their  Lordships  to  express  any  opinion  as 
to  the  answer  of  the  High  Court  to  the  question  propounded  by 
the  Divisional  Bench,  though  they  must  not  be  understood  as 
concurring  in  it  (1).  The  question,  if  the  term  "  res  judicata " 
was  intended,  as  it  doubtless  was,  and  was  understood  by  the  Full 
Bench,  to  refer  to  a  matter  decided  by  a  Court  of  competent 
jurisdiction  in  a  former  suit,  was  irrelevant  and  inapplicable  to 
the  case.  The  matter  decided  by  Mr.  Prcbyn  was  not  decided  in 
a  former  suit,  but  in  a  proceeding  of  which  the  application  in 
which  the  orders  reversed  by  the  High  Court  were  made  was 
merely  a  continuation.  It  was  as  binding  between  the  parties 
and  those  claiming  under  them  as  an  interlocutory  judgment  in 
a  suit  is  binding  upon  the  parties  in  every  proceeding  in  that 
suit,  or  as  a  final  judgment  in  a  suit  is  binding  upon  them  in 
carrying  the  judgment  into  execution.  The  binding  force  of 
such  a  judgment  depends  not  upon  sect.  13,  Act  X.  of  1877,  but 
upon  general  principles  of  law.    If  it  were  not  binding  there 

(1)  Law  Rep.  8  Ind.  Ap.  133. 
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J.  G.       would  be  no  end  to  litigation.    The  judgment  or  order  of  Mr. 

1883       Probyn  was  an  interlocutory  judgment,  he  merely  held  that 

RAMKniPAL  according  to  the  proper  construction  of  the  decree  of  the  Sudder 

Shukul     Court  mesne  profits  were  awarded  by  it.    He  did  not  assess  the 

Mussum at    amount.    That  had  to  be  done  in  a  subsequent  stage  of  the  pro- 

ceedings  in  execution.    The  report  of  the  Mohurrir  of  the  11th 

of  March,  1879,  gives  a  detail  of  the  proceedings  by  which  the 
Plaintiff  in  the  suit,  in  which  the  Sudder  Court  gave  judgment, 
and  those  claiming  under  him  had  been  striving  without  success 
to  obtain  execution  of  the  decrees  of  the  Sudder  Court  from  the 
time  of  Mr.  Probyn*  s  judgment  of  the  20th  of  December,  1867,  to 
the  11th  of  September,  1878,  when  the  application  for  execution 
upon  which  the  orders  under  consideration  were  made  was  pre- 
sented. In  the  course  of  those  proceedings  the  case  was,  m  for 
various  reasons,  several  times  "  struck  off,"  that  is  to  say,  struck 
off  the  file  of  the  business  pending  in  the  Court  of  the  Subordi- 
nate Judge ;  but  the  application  for  execution,  upon  which  Mr. 
Probyris  judgment  was  pronounced,  was  not  dismissed,  or  finally 
disposed  of.  Mr.  Probyn's  judgment  and  the  order  passed  thereon 
was  never  reversed  or  set  aside.  It  was  said  that  a  special  appeal 
from  that  judgment  did  not  lie  to  the  High  Court  If  so,  the 
judgment  was  final ;  if  an  appeal  did  lie  and  none  was  preferred 
the  judgment  was  equally  final  and  binding  upon  the  parties  and 
those  claiming  under  them.  It  would  be  a  reproach  upon  the 
administration  of  justice  if,  after  endeavouring  for  eleven  years 
to  obtain  execution  for  mesne  profits  in  accordance  with  a  judg- 
ment of  a  Court  of  competent  jurisdiction  against  which  no 
appeal  was  preferred,  the  parties  could  now  be  told  that  that 
judgment  was  erroneous,  and  that  they  were  not  entitled  to  mesne 
profits.  It  was  contended  at  the  bar,  on  behalf  of  the  Bespon- 
dent,  that  if  the  decree  of  the  Sudder  Court  did  not  award  mesne 
profits,  Mr.  Probyn  had  no  jurisdiction  to  hold  that  it  did,  and 
consequently  that  in  that  case  the  subsequent  orders,  which  were 
based  upon  Mr.  Probyn*8  judgment,  were  properly  reversed  by 
the  High  Court,  who  were  correct  in  putting  their  own  construe- 
tion  upon  the  decree  of  the  Sudder  Court.  Their  Lordships  can- 
not concur  in  that  view.  The  decree  of  the  Sudder  Court  was  a 
written  document.     Mr.  Probyn  had  jurisdiction  to  execute  that 
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decree,  and  it  was  consequently  within  his  jurisdiction,  and  it       J.  c. 
was  his  duty  to  put  a  construction  upon  it.    He  had  as  much       1883 
jurisdiction,  upon  examining  the  terms  of  the  decree,  to  decide  ram  kibpal 
that  it  did  award  mesne  profits  as  he  would  have  had  to  decide      Shukul 
that  it  did  not.    The  High  Court  assumed  jurisdiction  to  decide    Mussumat 

that  the  decree  did  not  award  mesne  profits,  but,  whether  their       

construction  was  right  or  wrong,  they  erred  in  deciding  that  it 
did  not,  because  the  parties  were  bound  by  the  decision  of  Mr. 
Probyn,  who,  whether  right  or  wrong,  had  decided  that  it  did ;  a 
decision  which,  not  having  been  appealed,  was  final  and  binding 
upon  the  parties  and  those  claiming  under  them  (I).  It  is  not 
necessary,  nor  would  it  be  correct,  for  their  Lordships  to  put 
their  construction  upon  the  decree  of  the  Sudder  Court.  If  the 
Subordinate  Judge  and  the  Judge  were  bound  by  the  order  of 
Mr.  Probyn  in  proceedings  between  the  same  parties  on  the  same 
judgment,  the  High  Court  were  bound  by  it,  and  so  also  are  their 
Lordships  in  adjudicating  between  the  same  parties. 

For  the  above  reasons  their  Lordships  are  of  opinion  that  the 
High  Court  was  in  error  in  putting  a  construction  upon  the 
decree  at  variance  with  that  of  Mr.  Probyn,  and  reversing  the 
orderB  of  the  Judge  and  Subordinate  Judge.  The  High  Court 
acted  as  if  they  had  been  sitting  upon  an  appeal  against  the 
order  of  Mr.  Probyn,  but  they  were  not  so  sitting. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 
reverse  the  order  of  the  High  Court,  and  to  order  that  the  orders 
of  the  Judge  and  Subordinate  Judge  be  affirmed,  and  that  the 
Respondent  do  pay  the  costs  incurred  in  the  High  Court  by  the 
present  Appellant.  The  Respondent  must  also  pay  the  costs  of 
this  appeaL 

Solicitors  for  Appellant :  Oehme  &  Stmmerhays. 
Solicitor  for  Respondent :  T.  L.  Wilson. 

(1)  Law  Rep.  8  IncL  Ap.  123. 
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J- c*       EAM  SARUP Plaintiff ; 

1883 

w*vw  AND 

tfot^s,  H.  MUSSUMAT  BELA  and  Othebs    .     .     .     •     Defendants. 

[TWO  CONSOLIDATED  APPEALS.] 
ON  APPEAL  FROM  THE  HIGH  COURT  AT  ALLAHABAD. 

Gift — Conditions  subsequent. 

Case  in  which  it  was  held  that  H.  having  by  a  valid  verbal  gift  (followed 
by  delivery  of  possession)  divested  himself  of  all  his  interest  in  certain  pro- 
perty in  favour  of  his  wife  and  her  children,  could  not  afterwards  annex  a 
condition  thereto,  and  even  if  he  could  the  condition,  if  immoral,  would  be 
void,  and  could  not  invalidate  the  gift. 

APPEALS  from  an  order  of  the  High  Court  (Aug.  27, 1879) 
confirming  an  order  of  the  Subordinate  Judge  of  zillah  Bareitty 
(Sept.  13, 1878). 

The  object  of  the  Plaintiff  in  both  suits  was  to  obtain  satisfac- 
tion of  certain  decrees  which  he  had  obtained,  in  December,  1877, 
against  the  Respondent,  Captain  Hearsey,  by  sale  of  Captain 
Hearsey98  alleged  interest  in  five  villages,  including  certain 
bungalows  and  lands  occupied  therewith. 

The  other  Respondents  contended,  and  the  Courts  below  con- 
curred in  holding,  that  Captain  Hearsey,  in  the  year  1870,  made 
a  gift  absolutely  of  his  whole  interest  in. the  properties  in  suit  to 
them. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Leith,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellants,  contended 
that  the  transfer  with  the  conditions  annexed  was  to  provide  for 
and  secure  cohabitation,  and  therefore  it  was  void.  The  gift  to  the 
alleged  wife  and  children  was  inseparable,  and  the  immorality  of 
the  condition  rendered  it  void  altogether.   The  gift  moreover  was 

*  Present : — Lord  FitzGerald,  Sir  Barnes  Peacock,  Sir  Bobert  P.  Collier, 
Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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for  life  only ;  there  were  no  words  of  inheritance.    [Sib  Abthub       J.  0. 
Hobhouse  : — By  what  personal  law  is  an  East  Indian  like  Captain       1883 
Hearsey  governed  ?]     By  the  law  of  England,  under  the  rule  of  bam  Sabup 
justice,  equity,  and  good  conscience.  [Sib  Abthub  Hobhouse  : —    muJcmat 
What  law  is  applicable  as  to  the  mode  of  transfer  ?]    No  one  has       Bela* 
any  special  personal  law  except  the  Hindu  and  Mahomedan,  and 
this  man  is  neither.   The  consideration  here  was  immoral  accord- 
ing to  English  or  Christian  views  and  therefore  the  gift  was  void. 
Personal  law  governs  the  mode  of  transfer,  and  here  it  is  English 
law  whereby  nothing  passed.    [Sib  Biohabd  Cough  referred  .to 
Wathins  v.  Williams  (1).]    Eeference  was  made  to  Ayerst  v.  Jen- 
Jcitts  (2)  ;  Coidson  v.  Allison  (3) :  Abraham  v.  Abraham  (4) ;  Bengal 
Civil  Courts  Act  (VI.  of  1871),  s.  24;   Gardiner  v.  Fell  (5); 
Bpirett  v.  Willows  (6). 

Doyne,  for  the  Respondents  other  than  Captain  Hearsey,  con-  ' 
tended  that  the  concurrent  judgments  of  the  Courts  below  had 
conclusively  established  that  Captain  Hearsey  made  an  absolute 
and  bond  fide  gift  of  all  the  properties  in  suit  to  these  Respondents, 
and  the  gift  was  followed  by  actual  transfer  of  possession.  As 
regards  the  mode  of  transfer  in  Bareilly,  the  transfer  of  liability 
to  pay  Government  revenue,  that  is  effected  by  mutation  of 
names  in  the  Collector's  books.  See  Regulation  XL VIII.  of 
1793,  XIX.  of  1795,  and  Act  XIX.  of  1873.  The  question 
whether  English  law  governed  the  mode  of  transfer  was  not  raised 
in  the  Courts  below  or  in  the  printed  case  of  the  Appellant. 
Reference  was  made  to  Freeman  v.  Fairlie  (7).  Even  if  Engish 
law  applied  it  would  not  have  the  effect  of  invalidating  the  gift 
to  either  mother  or  children.  If  the  subsequent  condition  as  to 
the  mother  was  immoral,  it  was  a  void  condition ;  the  consideration 
was  not  immoral  nor  was  the  gift  void.  Reference  was  made  to 
Indian  Contract  Act  of  1872,  s.  24. 

Leith,  Q.C.,  replied. 

(1)  .3  Mac.  &  G.  622.  (4)  9  Moore's  Ind.  Ap.  Ca.  195. 

(2)  Law  Rep.  16  Eq.  275,  280.  (5)  1  Jac.  &  W.  22. 

(3)  2  De  G.  F.  &  J.  521.  (6)  3  De  G.  J.  &  S.  293. 

(7)  1  Moore's  Ind.  Ap.  Ca.  305. 
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J.  0.  The  judgment  of  their  Lordships  was  delivered  by 

12J2       Sib  Arthur  Hobhouse  : — 

*.  These  appeals  are  presented  by  the  heirs  of  Luehmi  Narain  in 

MBkla.AT    *wo  su*te  instituted  by  him  for  the  purpose  of  enforcing  certain 

judgments  obtained  by  him  against  the  Defendant  Hearsay,  and 

making  them  available  against  property,  partly  in  Bareilly  and 
partly  in  Badaun,  which  formerly  belonged  to  Hearsay, 

In  the  first  suit  the  plaint  states  that  Hearsay  was  the  owner  of 
the  property  in  question  at  the  time  when  he  gave  a  bond  to 
Luehmi  Narain  dated  the  3rd  of  February,  1873.  It  then  states 
that  Hearsay,  in  1870,  filed  a  petition  in  the  Settlement  Depart- 
ment alleging  that  the  Defendant,  who  is  generally  called  Vilayoti 
Begum,  his  second  wife,  and  her  three  children  had  been  put  in 
•  possession  in  equal  shares,  on  condition  of  the  wife  obeying  her 
husband  and  the  children  remaining  faithful  to  their  religion,  and 
that  a  mutation  of  names  might  take  place.  Then  it  prays  relief 
against  all  the  Defendants ;  it  seeks  to  have  the  property  sold  to 
the  entire  displacement  of  the  Begum,  and  to  the  displacement 
of  the  children  excepting  as  regards  their  interest  for  life. 

The  real  questions  in  the  case  are  resolved  into  two,  the  first 
being  whether  Hearsay  had,  at  any  time  prior  to  the  acquisition 
by  the  Plaintiff  of  the  interest  on  which  he  now  sues,  intended  to 
divest  himself  of  all  interest  in  this  property  in  favour  of  the 
Defendants,  and  had  done  acts  sufficient  to  carry  his  intention 
into  effect ;  and,  secondly,  whether  that  transaction  was  invali- 
dated by  the  immorality  of  the  consideration  or  motive  for  it  ? 

On  the  first  question,  as  to  the  transfer,  several  witnesses  have 
been  examined,  and  they  all  tell  substantially  the  same  story. 
The  story  is  this :  That  early  in  1870  Hearsay  convened  a  large 
meeting  of  his  neighbours  and  acquaintances  (forty  or  fifty  are 
said  to  have  been  present),  that  at  that  meeting  he  stated  that  he 
had  been  very  ill,  that  he  felt  the  precariousness  of  life,  that  he 
desired  to  avoid  disputes  among  the  branches  of  his  family  (for 
besides  the  Begum  he  had  other  wives  so  called,  and  other  chil- 
dren), and  that  on  that  account  he  intended  to  give,  and  did 
thereby  give  to  the  Begum  and  her  children,  who  were  very 
young  at  that  time,  his  property  in  the  zillahs  of  BareWy  and 
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Badaun.    He  said  that  the  servants  were  to  consider  themselves       J.  0. 
not  his  servants  but  hers,  and  that  he  was  to  be  no  longer  the       1883 
owner  of  the  property.    And  a  formal  ceremony  took  place,  con-  ^am  sabup 
sisting  of  a  gift  of  some  rupees  to  the  Begum  by  the  mokuddams    Mu8^MAT 
of  the  villages  in  question,  no  doubt  symbolical  of  her  assuming       Bkla. 
the  ownership  of  the  villages. 

It  is  true  that  the  witnesses,  according  to  the  translations  that 
we  have  before  us,  differ  in  the  expressions  used  as  to  the  gifts  to 
the  children.  They  talk  of  a  gift  to  the  Begum  and  her  sons, — 
a  gift  to  her  and  her  descendants, — to  her  and  her  issue,  and  so 
forth.  How  far  those  different  expressions  may  be  due  to  different 
translations  of  the  same  word,  and  how  far  they  may  represent 
different  words,  is  not  told  us ;  but  their  Lordships  do  not  doubt 
that  the  substantial  meaning  of  the  witnesses  was  that  the  gift 
was  intended  by  Hearsey  for  the  Begum,  whom  he  calls  his  second 
wife,  who  was  acting  as  a  wife  to  him,  and  those  children  whom 
she  had  borne  to  him,  and  whose  interest  he  intended  to  protect 
against  disputes. 

From  that  day  to  this  the  possession*  has  been  enjoyed  by  the 
Begum,  and  there  is  evidence  of  many  acts  of  ownership  which 
she  has  exercised  over  the  property.  On  that  evidence  both  the 
Courts  below  have  found  that  the  whole  of  Hearsey* s  interest  was 
divested  from  him  and  vested  in  the  other  Defendants.  It  is  not 
necessary  to  refer  to  the  passages  in  which  their  opinions  are 
embodied,  but  the  ultimate  result  may  be  stated  in  the  finding 
on  the  4th  issue  by  the  Subordinate  Court : — "  That  Defendant 
No.  5" — that  is,  Hearsey — "had  no  transferable  right  in  the 
disputed  property  at  the  time  the  Plaintiff  lent  money  to  him." 
That  finding  is  sustained  by  the  High  Court. 

This  case  is  one  £o  which  the  general  rule  of  this  Board  to  the 
effect  that  they  will  not  disturb  concurrent  findings  of  the  Courts 
below  on  questions  of  fact  is  eminently  applicable.  The  evidence 
is  oral.  It  is  given  in  a  language  which  we  have  not  before  us, 
and  which  we  should  not  understand  if  we  had  it  The  Judge  of 
the  Subordinate  Court  had  the  witnesses  before  him,  and  the 
High  Court,  which  consisted  of  civilian  Judges,  must  have  under- 
stood the  language  in  which  the  witnesses  spoke.  If,  therefore, 
there  was  any  argument  to  be  founded  upon  little  discrepancies 
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J.  O.       in  the  story  told  by  the  witnesses,  those  Courts  were  thoroughly 

1883        competent  to  deal  with  such  a  question ;   and  their  Lordships 

Bam  Sabtt   would  be  exceedingly  reluctant,  even  if  they  thought  that  there  was 

Musscmat    an3r  doubt  about  the  propriety  of  their  judgment,  to  disturb  it. 

Bkla.       jn  ^t  Mr.  Leith  in  his  opening  said  that  having  regard  to  the 

evidence  given  in  the  suit  he  could  not  dispute  but  that  there 

was  an  actual  transfer  of  property  at  the  time  in  question,  that 

the  transfer  was  perfectly  bond  fide,  and  that  Hearsay  was  a  solvent 

man  at  that  time,  so  that  no  fraud  upon  creditors  could  be 

alleged. 

The  question  argued  upon  that  transaction,  independently  of 
the  immorality  of  it,  was  whether  or  no  the  absolute  interest 
passed  from  Hearsey  to  the  Begum  and  her  children,  or  whether 
they  were  entitled  for  life.  The  same  reason  which  excludes 
contention  as  to  the  actual  transfer  taking  place  appears  to  exclude 
contention  also  as  to  the  amount  of  interest  passed.  The  question 
of  intention  depends  upon  the  oral  evidence.  The  overt  acts  are 
the  same  whether  a  life  interest  was  to  pass,  or  whether  an  abso- 
lute interest  was  to  pass,*  and  we  must  look  to  what  the  witnesses 
tell  us  as  to  the  intention  expressed  at  the  time.  Both  Courts 
agree  that  the  whole  interest  passed,  and  that  expressions  were 
used  by  Hearsey  which  are  inconsistent  with  the  notion  that  he 
did  not  intend  to  pass  the  entire  ownership  to  the  Begum  and  to 
her  children. 

The  evidence  relied  upon  by  the  Appellant  is  contained  in  the 
petition  for  mutation  of  names  that  is  mentioned  in  the  plaint. 
It  is  true  that  that  petition  and  the  subsequent  mutation  of 
names  are  of  no  great  value  for  the  Defendants'  purpose,  because 
the  Collector  had  only  jurisdiction  with  respect  to  the  possession 
or  that  evidence  of  possession  which  the  regiger  affords,  and  that 
is  the  only  matter  which  is  dealt  with  on  the  mutation  of  names. 
The  Defendants  would  be  equally  entitled  to  possession  whether 
they  were  owners  of  the  life  interest  or  owners  of  the  absolute 
interest.  Therefore  the  petition  and  the  mutation  of  names  only 
forward  the  case  of  the  Defendants  to  the  extent  of  proving  a 
real  honafide  transfer  of  some  kind  at  the  time,  but  they  afford 
no  evidence  as  to  the  extent  of  interest  conferred  by  the  transfer. 
So  we  must  see  what  the  witnesses  say  upon  that  subject ;  and 
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they  are  all  in  accord  that  expressions  were  used  which  are  in-       J.  C. 
consistent  with  the  notion  that  any  less  interest  than  the  absolute       1883 
ownership    was    transferred.      What   the  exact  nature  of  the  bakSabup 
interests  of  the  Defendants  inter  se  may  be  is  a  question  with    ^^23^,, 
which  the  Plaintiff  has  no  concern.     If  it  be  the  case  that  for       Bel±- 
some  interest  or  other  the  whole  ownership  passed  away  from 
Hearsey  at  this  time  and  passed  into  the  Defendants,  that  is  suffi- 
cient to  exclude  the  Plaintiff  from  relief. 

Now  their  Lordships  pass  to  the  next  question  that  was  raised, 
which  depends  on  the  immorality  of  the  transaction.  To  impeach 
it  on  that  ground  the  Appellant's  counsel  argue  as  follows :  that 
by  reason  of  Hearsey  }s  descent  and  religion  the  case  is  to  be 
governed  by  rules  of  English  law ;  that  the  Begum  could  not  be 
his  lawful  wife ;  that  the  stipulation  as  to  her  continuing  to  act 
as  his  wife  is  immoral,  though  she  is  under  the  Mahomedan  law, 
which  allows  sexual  relations  forbidden  to  Christians ;  and  that 
the  gift  is  so  thoroughly  vitiated  as  to  leave  Hearsey,  the  grantor, 
still  the  owner  of  the  property  in  such  a  sense  that  the  Plaintiff 
could  treat  it  as  his  right  title  and  interest  liable  to  be  sold 
under  an  attachment. 

On  those  questions  their  Lordships  desire  to  pronounce.no 
opinion;  and  for  this  reason:  They  think  there  is  no  evidence 
that  there  was  an  immoral  consideration  to  vitiate  the  transaction. 
In  that  they  concur  with  the  two  Courts  below.  This  gift  was 
one  entire  transaction ;  there  was  a  single  gift  to  the  wife  and 
the  children,  and  a  single  consideration  for  that  gift.  How  does 
the  case  stand  with  regard  to  the  children  ?  So  far  as  the  oral 
evidence  goes,  it  is  clear  that  no  condition  was  imposed  at  the  time 
of  the  verbal  transfer.  The  only  evidence  of  immorality  is  con- 
tained in  the  application  for  the  mutation  of  names.*  That 
application  states  that  the  gift  was  made  to  the  children  on  con- 
dition of  their  adhering  to  their  religion.  It  is  impossible  to 
suppose  that  there  was  a  consideration  given  by  the  children  or 
any  contract  entered  into  with  them  at  that  time.  They  were 
very  young  infants.  They  could  not  agree  to  remain  Christians ; 
and  although  on  making  a  gift  to  them,  the  donor  might  attach 
or  purport  to  attach  such  a  condition,  it  would  be  a  condition 
'  only  and  subject  to  the  law  of  conditions.    The  transaction  being 

Vol.  XL  E 
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J.  C.       an  entire  one,  it  is  very  difficult  to  treat  the  gift  to  the  wife 

1883        differently  from  the  gift  to  the  children.    Their  Lordships  think 

Ram  Sabup  that  the  Courts  below  were  right  in  treating  the  gift  to  her  as 

Mussumat    resting  on  ti*e  valid  and  moral  considerations  on  which  it  was 

P"^       stated  to  rest  at  the  time  when  it  took  place. 

Their  Lordships  are  of  opinion  that  the  gift  is  in  fact  uncondi- 
tional, because,  as  it  was  complete  at  the  time  when  the  actual 
transfer  took  place,  the  parties  could  not  afterwards  import  a 
condition ;  and  the  petition  must  be  treated  as  inefficacious  for 
that  purpose.  But  even  if  it  were  otherwise, — assuming  a  con- 
dition, and  an  immoral  condition, — it  would  be  the  condition 
that  is  immoral  and  not  the  consideration;  and  then  the  case 
would  fall  under  the  general  rule  of  law  that  a  gift  to  which  an 
immoral  condition  is  attached  remains  a  good  gift,  while  the 
condition  is  void. 

On  these  grounds  their  Lordships  think  that  the  appeal  fails. 
As  regards  the  second  suit,  the  particulars  of  it  have  not  been 
stated  to  their  Lordships,  but  they  understand  from  the  Counsel 
that  the  issues  are  exactly  the  same  as  in  the  first  suit.  Their 
Lordships  think  that  the  decrees  of  the  High  Court  of  Allahabad 
should  be  affirmed,  and  these  appeals  dismissed  with  costs. 
Their  Lordships  will  humbly  advise  Her  Majesty  to  this  effect 

Solicitor  for  Appellant :  T.  L.  WiUon. 

Solicitors  for  Respondents,  except  Captain  Hearsay :  Barrow  & 
'Rogers. 
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ACHAL  EAM Dependant;      J. 0.* 

asp  1888 

XJDAI  PAETAB  ADDIYA  DAT  SINGH  .     .    Plaintiff,      Nov.  29,  so. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Oudh  Estates  Act  (7.  of  18&9)—Talukdar  in  List  No.  2— Estates  descending 

to  a  single  Heir. 

Held,  that  where  a  talukdar's  name  is  entered  in  the  second  list  prepared 
under  Act  I.  of  1869  and  not  in  the  third,  the  estate,  although  it  is  to 
descend  to  a  single  heir,  is  not  to  be  considered  as  an  estate  passing  accord- 
ing to  the  rules  of  lineal  primogeniture. 

APPEAL  from  a  judgment  of  the  Judicial  Commissioner  of 
Oudh  (Feb.  25,  1881),  reversing  a  judgment  of  the  Officiating 
District  Judge  of  Fyzabad  (June  21,  1880),  and  decreeing  the 
suit  of  the  Respondent. 

The  property  in  dispute  was  the  Birwa  taluk,  which  was  recog- 
nised by  the  Oudh  Talukdar's  Act  (I.  of  1869)  as  having  been  the 
property  of  Pirthi  Pal  Singh,  who  was  accordingly  placed  in  the 
first  and  second  lists  prepared  under  the  Act.  Pirthi  Pal  died 
leaving  a  widow  and  a  daughter,  who  successively  held  the  taluk. 
On  the  death  of  the  daughter  the  taluk  was  claimed  by  her 
husband,  the  Appellant,  as  her  heir,  and  by  the  Respondent,  a 
distant  collateral  relation  of  Pirthi  Pal  Singh,  as  the  nearest  male 
heir  of  her  father.  The  husband  relied  on  a  will  of  Pirthi  Pal 
Singh,  which  he  asserted  conferred  the  estate  absolutely  upon  his 
daughter.  The  Respondent  denied  the  genuineness  and  the  effect 
of  the  supposed  will.  The  Government  recognised  the  husband 
as  talukdar,  and  his  title  was  supported  by  the  District  Judge. 
The  Judicial  Commissioner  held  that  the  will  was  not  proved, 
but  that  even  if  genuine,  it  did  not  confer  upon  the  daughter  any 
estate  larger  than  the  ordinary  estate  of  a  daughter,  and  that 

*  Present : —  Lord  FitzGebald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Col- 
lier, Sir  Richard  Couch,  and  Sir  Arthur  Hobhoube. 
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j.  c.  upon  her  death  without  issue  the  Bespondent,  as  nearest  male 

1883  collateral  heir  of  Pirthi  Pal  Singh,  was  entitled  to  succeed. 

AohaTbam  ^e  District  Judge  found  Pirthi  PaTs  will  to  be  genuine,  and 

^     v-  that  it,  coupled  with  Act  I.  of  1869.  made  the  estate  in  suit  the 

Udai  Pabtab  »         r  ... 

Addita  Dat  separate  property  of  Brij  Baj  Kunwar,  and,  in  consequence,  her 

*       husband  her  legal  heir :  Brij  Indar  Bahadur  v.  Janki  Kunwar  (1). 

He  also  decided  that  the  Plaintiff  was  a  member  of  the  family  of 
Pirthi  Pal,  and  that,  as  head  representative  of  his  line,  he  was 
the  lawful  heir  by  primogeniture  to  Pirthi  Pal. 

The  Judicial  Commissioner,  on  the  contrary,  as  regards  the 
interest  which  Brij  Baj  Kimwar  took  in  the  taluk,  held  that 
the  case  was  not  governed  by  the  Privy  Council  decision  in  Brij 
Indar  v.  Janki  Kimwar,  since  in  that  case  the  first  talukdar 
under  Act  I.  of  1869  was  the  widow,  her  mother,  whereas  in  the 
present  case  the  first  talukdar  was  Pirthi  Pal  Singh.  Therefore, 
in  the  absence  of  any  conflicting  circumstances,  the  daughter 
would  take  a  mere  woman's  estate  as  heir  to  her  father. 

And,  as  regards  the  effect  of  Pirthi  Pal  Singh* 8  will,  assuming 
it  to  be  genuine,  and  as  to  the  remaining  questions  in  the  appeal, 
his  judgment  proceeded  as  follows : — 

"  And  I  further  find  that  by  Hindu  law,  if  a  father  give  to  an 
heir  that  which  the  heir  would  take  independently  of  the  gift,  the 
gift  does  not  alter  the  nature  of  the  estate  inherited.  So  that  if 
on  the  above-mentioned  assumption  Bhaiya  Pirthi  Pal  Singh  did 
leave  a  will,  that  will  would  not  alter  the  nature  of  the  estate 
taken  under  it  by  his  daughter,  unless  by  the  special  provisions 
of  Act  I.  of  1869. 

"But  if  the  will  came  to  be  interpreted  there  would  be  no 
absolute  property  in  excess  of  the  estate  naturally  devolving, 
unless  the  same  was  gifted  in  express  terms.  And  there  were 
no  such  express  terms.  On  the  contrary,  it  is  stated  that  after 
Sarfraz  Kimwar,  *  my  daughter,  Brij  Baj  Kunwar,  is  the  heiress 
of  myself  and  the  said  thakurain,  and  will  receive  the  entire 
estate,  &c,  in  the  room  of  the  aforesaid  thakurain/  which  conveys 
precisely  the  restricted  interest  which  is  shewn  above  to  devolve 
on  women  in  Oudh,  and  would  cause  the  estate  at  her  death 

(1)  Law  Rep.  5  Ind.  Ap.  1. 
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without  issue  to  pass  to  her  father's  heirs.     And  if  it  be  con-       J.  G* 
tended  that  under  the  special  provisions  of  Act  I.  of  1869  she       1883 
did,  as  legatee  of  her  father,  acquire  a  power  of  alienation  which  achal  Ram 
she  would  not  otherwise  have  possessed,  the  answer  is  that  if  she  Udai  p^^ 
Lad  the  power  she  never  exercised  it  in  favour  of  Achal  Bam  or  Addiya  Dat 

Singh. 

any  one  else,  and  so  for  all  practical  purposes  the  power  was  as  if       , 

it  had  not  existed. 

"  From  this  point  of  view  I  find  that  the  alleged  will  of  Bhaiya 
Pirthi  Pal  Singh  would,  if  genuine,  have  no  effect  on  the  claim 
to  the  taluka,  and  that  if  both  wills  set  up  be  genuine,  the  heirs 
to  Brij  Baj  Ktmwar's  landed  estate  by  Hindu  law  and  Act  L  of 
1869,  must  be  sought  among  the  male  reversionary  heirs  of  the 
first  talukdar  Bhaiya  Pirthi  Pal  Singh,  and  that  in  no  case  would 
the  Defendant  Achal  Bam  succeed  as  heir  to  his  deceased  wife's 
taluka.  There  remains  the  question  as  to  whether  the  Plaintiff- 
Appellant  Bhaiya  Udai  Partab  Singh  is  such  male  reversionary 
heir,  considering  that,  as  stated  in  an  early  part  of  this  judg- 
ment, according  to  ordinary  Hindu  law,  Harbhagat  Singh  was  the 
nearest  collateral  heir  male  to  Bhaiya  Pirthi  Pal  Singh  at  his 
death,  and  failing  him  labraj  Singh,  Arjan  Singh,  and  the  sons 
of  Harbhagat  Singh,  would  have  precedence  as  collateral  male 
heirs. 

"  Those  named  above  are  not  parties  to  this  litigation,  and  no 
right  that  they  might  have  as  against  Udai  Partab  Singh  would 
he  prejudiced  by  a  decree  in  his  favour  against  Achal  Bam,  who 
is  found  to  have  no  right  or  title  at  all  in  the  taluka,  and  in  one 
sense  there  is  a  community  of  interest  in  all  the  males  of  the 
JBhinga  branch,  that  the  Birwa  Mahnoun  estate  should  not  pass 
to  a  stranger  to  the  prejudice  of  their  reversionary  rights  to  suc- 
ceed the  last  male  proprietor.  In  both  these  estates  the  succes- 
sion is  to  be  regulated  by  the  rule  of  primogeniture,  and  Plaintiff, 
as  senior  heir  male  of  the  Bhinga  Bisein  family  has  succeeded 
to  and  is  in  fall  proprietary  possession  of  that  taluka.  He  may 
therefore  well  be  held  to  be  representative  of  the  reversioners  in 
his  branch,  and  anyhow  it  does  not  lie  in  the  mouth  of  Defen- 
dant, who  is  found  to  have  no  legal  warrant  for  his  possession 
of  the  Birwa  estate,  to  deny  that  the  Plaintiff  has  a  locus  standi, 
on  the  ground  that  it  may  be  that  he  may  not  afterwards  be 


54  INDIAN  APPEALS.  [L.  It. 

J.  0.        found  to  be  the  man  among  the  reversioners  whom  he  represents 

1883        who  should  succeed.    For  the  purposes  of  this  suit  I  therefore 

Aohal  Bah  farther  find  that  Bhaiya  Udai  Partab  Addiya  Dot  Singh  is  the 

UdaiPaotab  mtt^e  rav618*011*^  h®**  °f  Bhaiya  Pirthi  Pal  Singh,  after  the 
Addiya  Dat  death  of  Thakurain  Brij  Raj  Kwrvwar" 

SmoH. 

Cowie,  Q.C.,  and  Woodroffe  (J*.  E.  Howard  with  them),  for  the 
Appellant,  contended  that  the  evidence  shewed  that  there  were 
members  of  the  family  who  stood  nearer  in  degree  to  Pirthi  Pal 
Singh  than  the  Bespondent,  and  that  thus  the  Bespondent  had 
not  made  out  his  title,  assuming  the  intestacy  of  the  deceased. 
The  deceased  was  entered  in  the  second  list,  but  not  in  the  third, 
and  therefore  the  rule  of  lineal  primogeniture  did  not  prevail. 
By  the  rule  of  ordinary  devolution  upon  a  single  heir  contem- 
plated by  the  Act,  the  nearer  in  degree  will  exclude  the  more 
remote.  The  Bespondent  to  make  out  his  title  must  rely  on  the 
rule  of  lineal  primogeniture,  which  only  applies  to  talukdars  in 
the  third  list.  Beference  was  made  to  Brij  Indar  Koer  v.  Janki 
Kwnwar  (1)  as  to  the  effect  of  the  Act  in  creating  title  irrespec- 
tive of  previous  custom.  The  Hindu  rule  as  to  primogeniture  is 
distinct  from  the  English  rule.  Impartibility  does  not  destroy 
or  affect  the  Hindu  rule  as  to  inheritance :  Periasami  v.  Periar 
sami  (2)  ;  May  ne'e  Hindu  Law,  sects.  461,  462. 

Leith,  Q.C.,  and  Mayne,  contended  that  the  Bespondent  had 
been  rightly  found  to  be,  either  by  law  or  by  waiver  on  the  part 
of  those  with  prior  rights  of  inheritance,  the  person  entitled  as 
next  heir  to  Pirthi  Pal  Singh  on  the  death  of  his  daughter. 

Come,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Babnes  Peacock  : — 

This  was  a  suit  brought  by  Udai  Partab  against  Achat  Bam, 
who  was  the  husband  of  Brij  Baj  Kunwar,  deceased,  and  who 
obtained  possession  of  the  estate  in  question  upon  the  death  of 
his  wife.    The  Plaintiff  alleged  himself  to  be  the  heir  of  Pirthi 

(1)  Law  Rep.  5  Ind.  Ap.  1.  (2)  Law  Rep.  5  Ind.  Ap.  61,  72. 
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JPdl  Singh,  and  in  the  action  of  ejectment  it  was  necessary  for  him       J.  0. 
before  he  could  turn  out  the  Defendant  to  prove  that  he  had  a       1883 
better  title.    He  attempted  in  support  of  his  title  to  shew  that  aohalBam 
the  estate  was  to  descend  according  to  the  rules  of  lineal  primo-  u      * 
geniture.    If  that  rule  prevailed  he  appears  to  have  been  the  ^™5E 

heir  of  Pirthi  Pal  Singh.    A  question  was  raised  in  the  suit       

whether  Pirthi  Pal  Singh  had  made  a  will ;  but  it  is  unnecessary 
to  decide  that  question,  because,  whether  he  made  a  will  or  not, 
or  whether  his  daughter,  Brij  Raj  Kumoar,  the  wife  of  the  Defen- 
dant, took  an  absolute  estate  or  not,  is  immaterial,  if  the  Plaintiff 
fails  to  prove  that  he  has  a  better  title  than  the  Defendant  It 
is  necessary,  therefore,  for  the  Plaintiff  to  make  out  that  the 
estate  descended  according  to  the  rules  of  lineal  primogeniture 
as  distinguished  from  descent  to  a  single  heir  amongst  several  in 
equal  degree. 

The  estate  in  question  was  a  taluk  created  by  the  Government 
of  India  after  the  confiscation  of  Oudh.  Pirthi  Pal  Singh,  upon 
whom  it  was  conferred,  died  before  Act  I.  of  1869  was  passed ; 
but  the  taluk  was  one  in  respect  of  which  the  Government  of 
India  laid  down  certain  rules  as  to  the  title  of  the  talukdars 
whom  they  had  created  and  as  to  the  mode  of  succession.  The 
preamble  of  Act  I.  of  1869,  intituled  the  Oudh  Estates  Act,  is  in 
these  words : — "  Whereas  after  the  re-occupation  of  Oudh  by  the 
British  Government  in  the  year  1858,  the  proprietary  right  in 
divers  estates  in  that  province  was  under  certain  conditions  con- 
ferred by  the  British  Government  upon  certain  talukdars  and 
others :  And  whereas  doubts  may  arise  as  to  the  nature  of  the 
rights  of  the  said  talukdars  and  others  in  such  estates  and  as  to 
the  course  of  succession  thereto :  And  whereas  it  is  expedient  to 
prevent  such  doubts  and  to  regulate  such  course  and  to  provide 
for  such  other  matters  connected  therewith  as  are  hereinafter 
mentioned,  it  is  hereby  enacted  as  follows."  Among  other  enact- 
ments is  sQct  8,  which  provides  that  "  Within  six  months  after 
the  passing  of  this  Act  the  Chief  Commissioner  of  Oudh,  subject 
to  such  instructions  as  he  may  receive  from  the  Governor  General 
of  India  in  Council,  shall  cause  to  be  prepared  six  lists ;  namely, 
first,  a  list  of  all  persons  who  are  to  be  considered  talukdars  within 
the  meaning  of  this  Act."  Pirthi  Pal  Singh,  who  had  been  allowed 
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J.  C.        to  contract  for  the  revenue,  and  with  whom  a  summary  settlement 

1888        had  been  made,  was  entered  in  the  first  of  the  lists  as  a  talukdar ; 

Achal  Bam  an<^  ^e  must  therefore  be  deemed  a  talukdar  within  the  meaning 

Udai  p  °^  *^e  ^c*"    "^e  was  ftk°  en*ere^  ^  ^e  second  of  the  lists,  which 

Addiya  Dat  is  a  list  of  the  talukdars  whose  estates,  according  to  the  custom  of 

Singh. 

the  family  on  and  before  the  13th  day  of  February,  1856,  ordi- 
narily devolved  upon  a  single  heir.  Therefore  the  taluk  must  be 
considered  as  a  taluk  which  ordinarily  descended  upon  a  single 
heir ;  but  it  omits  altogether  to  state  that  that  heir  is  to  be  ascer- 
tained by  the  rules  of  lineal  primogeniture.  The  third  list  is 
"  A  list  of  the  talukdars  not  included  in  the  second  of  such  lists 
to  whom  sunnuds  or  grants  have  been  or  may  be  given  or  made 
by  the  British  Government  up  to  the  date  fixed  for  the  closing  of 
such  lists,  declaring  that  the  succession  to  the  estates  comprised 
in  such  sunnuds  or  grants  shall  thereafter  be  regulated  by  the 
rules  of  primogeniture."  Pirthi  Pal  Singh  was  not  entered  in 
that  list,  and  it  is  contended  that  because  he  was  in  the  list 
of  estates  which  ordinarily  devolved  upon  a  single  heir  it  is  to 
be  presumed  that  the  heir  was  to  be  ascertained  according  to  the 
rules  of  lineal  primogeniture.  Their  Lordships  cannot  concur  in 
that  contention.  They  are  of  opinion  that  when  a  talukdar's 
name  was  entered  in  the  second  list  and  not  in  the  third,  the 
estate,  although  it  is  to  descend  to  a  single  heir,  is  not  to  be 
considered  as  an  estate  passing  according  to  the  rules  of  lineal 
primogeniture. 

Now  the  Plaintiff  having  to  make  out  his  title,  the  District 
Judge  in  the  first  Court  found  that  the  estate  was  to  descend 
according  to  the  rules  of  primogeniture,  not  saying  lineal  primo- 
geniture. There  was  no  evidence  to  shew  that  the  estate  had 
descended  according  to  the  rules  of  lineal  primogeniture,  even  if 
such  evidence  could  have  got  rid  of  the  provisions  of  the  Act 
The  Judicial  Commissioner  also  found  that  the  estate  descended 
according  to  the  rules  of  primogeniture,  and  it  is  said  that  there 
were  two  concurrent  findings  upon  a  question  of  fact';  but  when 
their  Lordships  come  to  examine  the  reasons  and  the  grounds  of 
the  decision  of  the  Judicial  Commissioner,  they  find  that  he  was 
in  error.  He  says  that  there  was  a  sunnud  granted  to  Pirthi  Pal 
Singh,  according  to  which  the  estate  was  to  pass  according  to  the 
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rules  of  primogeniture.    He  says  : — In  the  present  case  the  con-       j.  o. 
fiscation  was  admitted  in  favour  of  Bhaiya  Pirihi  Pal  Singh,  and        1883 
the  grant  as  by  sunnud  is  to  him  and  his  heirs  male  according  to  achalRam 
the  law  of  primogeniture ;  so  that  unless  his  daughter  from  some  TJ      * 
cause  takes  a  full  proprietary  heritable  estate,  those  entitled  to  Addtya  Dat 

succeed  after  her  must  be  sought  for  amongst  the  heirs  of  Bhaiya       ' 

Pirihi  Pal  Singh"    Then  he  enters  into  the  question  whether 
the  Plaintiff  is  the  nearest  heir  according  to  the  rules  of  lineal 
primogeniture.    Both  Courts  appear  to  have  failed  with  reference 
to  the  principle  that  a  Plaintiff  seeking  to  recover  possession  of 
an  estate  against  a  person  who  is  in  possession  must  recover  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of  his 
adversary's  title.    That  is  a  principle  of  law,  and  a  very  essential 
principle  to  be  acted  upon.    The  Judicial  Commissioner,  after 
deciding  that  the  male  reversionary  heirs  of  Pirihi  Pal  Singh 
were  to  come  in,  says: — "There  remains  the  question  as  to 
whether  the  Plaintiff-Appellant,  Bhaiya  Udai  Partab  Singh,  is 
such  male  reversionary  heir,  considering  that,  as  stated  in  an 
early  part  of  this  judgment,  according  to  ordinary  Hindu  law 
Harlhagat  Singh  was  the  nearest  collateral  heir  male  to  Bhaiya 
Pirihi  Pal  Singh  at  his  death,  and  failing  him  Jdbraj  Singh, 
Arjan  Singh,  and  the  sons  of  Sarbhagat  Singh  would  have  prece- 
dence as  collateral  male  heirs.    Those  named  above  are  not 
parties  to  this  litigation,  and  no  right  that  they  might  have  as 
against  Udai  Partab  Singh  would  be  prejudiced  by  a  decree  in 
his  favour  against  Achal  Bam,  who  is  found  to  have  no  right 
or  title  at  all  in  the  taluka.     And  in  one  sense  there  is  a  com- 
munity of  interest  in  all  the  males  of  the  Bhinga  branch,  that 
the  Birwa  Mahnoun  estate  should  not  pass  to  a  stranger,  to  the 
prejudice  of  their  reversionary  Tights  to  succeed  the  last  male 
proprietor.     In  both  these  estates  the  succession  is  to  be  regu- 
lated by  the  rule  of  primogeniture ;  and  Plaintiff- Appellant,  as 
senior  heir  male  of  the  Bhinga  Bissin  family,  has  succeeded  to 
and  is  in  full  proprietary  possession  of  that  taluka.    He  may 
therefore  well  be  held  to  be  representative  of  the  reversioners  in 
his  branch,  and  anyhow  it  does  not  lie  in  the  mouth  of  Defendant- 
Respondent,  who  is  found  to  have  no  legal  warrant  for  his  posses- 
sion of  the  Birwa  estate,  to  deny  that  the  Plaintiff  has  a  locus 
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j.  c.  standi,  on  the  ground  that  it  may  be  that  he  may  not  afterwards 

1883  be  found  to  be  the  man  among  the  reversioners  whom  he  repre- 

AchalBam  sents> who  should  succeed."    In  short,  the  Judicial  Commissioner 

TT      *;  comes  to  the  conclusion  that,  inasmuch  as  the  Defendant  is  shewn 

Udai  Pabtab  ... 

Addiya  Dat  to  have  no  title  according  to  his  ruling,  therefore  he  has  no  right 

Singh 

— '  to  say  that  the  Plaintiff  is  not  entitled  to  succeed.  He  entirely 
reverses  the  rule  on  which  actions  to  recover  possession  are 
founded ;  namely,  that  he  who  seeks  to  turn  another  out  of  pos- 
session must  first  prove  that  he  has  a  better  title.  His  judgment 
is  consequently  erroneous,  and  ought  to  be  reversed. 

It  has  been  stated  that  the  judgment  obtained  by  the  Plaintiff 
has  been  executed,  and  that  the  Defendant  has  been  turned  out 
of  possession.  There  is  no  evidence  to  that  effect ;  but  if  it  is 
the  case  the  Defendant  ought  to  be  restored  to  possession,  and 
ought  not  by  reason  of  his  having  been  turned  out  under  an 
erroneous  judgment,  to  be  placed  in  the  position  of  having  to 
seek  to  recover  possession  himself  and  to  prove  his  title. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
decree  of  the  Judicial  Commissioner  be  reversed,  and  the  decree 
of  the  officiating  District  Judge  affirmed ;  that  the  Respondent 
do  pay  the  costs  in  the  lower  appellate  Court ;  and  that,  if  the 
Appellant  has  been  put  out  of  possession  under  the  decree  of  the 
lower  appellate  Court,  he  be  restored  to  possession. 

The  Respondent  must  pay  the  costs  of  this  appeal. 

Solicitor  for  Appellant :  T.  L.  Wilson. 

Solicitors  for  Respondent :  Young,  Jackson,  &  Beard. 
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NOTICE. 

THE  Publisher*  to  the  Cotnfcn.  OF  LAW  REPOKTOTG  bog  to 
attention  of  Lbo  Profession  to  the  recent  Publication  hi"  a  Supplement* 
Volume  to  the  iNDtAH  AJTEA1S. 

The  Volume  contains  the  Judgments  or  the  Privy  Council  in  Indian 
Cases  from  March  15, 1872,  to  August,  1873,  being  the  period  betw 
the  close  of  HOOJLET8  KUPOBTB  and  the  beginning  of  the  LAW  B 

The  Council  have  published  these  Cases  in   order  to 
Authorised  Series  of  Reports,  find  on  account  of  the  extreme  imy   i 
.iie  Cases  rendering  their  omission  from  such  series  Incoi 

The  Volume  may  be  had  of  Messrs.  Wm.  Clowe«  and  Sous,  1 
the  Publiahera  to  the  Council,  27,  Fleet  Street,  London,  B.0 
I    price   of  £1    U,  or   including   Postage  to  Inili 
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[PRIVY  COUNCIL.] 

GOOROO  DAS  PYNE .    Defendant;      J. a* 

AND  1884 

BAM  NARAIN  SAHOO  and  Another     .     .     Plaintiffs.    Feb.  20, 21. 

ON  APPEAL  PROM  THE  HIGH  COURT  IN  BENGAL. 

Execution — Suit  to  realize  Decree  from  the  Proper  fy  0/ a  Stranger  thereto — Right 
to  follow  Sale  Proceeds  0/  Plaintiff's  Goods — Limitation — Act  IX.  of  1871  f 
ached.  ••'.,  arts.  48,  60, 118. 

The  Plaintiffs  having  recovered  a  money  decree  against  MJs  widow  for 
the  wrongful  conversion  of  their  timber  by  M.9  attached  in  execution  the 
property  of  the  Defendant  M.'s  brother,  and  upon  such  attachment  being 
disallowed  sued  to  establish  their  right  to  execution  against  the  attached 
property  upon  the  ground  that  the  Defendant  had  benefited  by  the  timber 
taken  by  M.  and  after  M.'s  death  had  sold  the  same  and  appropriated  the 
money : — 

Held,  that  the  Plaintiffs  had  a  right  to  follow  the  proceeds  of  the  timber, 
and  that  the  Defendant  having  received  the  money  and  not  having  paid  it 
over  to  M.ys  widow,  they  had  a  right  to  recover  the  amount  from  him : 

Held,  with  regard  to  limitation,  that  under  Act  IX.  of  1871,  art.  118,  the 
Plaintiffs  had  a  right  at  any  time  within  six  years  from  the  time  when  the 
Defendant  received  the  money,  to  hold  him  responsible  to  them  for  the 
amount. 

APPEAL  from  a  decree  of  the  High  Court  (July  4,  1878) 
reversing  that  of  the  Subordinate  Judge  of  Midnapore  (Sept.  12, 
1876). 

The  Respondents  on  the  29th  of  January,  1876,  sued  the 
Appellant,  together  with  one  Moti  Dasi,  the  widow  of  his  brother 
Modhoosoodim  Pyne,  to  have  satisfaction  of  a  decree  whicl}  the 
Respondents  had  obtained  against  Moti  Dasi  and  one  Udoy  Chand 
Pyne  by  sale,  in  execution  of  that  decree,  of  various  scheduled 
properties  standing  in  the  name  of  the  Appellant,  who  was  not  a 
party  to  that  decree.  The  grounds  on  which  the  Respondents 
sought  to  make  those  properties  responsible  for  that  decree  were, 
that  the  Appellant  lived  "ijmali  and  in  joint  mess"  with  his 

*  Present: — Sir  Barnes  Pbacock,  Sir  Robert  P.  Collier,  Sir  Richard 
Couch,  and  Sir  Arthur  Hobhouse. 
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J.  C.        brother  while  alive,  and  had  after  his  death  sold  the  timbers,  the 

1884        conversion  of  which  had  formed  the  subject-matter  of  that  suit, 

Gooboo      and  appropriated  the  proceeds  of  that  sale ;  that  the  Appellant 

Das^Ptne    therefore,  though  not  a  party  to  the  decree,  was  answerable  for  his 

Ram  Nabain  brother's  acts ;  and  that  as  the  properties  sought  to  be  sold  in 

—        execution  were  as  to  some  the  joint  properties  of  the  Appellant 

and  his  brother  in  his  lifetime,  and  after  his  death  of  his  widow, 

and  as  to  others  had  been  purchased  with  the  proceeds  of  the  sale 

of  the  timbers,  the  Respondents  were  entitled  to  have  them  sold 

in  execution  of  that  decree. 

The  first  Court  gave  the  Respondents  a  decree,  declaring  their 
right  to  sell  a  moiety  of  certain  of  the  scheduled  properties,  but 
not  of  the  rest. 

The  ground  for  directing  that  moiety  so  to  be  sold  was,  that  in 
the  opinion  of  the  Subordinate  Judge  those  properties  were  either 
ancestral  or  acquired  after  the  reunion  of  the  separated  brothers, 
and  that  therefore  the  moiety  which  belonged  to  Modhooaoodun 
Pyne  or  his  widow  was  liable  to  be  sold  in  execution  of  the 
decree,  which  could  not  be  executed  against  the  moiety  which 
belonged  to  the  Appellant,  as  he  was  no  party  to  that  decree. 

And  the  ground  on  which  the  Subordinate  Judge  exempted 
from  sale  in  execution  certain  of  the  Appellant's  properties  was 
that  those  properties  had  been  self-acquired  by  him  while  sepa- 
rated in  dbtate  from  his  brother,  and  could  not  therefore  be  made 
liable  for  the  decree  in  question. 

On  appeal  and  cross-appeal  to  the  High  Court,  the  Judges  of 
the  Divisional  Bench  differed  from  the  Subordinate  Judge,  in 
that  they  held  that  there  was  no  sufficient  evidence  of  reunion  in 
estate  so  as  to  make  the  properties  now  in  suit  joint  acquisitions, 
and  that  therefore  neither  the  Appellant,  who  was  not  a  party  to 
the  decree  against  his  brother,  nor  his  separate  and  self-acquired 
properties,  could  be  made  liable  for  that  decree,  and  they  con- 
sequently set  aside  the  decree  of  the  lower  Court  But  as  the 
Judges  of  the  High  Court  concurred  with  the  lower  Court  that 
the  Appellant  had  failed  to  prove  that  he  had  paid  over  to  Moti 
Dari  the  proceeds  of  the  sale  of  the  logs,  they  substituted  for 
the  decree  of  the  lower  Court  a  decree  that  the  Appellant  was 
jointly  liable  with  Moti  Dan  to  pay  the  Plaintiffs  Rs.22,000, 
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being  the  proceeds  of  the  logs,  and  that  all  his  properties,       J.O. 

inclnding  those  mentioned  in  the  schedule  to  the  plaint,  as       1884 

well  as  all  Moti  Barfs,  were  liable  to  be  sold  in  satisfaction  of  qooboo 

that  debt  Dis  Pnn 

V, 

BamNarain 

The  facts  of  the  case  are  stated  in  the  judgment  of  their      Saho°- 
Lordships. 

Boyne,  for  the  Appellant,  contended  that  the  judgment  of  the 
High  Court  was  wrong.  The  relief  decreed  by  it  was  not  sought 
by  the  plaint  and  was  inconsistent  with  the  Plaintiffs'  case.  If 
that  case  had  been  that  the  sale  proceeds  of  the  timber  con- 
stituted a  debt  due  from  the  Appellant  to  Moti  Basi,  the  right 
course  would  have  been  to  attach  that  debt  in  the  hands  of  the 
Appellant  under  sect.  236  of  Act  VIII.  of  1859.  The  prescribed 
procedure  should  be  strictly  followed,  and  this  suit  does  not  lie : 
Mirza  Mahomed  Aga  AH  Khan  Bahadoor  v.  Widow  of  Balma- 
iund  (1).  Further  the  claim  of  the  Plaintiffs,  treating  it  as  one  to 
recover  a  debt  from  the  Appellant,  is  barred  by  limitation.  The 
money,  i.e.  the  sale  proceeds,  were  received  in  May,  1870.  The  case 
comes  under  art.  48  or  art.  60  of  Act  IX.  of  1871  sched.  ii. 
There  was  either  a  dishonest  conversion  of  the  timber  within 
the  former  article,  or  a  receipt  of  money  to  Moti  Bad's  use 
within  the  latter.  % 

The  Respondents  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock  : — 

Their  Lordships  are  of  opinion  that  the  judgment  of  the  High 
Court  ought  to  be  affirmed. 

It  appears  that,  as  far  back  as  March,  1865,  Modhoosoodwi,  who 
was  the  brother  of  the  present  Appellant,  had  taken  some  1260 
logs  of  timber  which  belonged  to  the  Plaintiffs,  and  converted 
them  to  his  own  use.  Soon  after  that  a  suit,  No.  10  of  1865, 
was  brought  by  the  Plaintiffs  against  Modhoosoodun  and  another 
for  the  conversion  of  the  timber,  and  a  decree  was  obtained  on 

(1)  Law  Rep.  3  Ind.  Ap.  241. 

G  2 
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J.  C.        the  30th  of  March,  1868,  for  the  sum  of  25,200  rupees,  in  favour 

1884     '  of  the  Plaintiffs.    That  decision  was  appealed  from  to  the  High 

Gooboo      Court,  which  in  January,  1869,  reversed  the  decree.    An  appeal 

Dab  Pynb    was  preferred  to  Her  Majesty  in  Council,  and  on  the  12th  of 

Ram  Nabain  December,  1873,  the  decision  of  the  High  Court  was  reversed, 

Sahoo 

*      and  the  decree  of  the  first  Court  established,  namely,  that  the 

Plaintiffs  were  to  recover  a  sum  of  Rs.25,200  from  Modhoo- 
soodun  and  the  other  Defendant.  In  the  meanwhile  Modhoosoodun 
had  died,  and  the  decree  in  the  Privy  Council  was  against  his 
widow,  as  his  representative,  that  the  Bs.25,200  should  be  re- 
covered from  her.  Subsequently  an  application  was  made  to  the 
District  Court  of  Midnapore  to  execute  the  decree,  and  certain 
property  was  attached  which  the  present  Appellant  claimed  as 
his  separate  property.  Only  a  very  sm&U  portion  of  it  was  held 
liable  to  the  decree,  and  the  rest  was  ordered  to  be  given  up. 
Upon  that  the  present  suit  was  instituted  for  the  purpose  of 
trying  whether  the  Plaintiffs  had  not  a  right  to  execute  their 
decree  against  the  property  mentioned  in  the  attachment,  and 
which  had  been  ordered  to  be  given  up.  The  Plaintiffs,  how- 
ever, did  not  rely  merely  on  the  feet  that  they  had  obtained  the 
decree,  and  that  the  property  was  liable  to  be  seized ;  but  they 
made  a  further  allegation,  and  stated  that  "  Oooroo  Das  Pyne" 
the  present  Appellant,  and  the  Defendant  in  the  suit,  "  was  bene* 
fited  by  the  aforesaid  timber  taken  by  the  kurta  Modhoosoodun, 
and,  after  the  death  of  Modhoosoodun,  himself  sold  the  aforesaid 
timbers,  and  appropriated  the  moneys  obtained  by  the  sale  of 
the  aforesaid  timbers,  and  regularly  conducted  the  aforesaid  case. 
Both  the  brothers  are,  for  the  reasons  mentioned  above,  answer- 
able under  the  decree  we  have  obtained  in  the  aforesaid  case  for 
the  afore-mentioned  acts,  although  the  name  of  Modhoosoodun 
alone  was  mentioned  in  that  decree ;  and  therefore  we  are  fully 
entitled  to  realise  the  whole  amount  by  the  sale  of  the  properties 
of  both  the  brothers."  Strictly  speaking,  the  claim  was  to 
realise  the  decree  from  the  property  of  the  Defendant.  The 
first  Court  held  that  a  portion  of  the  property  which  was  claimed 
by  the  Defendant  was  liable  to  the  execution,  but  that  a  great 
portion  of  it  was  not.  Upon  that  an  appeal  was  preferred  by 
the  Plaintiffs  to  the  High  Court,  and  notice  of  objections  was 
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given  by  the  Defendant.    The  High  Court  held  that  notwith-       J.  a 
standing  the  sale  of  the  timber  by  the  Defendant,  and  his  receipt       1884 
of  the  assets  which  were  derived  from  the  sale,  he  was  not  liable     gooeoo 
to  have  his  property  attached  and  sold  under  the  execution    Das  Ptnb 
against  his  brother ;  but  they  went  on,  and  said : — "  But  although  Bam  Naraik 

the  Plaintiffs  have  been  ill-advised  in  bringing  their  suit  in  the       

particular  form  adopted  by  them,  and  though  we  are  unable  to 
give  them  the  particular  form  of  relief  desired,  we  think  that  on 
the  facts  proved  we  ought  if  we  can,  and  that  we  are  able  to 
grant  them  such  relief  as  they  would  have  been  entitled  to  obtain 
on  a  properly  drawn  plaint."  It  is  quite  clear  that  in  this  case 
the  Plaintiffs  did  rely  in  their  plaint  upon  the  fact  that  the 
Defendant  had  sold  the  timber,  and  had  received  the  proceeds. 

That  the  Defendant  understood  the  plaint  as  intending  to 
make  him  liable  is  clear,  for  in  his  answer  he  says: — "After* 
wards  the  case  of  the  Plaintiffs  was  dismissed  by  the  Honourable 
High  Court ;  and  an  order  being  passed  to  release  the  timbers 
from  attachment,  I,  according  to  the  permission  of  Moti  Da»i" — 
that  is,  the  widow  of  Modhoosoodun, — "  sold  the  timbers  and  paid 
her  the  moneys  that  were  realized  by  the  sale  of  the  timbers,  and 
took  a  receipt,  and  she  repaid  me  the  moneys  I  had  expended. 
But  the  Plaintiffs,  notwithstanding  these  facts,  are  unjustly 
placing  upon  me  the  liability  by  falsely  alleging  that  I,  as  a 
sharer,  conducted  the  aforesaid  suit,  and  that  I  myself  took  the 
moneys  realized  by  the  sale  of  the  timbers."  He  knew  that  the 
Plaintiffs  intended  to  make  him  liable  because  he  had  taken  the 
moneys  realized  by  the  sale  of  the  timbers.  It  is  found  by  the 
first  Court  that  "  The  payment  of  money  to  Moti  Dasi  being  dis- 
proved, it  must  be  presumed  to  be  in  the  hands  of  the  Defendant, 
who  is  the  active  male  member  of  the  house."  Therefore,  accord- 
ing to  that  finding,  the  money  which  was  the  proceeds  of  the  sale 
of  the  timber  was  in  the  Defendant's  hands,  and  the  Plaintiff  by 
his  plaint  shewed  that  he  intended  to  make  the  Defendant  respon- 
sible because  he  had  got  the  assets  which  were  produced  from  the 
sale  of  the  timber. 

Then  the  judgment  of  the  High  Court  proceeds  thus : — "  It  is 
quite  clear  that,  Modhoosoodun  having  misappropriated  the  Plain* 
tiffs'  timber,  the  value  of  the  same  came  into  the  hands  of  Oooroo 
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J.  C.        Das  his  brother,  whence  it  ought  to  have  passed  into  the  hands  of 

1884        Moti  Dasi,  and  from  her  the  Plaintiffs  might  have  obtained  it  in 

Gooroo      execution  of  their  decree.    We  find  on  the  facts  that  Oooroo  Das 

Dab  Py*e    ^  retained  the  Rs.22,000  received  by  the  sale  of  the  timber ; 

Bam  Nabaw  and  this  money  is  the  Plaintiffs'  property.    If  a  portion  of  it  has 

*      been  invested  in  the  lands  which  Plaintiffs  seek  to  sell,  then  such 

lands  belong  to  them  in  equity.  Whether  Oooroo  Das  has  appro- 
priated the  money  without  the  consent  of  Moti  Dasi,  or  whether 
he  has  done  so  in  collusion  with  her  with  the  object  of  defeating 
the  Plaintiffs'  attempt  to  execute  their  hardwon  decree,  the  Court 
ought  to  compel  him  to  disgorge  the  amount.  We  therefore  set 
aside  the  decree  of  the  Lower  Court,  and  in  lieu  of  it  we  make  a 
decree  with  costs  in  favour  of  the  Plaintiffs  against  the  Defen- 
dants jointly  and  severally  for  the  sum  of  Rs.22,000,  which  Plain- 
tiffs will  be  entitled  to  realize  in  execution."  They  therefore 
give  against  the  two  Defendants,  the  present  Appellant  and  the 
widow,  a  decree  for  the  Rs.22,000,  which  was  the  amount  which 
the  Defendant  had  received,  and  which  they  find  that  he  held 
from  the  proceeds  of  the  timber  of  the  Plaintiffs. 

Their  Lordships  think  that  the  Plaintiffs  had  a  right  to  follow 
the  proceeds  of  their  timber,  and,  the  Defendant  having  received 
the  money,  and  not  having  paid  it  over  to  Moti  Dasiy  they  have  a 
right  to  recover  the  amount  from  him. 

Mr.  Doyne  has  contended,  and  certainly  there  was  a  good  deal 
of  weight  in  his  argument,  that  a  suit  to  recover  the  amount  would 
have  been  barred  by  limitation.  He  said  that  the  timber  was 
sold  as  far  back  as  the  year  1870,  that  this  suit  was  brought  in 
1876,  and  that  consequently  nearly  six  years  had  expired.  He 
contended  that  if  the  Defendant  was  liable  to  the  Plaintiffs,  he 
was  liable  only  for  money  had  and  received  to  the  Plaintiffs'  use. 
He  relied  upon  article  48  of  the  second  schedule  of  Act  IX.  of 
1871,  and  also  upon  article  60.  Article  48  is,  "  For  moveable 
property  acquired  by  theft,  extortion,  cheating,  or  dishonest  mis- 
appropriation or  conversion."  Their  Lordships  think  that  the 
case  does  not  come  under  that  article.  There  was  no  dishonest 
misappropriation  or  conversion.  The  Defendant  sold  the  timber 
on  account  of  his  brother ;  he  held  the  proceeds  on  account  of 
the  widow ;  and  there  was  no  dishonest  misappropriation,  although 
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the  Plaintiffs  had  a  right,  finding  the  money  in  his  hands,  to  J.  C. 

attach  it  and  make  him  responsible  to  them.  1884 

Article  No.  60  is,  "  For  money  payable  by  the  Defendant  to  the  gooboo 

Plaintiff;  for  money  received  by  the  Defendant  for  the  Plaintiff's  Dab ^yhe 


Mr.  Doyne  contended  that  in  this  case  the  money  was  BamNabaix 

*w  Baboo. 

received  for  the  Plaintiffs'  use  when  the  Defendant  sold  the       — 


timber  in  May,  1870 ;  but  that  appears  to  their  Lordships  not 
to  be  the  case.  When  he  sold  the  timber  he  was  selling  it  as  the 
agent  of  Moti  Dasi,  and  he  received  the  money  for  her.  The  snit 
is  to  enforce  an  equitable  claim  on  the  part  of  the  Plaintiffs  to 
follow  the  proceeds  of  their  timber,  and,  finding  them  in  the 
hands  of  the  Defendant,  to  make  hiin  responsible  for  the  amount. 
That  does  not  fall  either  within  articles  No.  60  or  No.  48 ;  but 
comes  within  article  118  as  "  a  suit  for  which  no  period  of  limi- 
tation is  provided  elsewhere  in  this  schedule/'  and  for  suits  of 
that  nature  a  period  of  six  years  is  the  limitation.  Their  Lord- 
ships think  that  the  Plaintiffs  had  a  right  at  any  time  within  six 
years  from  the  time  when  the  Defendant  received  the  money  to 
hold  him  responsible  to  them  for  the  amount  as  long  as  it 
remained  in  his  hands :  they  might  have  given  him  notice  not 
to  pay  it  over,  and  held  him  responsible  in  equity  if  he  had 
done  so. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  the  decision  of  the  High  Court  be  affirmed  and  this  appeal 
dismissed.  As  no  appearance  has  been  entered  for  the  Bespon- 
dent,  there  will  be  no  costs  of  this  appeaL 

Their  Lordships  think  it  right  to  add  a  declaration  that  any 
money  which  may  be  recovered  under  this  decree  shall  be  treated 
in  part  satisfaction  of  the  former  decree  against  Modhoosoodivn  or 
his  widow,  in  the  same  way  as  if  it  had  been  levied  under  that 
decree,  and  vice  versa. 

Solicitors  for  Appellant :  Lambert,  Petch,  &  Shakespear. 
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J.  a*       JUGOL  KISHORE Plaintiff  ; 

1884 


AND 

March  12,  is  MAHARAJAH  JOTINDRO  MOHUN  TAGORE 

amd  Others        


Defendants. 


ON  APPEAL  from  the  high  court  in  bengal. 

CONSOLIDATED  APPEALS. 

Hindu  Widow— Bight,  Title,  and  Interest  of  Widow— Salt  of  Widow's  Estate 

as  representing  Iter  Husband. 

By  Hindu  law  the  husband's  estate  vests  in  his  widow  absolutely  for 
some  purposes,  though  in  other  respects  for  a  qualified  interest. 

When  a  Hindu  widow's  right,  title,  and  interest  is  sold  in  execution  of  a 
decree,  the  Court  is  at  liberty  to  look  to  the  judgment  to  ascertain  what 
was  sold  thereunder. 

Where  it  appeared  from  the  judgment  that  the  decree  against  the  widow 
was  in  respect  of  the  husband's  estate,  and  bound  the  reversionary  heir, 
held,  that  the  purchaser  of  her  right  and  interest  in  execution  took  the 
estate  absolutely. 

CONSOLIDATED  appeals  from  a  judgment  of  the  High 
Court  (April  29,  1881),  and  from  decrees  based  thereon,  whereby 
the  suits  of  the  Appellant  were  dismissed  with  costs,  reversing 
decisions  of  the  Subordinate  Judge  of  Nuddea  (September  12, 
1879). 

This  consolidated  appeal  arises  out  of  the  decisions  in  two 
original  suits,  63  and  64  of  1878,  which  were  preferred  in  respect 
of  the  Plaintiff's  alleged  interest  in  two  pieces  of  property.  The 
right  claimed  was  a  share  in  each  of  those  properties,  which 
originally  belonged  to  one  Norendro  Chunder  Boy,  and  which 
share  on  his  death  passed  to  his  widow,  Sharodamoyi.  It  was 
admitted  that  in  1866  all  Sharodamoyfs  interest  in  this  property 
was  sold  in  execution  of  a  decree  against  her  by  one  Umamoyi, 
and  purchased  by  the  latter,  and  that  the  Respondents  were  the 
assignees  in  possession  of  all  the  rights  so  obtained  by  Uma- 
moyi.     Sharodamoyi  died  in  1869,  and  it  was  alleged  by  the 

*  Present : — Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  P.  Col- 
lier, Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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Plaintiff  that  on  her  death  all  Norendro  Chunder's  interest  in  the  J«  C. 

property  passed  to  his  brother  and  heir,  Behari  Latt.    In  1870  1884 

Behari  Loll  8  interest  in  the  property  was  sold  in  execution,  and  Jugol 

was  purchased  by  one  Ramdhun  Chetlangia,  who  assigned  it  in  vonE 

1878  to  the  Plaintiff.    Neither  Behari  Loll,  Ramdhun,  nor  the  ^habajah 

'  JOTINDBO 

Plaintiff  ever  had  possession  of  the  land  now  in  dispute.  Mohun 

Tagobc 

The  first  Court  held  that,  under  the  execution  in  1866,  Umar       

moyi  only  purchased  the  life  interest  of  Sharodamoyi,  and  that 
the  Respondents  had  no  title  as  against  the  Appellant  who  pur- 
chased the  interest  of  Behari  Loll,  the  heir  in  reversion.  The 
High  Court  held  that  under  the  execution  sale  in  1866,  the  entire 
interest  in  Norendro  Chwrtder's  share  passed  to  Umamoyi,  and 
Tested  in  the  Respondents. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

The  judgment  of  the  High  Court  (Garth,  C.J.,  and  McDonell,  J.) 
was  as  follows : — 

"The  main  question  in  the  case  is  whether,  under  the  sale  of 
the  right,  title,  and  interest  of  Sharodamoyi  in  her  share  of  the 
family  property,  the  whole  inheritance  in  that  share  passed  to 
the  purchaser,  or  only  his  widow's  interest,  subject  to  the  right 
of  the  reversionary  heir  to  succeed  to  the  property  at  her  death. 

"  It  is  contended  on  the  part  of  the  plaintiff  that  whatever  the 
original  object  of  Umamoyfs  suit  may  have  been,  the  decree 
which  she  eventually  sought  to  enforce  by  execution  as  against 
Sharodamoyfs  share  of  the  property  was  a  mere  money  decree  of 
a  personal  nature  for  mesne  profits  and  costs,  and  that  conse- 
quently the  sale  under  that  decree  could  only  pass  Sharodamoyi  3 
interest,  and  could  not  affect  Behari  $  rights,  as  the  reversionary 
heir  after  Sharodamoyi? 8  death. 

"  On  the  other  hand,  it  is  contended  by  the  defendants  that 
the  express  object  of  Umamoyts  suit  was  to  recover  from  all  the 
defendants  in  the  suit,  and  amongst  them,  from  Sharodamoyi,  the 
whole  of  Umamoyi' 8  share  in  the  ancestral  property.  It  was  not 
brought  to  Tecover  from  Sharodamoyi  merely  her  own  life  interest, 
but  the  entire  estate,  in  the  share  which  had  been  held  by  her 
husband  Norendro  under  the  hibanamah,  and  that  the  decree 
which  was  made  against  Sfiarodamoyi  for  the  recovery  of  that 
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J. a  share,  included  not  only  Sharodamoyis  life  interest,  but  the 

1884  interest  which  Behari  would  have  taken  as  reversioner  if  Umamoyi 

Jugol  h&d  failed  in  her  suit 

Kishobb  «  j^  8omewnat  nice  question  is  thus  raised  for  our  determination, 

Mahabajah  and  several  authorities  have  been  cited  on  either  side. 

Jotindbo 

Monro  "  One  point,  which  has  been  strongly  urged  upon  us  on  behalf 
of  the  plaintiff,  is  this,  that  whatever  might  have  been  the 


of  the  decree  obtained  against  Skarodamoyi  and  the  other  defen- 
dants, as  in  execution  of  that  decree,  her  right,  title,  and  interest 
enly  was  sold  in  the  property  in  question,  the  sale  would  only 
pass  her  life  interest,  and  would  not  affect  the  interest  of  Behari 

after  her  death. 

"  We  think,  however,  that  this  proposition  is  opposed  both  to 
principle  and  authority.  It  has  been  held  over  and  over  again, 
not  only  in  this  Court,  but  by  the  Privy  Council,  that  the  words 
4 right,  title,  and  interest'  of  the  execution  debtor  must  not  be 
construed  strictly,  but  with  reference  to  the  circumstances  under 
which  the  suit  is  brought,  and  the  true  meaning  of  the  decree 
under  which  the  sale  takes  place,  and  this  was  the  more  necessary 
in  the  case  of  sales  which  took  place  under  the  old  Civil  Procedure 
Code,  because  by  sect.  249  of  that  Code  the  proclamation  in  every 
case  was  for  the  sale  only  of  the  interest  of  the  execution  debtor, 
and,  as  a  matter  of  form  and  of  practice,  all  sales  under  that  Act 
were  of  the  right,  title,  and  interest  of  the  execution  debtor.  It 
is  therefore  the  duty  of  the  Court  in  each  case  to  ascertain  care- 
fully what  was  intended  to  be  sold. 

"  Perhaps  the  most  remarkable  instance  of  the  application  of 
this  rule  occurs  in  the  case  of  hhan  Chunder  Mitter  v.  Buksh  AU 
Soudagwr  (1),  which  has  been  more  than  once  cited  with  appro- 
bation by  the  Privy  Council.  In  that  case  a  widow  had  been 
sued  upon  a  bond  given  by  her  husband,  and  it  appeared  upon 
the  proceedings  that  the  suit  was  really  brought  against  her,  not 
in  her  own  right,  but  as  the  guardian  of  her  infant  son,  who  was 
his  father's  heir.  A  decree  was  obtained  against  her  in  the  suit, 
and  under  that  decree  her  right,  title,  and  interest  in  the  property 
in  question  was  sold  to  a  purchaser.  Now,  here  the  widow  had  in 
fact  no  right,  title,  or  interest  in  the  property  in  question.    That 

(1)  Marsh.  Rep.  6U. 


Tagorb. 
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property  belonged  wholly  to  her  son,  and  yet  it  was  held  that  J.  0. 
under  the  sale  of  her  right,  title,  and  interest  the  property  which  1884 
belonged  to  her  son  passed  to  the  purchaser.  Jugol 

"  Again,  as  an  authority  to  the  same  effect,  we  may  refer  to     Kishobb 
the  case  of  The  General  Manager  of  the  Raj  Durbhomga  v.  Maha-  Mahabajah 
rajah  Ramaput  Singh  (1).    There  a  suit  had  been  brought  by      Mohun 
A.  against  B.  for  arrears  of  rent,  and  B.  having  died  pending 
the  suit,  a  decree  was  obtained  by  A.  against  B.'s  widow.    In 
execution  under  this  decree  the  right,  title,  and  interest  of  B.'s 
widow  in  certain  property  which  had  belonged  to  her  husband 
was  sold.    In  point  of  fact,  the  widow  had  no  interest  in  that 
property,  because  it  belonged  to  her  husband's  son  and  heir;  but 
the  Privy  Council  held,  reversing  the  decree  of  the  High  Court, 
that  under  that  sale  the  property  which  was  then  vested  in  the 
son  passed  to  the  purchaser. 

"  Again,  as  an  illustration  of  how  the  words  '  right,  title,  and 
interest '  may  have  a  different  meaning  according  to  the  nature 
of  the  suit  and  of  the  decree  under  which  the  sale  takes  plaoe, 
we  may  refer  to  the  case  of  Bisto  Beharee  Sahoy  v.  Lalla  Byjnath 
Pershad  and  Others  (2).  There  a  suit  had  been  brought,  and  a 
decree  obtained  against  a  widow  for  a  debt,  and  in  execution -of 
that  decree,  her  right,  title,  and  interest  in  certain  property  which 
she  had  inherited  from  her  husband  had  been  sold.  The  rever- 
sioner then  brought  a  suit  to  dispute  the  validity  of  the  sale  as 
affecting  his  interests,  and  it  was  held  that  the  right  of  the 
reversioner  to  the  property  after  the  widow's  death  depended 
upon  whether  the  debt  had  or  had  not  been  incurred  by  the 
widow  for  any  necessity  contemplated  by  Hindoo  law. 

"The  learned  Judges  say,  If  such  necessity  had  been  estab- 
lished, her  right  and  interest  would  have  included  the  entire 
estate,  which  would  have  passed  under  the  decree  to  the  purchaser 
in  execution,  whilst  if  she  had  sold  without  such  necessity,  then 
all  that  would  have  passed  under  the  sale  would  have  been  her 
life  interest,  thereby  clearly  indicating  that  under  the  sale  of  her 
right,  title,  and  interest,  a  different  estate  would  have  passed  to 
the  purchaser  according  to  whether  her  debt  had  been  incurred 
with  or  without  legal  necessity. 

(1)  14  Moore's  Ind.  Ap.  605.  (2)  16  Suth.  W.  R.  50. 


Taoobb. 
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J.  G.  u  We  think,  therefore,  that  we  must  look  to  the  nature  of  the 

1884  fluit  and  of  the  decree  against  Sharodamoyi  to  see  whether,  under 

j^L  the  sale  of  her  right,  title,  and  interest  in  the  property  in  question, 

Kishorb  her  own  iife  interest  only,  or  the  whole  inheritance  passed  to  the 

Maharajah    purchaser. 

Mohtjn  "  And  this,  we  think,  must  depend  upon  whether  the  suit  was 

brought  against  her  upon  a  cause  of  action  personal  to  herself,  or 
one  which  affected  the  whole  inheritance  of  the  property  in  suit. 
This  is  the  principle,  as  we  understand,  upon  which  the  case  of 
Baijun  Doobey  v.  Brij  Bhookun  LaM  Awusti  (1),  was  decided. 
The  test  applied  in  that  case  was  whether  the  decree  for  main- 
tenance was  a  personal  one  against  the  widow,  or  whether  it 
affected  the  estate  of  the  reversioner,  and  as  the  Privy  Council 
considered  that  the  decree  was  a  personal  one  against  the  widow, 
it  was  held  that  under  the  sale  of  her  right,  title,  and  interest  in 
the  property  sold,  her  own  life  interest  only  passed  to  the 
purchaser. 

"  Now,  applying  the  same  test  in  this  case,  we  think  it  clear 
that  Umamoyis  suit  was  not  against  Sharodamoyi  personally. 
Her  object  was  to  recover  back  from  Sharodamoyi  and  the  other 
defendants  in  the  suit  her  father's  inheritance  in  the  ancestral 
property  of  which  she  had  been  dispossessed  by  the  other  members 
of  the  family  under  colour  of  the  alleged  hibanamah. 

"  The  suit  was  defended  in  the  interest  of  Behari9  the  rever- 
sioner, as  well  as  of  Sharodamoyi  herself.  It  was  defended  suc- 
cessfully in  the  Court  of  first  instance,  and  there  is  no  reason  to 
suppose  that  the  defendants  did  not  all  honestly  believe  that  the 
hibanamah  was  a  genuine  instrument. 

"  The  reversioner  Behari  was  just  as  much  interested  as  Sharo- 
damoyi in  the  result  of  the  suit.  It  was  defended  for  his  benefit 
as  well  as  hers,  and  the  costs  which  were  decreed  against  her 
were  the  costs  incurred  by  the  plaintiff,  not  in  prosecuting  the 
claim  against  her  personally,  but  also  against  the  reversioner, 
whose  right  she  was  bound  to  defend,  and  did  defend,  in  resisting 
Umamoyis  claim  to  the  inheritance." 

Doyne,  and  Woodroffe,  for  the  Appellant,  contended  that  the 

(1)  Law  Rep.  2  lnd.  Ap.  275. 
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decree,  in  execution  of  which  the  sale  of  1866  took  place,  pur-  J.  G. 

ported  to  proceed  upon  a  cause  of  action  accruing  after  Norendro  1884 

Chunders  death,  and  against  his  widow  Sharodamoyi  personally.  Jugol 

If  the  Bespondent  were  entitled  to  go  behind  that  decree,  it  was  Kmhobb 

contended  that  no  legal  necessity  had  been  shewn  to  have  existed  Mahabajah 

for  the  transaction  so  as  to  bind  the  reversionary  neir.  Mohun 


Tagorb. 


Cowie,  Q.C.,  and  Mayne,  for  the  Respondents,  were  not  called 
upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Barnes  Peacock: — 

Their  Lordships  are  of  opinion  that  the  decision  of  the  High 
Court  is  correct,  and  that  it  ought  to  be  affirmed. 

The  suits  out  of  which  these  appeals  arise  relate  to  the  share 
in  certain  joint  family  property  which  belonged  to  Norendro 
Chandra,  deceased. 

The  Defendants  claim  through  a  sale  in  execution  of  a  decree 
against  Sharodamoyi,  the  widow  of  Norendro,  who  had  succeeded 
to  his  share. 

The  Plaintiff  claims  under  a  purchaser  at  a  sale  after  the 
death  of  Sharodamoyi  of  the  alleged  interest  of  Behari  Loll,  as 
reversionary  heir  of  Norendro  in  the  said  share,  in  execution  of 
a  decree  against  Behari  LdU» 

The  main  question  in  the  case  is,  as  stated  by  the  Chief  Justice 
in  delivering  the  judgment  of  the  High  Court,  "  whether  under 
the  sale  of  the  right,  title,  and  interest  of  Sharodamoyi  in  her 
share  of  the  family  property,  the  whole  inheritance  in  that  share 
passed  to  the  purchaser,  or  only  the  widow's  interest  subject  to 
the  right  of  the  reversionary  heir  to  succeed  to  the  property  at 
her  death."  If  the  whole  inheritance  passed  under  the  sale  in 
execution  of  the  decree  against  Sharodamoyi,  then  the  Plaintiff 
is  not  entitled  to  succeed.  If,  on  the  other  hand,  the  only  interest 
that  was  sold  under  that  decree  was  the  qualified  interest,  which 
is  usually  called  the  widow's  estate,  then  the  reversionary  heir 
was  not  bound  by  it,  and  the  claimants  under  the  purchase  at 
the  sale  in  execution  of  the  decree  against  him  are  entitled  to 
succeed. 
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j.  c.  The  suit  in  which  the  decree  against  the  widow  Sharodamoyi 

1884        was  obtained  was  brought  by  Umamoyi,  who  was  the  daughter 
j^L       of  Bhoirvb  Chandra.     She  brought  a  suit  against  the  other 
Kmhorb     members  of  the  joint  family  to  recover  the  share  of  the  property 
Maharajah  which  belonged  to  her  father,  who  in  his  lifetime  was  a  member 
Mohun      of  the  joint  family.    Bhoirvb  having  died  without  parting  with 
Taoobb.     j^  i^rag^  Umamoyi,  as  his  daughter,  became  entitled  to  his 
share  of  the  property ;   but  some  of  the  members  of  the  joint 
family  set  up  that  Bhoirvb,  before  his  death,  had  executed   a 
hibanamah  by  which  he  conveyed  his  share  to  them.      Sharoda* 
moyi  and  the  other  members  of  the  joint  family,  including  Behari 
Lall9  were  made  co-defendants.    The  record  is  very  defective  in 
many  respects.    It  includes  a  number  of  valuations  and  other 
documents  which  are  wholly  unnecessary  for  the  purposes  of  this 
case,  and  it  omits  many  documents  which  were  very  important  to 
be  looked  at    Sharodamoyi,  though  made  a  party  to  the  suit,  did 
not  appear.    Other  members  of  the  family  appeared,  and  set  up 
as  a  defence  to  the  suit  that  Bhoirvb  Chandra  had  conveyed  his 
share  by  the  hibanamah.    The  First  Court  dismissed  the  suit, 
holding  that  the  hibanamah  was  a  genuine  document.    Upon 
appeal  to  the  Sudder  Court,  that  Court  held  that  the  hibinamah 
was  not  a  valid  document  or  binding  upon   Umamoyi  as  the 
daughter  of  Bhoirvb  Chandra ;  and  they  reversed  the  decision  of 
the  First  Court,  and  decreed  that  Umamoyi  should  recover  her 
share  of  the  property,  together  with  mesne  profits  and  the  costs  of 
the  suit.   It  was  urged  in  the  course  of  argument  that  Sharodamoyi 
never  received  those  mesne  profits ;  but  it  is  unimportant  whether 
she  did  receive  them  or  not.    She  was  made  a  party  to  the  suit 
and  did  not  appear.    The  other  Defendants  appeared  and  set  up 
a  defence,  and  it  was  by  reason  of  that  defence  that  the  principal 
part  of  the  costs  in  that  suit  were  incurred.    Sharodamoyi  not 
having  appeared,  she  was  not  represented  at  the  trial,  but  the 
case  was  tried  ex  parte  against  her  upon  the  evidence  which  was 
produced  by  the  other  members  of  the  family.   Upon  that  defence 
the  Sudder  Court  gave  a  decree  against  all  the  Defendants.     If  in 
the  execution  of  that  decree  Umamoyi  had  attached  and  sold  the 
right,  title,  and  interest  of  ail  the  other  members  of  the  family, 
although  one  portion  of  it  was  represented  by  the  widow,  the 
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whole  property  would  have  passed  to  the  purchaser.    The  rever-       j.  c. 
sionary  interest  of  Behari  would  have  passed  although  the  share       1884 
of  Norendro  was  represented  by  the  widow.    If  that  would  have      j^L 
been  the  case  if  the  execution  had  been  against  the  whole  pro-     Kmhobe 
perty,  why  should  not  it  be  so  when  the  execution  was  against  Maharajah 
only  the  widow's  share  of  the  property  ?    The  first  Judge  held      Mohun 
that  under  the  execution  against  Sharodamoyi  the  reversionary 
interest  of  Behari  LaU  could  not  have  been  sold.    He  was  quite 
right  in  that  respect,  because  Behwri  Loll  during  the  widow's  life 
had  no  reversionary  interest  to  sell ;  but  it  was  a  strong  reason 
why  when  the  sale  was  against  the  widow,  who  represented  her 
deceased  husband's  share,  the  whole  interest  in  the  estate  should 
pass  under  it.    It  was  held  in  the  Shivagunga  case,  that  although 
a  widow  has  for  some  purposes  only  a  partial  interest,  she  has 
for  other  purposes  the  whole  estate  vested  in  her ;  and  that  in  a 
suit  against  a  widow  in  respect  of  the  estate  the  decision  is  binding 
upon  the  reversionary  heir.    Their  Lordships,  in  that  case  (1),  say: 
"Assuming  her," — that  is  the  widow, — "to  be  entitled  to  the 
zemindari  at  all,  the  whole  estate  would  for  the  time  be  vested 
in  her  absolutely  for  some  purposes,  though  in  some  respects  for 
a  qualified  interest." 

A  difficulty  was  caused  by  sect.  249  of  Act  VIII.  of  1859, 
which  enacted  that  the  proclamation  of  a  sale  in  execution  shall 
declare  "  that  the  sale  extends  only  to  the  right,  title,  and  interest 
of  the  Defendant  in  the  property  specified  therein."  In  the  case 
of  a  widow  it  is  necessary  that  the  proclamation  shall  make  that 
statement.  But  then  there  are  many  cases  in  which  when  the 
right,  title  and  interest  of  the  widow  is  sold  the  whole  interest  in 
the  estate  passes.  In  other  cases  the  whole  interest  does  not  pass. 
The  case  depends  upon  the  nature  of  the  suit  in  which  the 
execution  issues.  There  are  many  authorities  to  that  effect.  It 
is  unnecessary  to  recapitulate  them, — they  are  referred  to  by  the 
Chief  Justice  in  his  judgment  in  the  High  Court.  If  the  suit  is 
simply  for  a  personal  claim  against  the  widow,  then  merely  the 
widow's  qualified  interest  is  sold,  and  the  reversionary  interest  is 
not  bound  by  it.  If,  on  the  other  hand,  the  suit  is  against  the 
widow  in  respect  of  the  estate,  or  for  a  cause  which  is  not  a  mere 

(1)  9  Moore's  Ind.  Ap.  Caa.  604. 
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J.  C.  personal  cause  of  action  against  the  widow,  then  the  whole  estate 

1884  passes.    In  many  of  the  cases,  although  the  right,  title,  and  in- 

Jugol  terest  of  the  widow  had  been  sold,  the  whole  interest  in  the  estate 

Kuhobb  wag  held  to  have  passed  and  the  reversionary  heir  to  be  bound 

Maharajah   by  it. 

Mouun  In  the  case  referred  to,  which  is  reported  in  Law  Rep.  2  Ind. 

App.,  p.  275,  Baijm  Doobey  and  Others  v.  BrijBhookm  Loll  Awusti, 
it  was  held  that  only  the  widow's  qualified  estate  passed  by  the  sale 
in  execution.  That  was  a  suit  brought  against  a  widow  for  arrears 
of  maintenance.  It  was  stated  in  the  judgment  that  the  mainte- 
nance was  a  charge  upon  the  inheritance ;  but  the  Judicial  Com- 
mittee held  that  the  claim  against  the  widow  was  for  a  personal 
debt  due  by  the  widow ;  although  the  maintenance  might  be  a 
charge  upon  the  inheritance,  still  the  widow  whilst  in  possession 
of  the  estate  had  received  the  profits  and  failed  to  pay  the 
maintenance.  The  arrears  created  a  personal  claim  against  the 
widow  for  which  she  was  personally  liable.  The  Judicial  Com- 
mittee held  that  the  suit  was  to  enforce  the  personal  liability  of 
the  widow,  and  consequently  that  the  execution  in  that  suit 
passed  merely  the  widow's  interest. 

Their  Lordships  think  that  upon  the  authorities  referred  to  by 
the  Chief  Justice  the  Court  was  at  liberty  to  look  to  the  judg- 
ment to  ascertain  what  was  sold  under  the  right,  title,  and  interest 
of  the  widow.  Looking  to  that  in  the  present  case,  their  Lord- 
ships are  of  opinion  that  not  only  the  widow's  right  but  the  whole 
interest  in  the  estate  passed  under  the  sale  in  execution  of  the 
decree. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  decrees  of  the  High  Court ;  and  the 
Appellant  must  pay  the  costs  of  these  appeals. 

Solicitors  for  Appellant :  Sanderson  &  Holland. 
Solicitors  for  Respondents :  Miller,  Smith,  &  Bell. 
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RAO  BAHADUR  SINGH Plaintiff;         j.o* 


AND 


1884 


MUSSAMATS  JAWAHIR  KUAR  and  PHUL)  ^  *»•  H  i«. 

KUAR |  Defendants.      — 

ON  APPEAL  PROM  THE  COURT  OP  THE  COMMISSIONER  OP 

AJMERE. 

Succession  in  Rajpootana — Death  of  Holder  without  Issue. 

Case  in  which  it  was  held  upon  the  evidence  and  authorities,  no  positive 
rule  of  law  existing  in  Rajpootana  on  the  subject,  that  the  estate  in  suit, 
which  was  held  in  hawalah  tenure,  was  not  resumable  by  the  patwir  thakur 
merely  because  the  holder  died  without  issue  and  without  adopting  an 
heir. 

AjPPEAL  from  a  decree  of  the  Commissioner  of  Ajmere  (March 
15,  1879),  which  reversed  the  decree  of  the  Assistant  Commis- 
sioner (June  14,  1877),  and  dismissed  with  costs  the  suit  which 
the  Appellant  had  instituted  in  the  First  Court 

The  Appellant  (in  the  record  styled  at  times  the  Rao,  and  at 
others  the  Patwi  and  Istimrardar),  is  the  chief  and  recorded  pro- 
prietor of  the  impartible  taluka  of  Maauda,  in  the  district  of 
Ajmere,  and  sued  the  Respondents,  who  are  the  childless  widows 
of  one  Balwant  Singh,  to  resume  possession  of  a  village  called 
Nandtvara,  with  its  appurtenant  hamlets,  which  form  part  of 
taluka  Masuda,  and  had  been  given  for  his  maintenance  some 
generations  back  to  the  ancestor  of  Balwant  Singh.  By  his  plaint 
this  Appellant  claimed  the  customary  right,  as  proprietor  of  the 
taluka,  to  resume  at  will  all  grants  of  land  made  out  of  it  for  the 
maintenance  of  the  younger  branches  on  making  other  sufficient 
provision  for  their  maintenance.  And  he  averred  his  readiness 
to  make  such  provision  for  the  Defendants,  and  their  refusal  to 
accept  it  and  to  give  up  the  lands  in  suit,  and  asked  for  a  deci- 
sion and  a  decree  establishing  his  alleged  right. 

*  Present : — Lord  Blackburn,  Sir  Robert  P.  Collier,  Sir  Richard  Couch, 
and  Sir  Arthur  Hobhouse. 
Vol.  XL  H 
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J.  0.  The  Defendant  widows  raised  a  number  of  defences,  to  try 

1884        which,  fourteen  issues  were  recorded.    Among  the  Defendants1 
Rao  Bahadur  allegations  was,  that  their  deceased  husband,  Balwant  Singh,  was 
Singh       not  without  issue,  inasmuch  as  he  had  given  permission  for  the 
Mussamats   adoption  of  one  Bam  Singh,  who  had  been  accordingly  adopted, 
Kuar.       and  with  the  consent  of  the  Plaintiff. 

The  first  Court  in  effect  held  that  no  adoption  which  could 
affect  this  Appellant,  or  any  valid  adoption,  either  according 
to  the  ordinary  Hindu  Law  or  the  custom  of  this  family,  was 
proved  by  the  Defendants,  and  that  the  evidence  for  the  Plaintiff 
did,  under  the  13th  issue,  establish  by  various  instances  the 
right  in  any  case  of  the  chief  of  Masuda  to  resume  the  village 
held  by  the  deceased  for  maintenance,  making  proper  provision 
for  the  maintenance  of  his  widows  and  daughters,  if  any. 

The  Commissioner  of  Ajmere,  after  reference  to  and  obtaining 
the  opinion  of  the  Chief  Commissioner  of  the  district,  in  accord- 
ance with  that  opinion  reversed  the  decision  of  the  first  Court. 
His  judgment  was  as  follows : — 

"  In  this  case  the  Chief  Commissioner  has,  under  a  reference 
made  to  him  under  sect.  36  of  the  Ajmere  Courts  Begulation, 
found  that  the  patwi  thakur  is  not,  under  the  circumstances  set 
forth  in  the  reference  made  under  date  of  the  13th  of  February, 
1878,  entitled  to  annex  the  land  to  his  own  estate,  merely 
because  the  holder  died  without  adopting  an  heir,  except  under 
special  circumstances,  and  that  such  special  circumstances  are  in 
the  present  case  absent ;  accordingly  this  Court,  under  sect.  37 
of  Courts  Begulation,  must  dispose  of  the  case  in  conformity  with 
the  ruling  of  the  Chief  Commissioner,  and  consequently  this 
Court  accepts  the  appeal  and  reverses  the  order  of  the  Lower 
Court.  The  Plaintiff  will  pay  the  costs  of  the  litigation  from  the 
commencement  to  the  end." 

The  finding  of  the  Chief  Commissioner  was  made  after  obtain- 
ing "  opinions  from  the  more  influential  durbars  as  to  the  customs 
in  like  cases  in  neighbouring. States." 

It  was  as  follows : — 

"  In  Rajpootcma  no  positive  rule  of  law  exists  on  the  matter 
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but  there  is  no  doubt  that  the  patwi  thakur  is  not  entitled  to       J.  0. 
resume  an  estate  held  as  Nandwara  was  held,  merely  because  the       1884 
holder  died  without  adopting  an  heir.    To  lay  down  that  he  is  so  bao  Bahadur 
entitled  would  be  to  establish  the  doctrine  of  lapse  by  default  of      SlNGH 
heirs,  whenever  an  estate  holder  dies  without  adopting,  and  this   Mussamats 

Jawahib 

would  not  be  a  valid  ruling  for  Rajpootana,  while  the  conse-      Kuab. 
quences  might  be  as  prejudicial  to  the  superior  as  to  the  inferior 
Rajpoot  landholders.    Such  a  doctrine  has  never  prevailed,  and  it 
would  certainly  be  contrary  to  the  feelings  and  traditions  of  Raj- 
poot clans  in  regard  to  the  tenure  of  their  lands. 

On  the  other  hand,  there  can  be  no  doubt  whatever  that  the 
decease  of  a  landholder,  before  he  has  adopted  an  heir,  is  univer- 
sally held  to  give  his  superior  a  right  to  interfere  in  the  succes- 
sion to  superintend  the  devolution  of  the  estate,  sometimes  even 
to  dictate  it,  and  to  choose  an  heir,  but  he  cannot  annex  the  land 
to  his  own  estate  except  under  special  circumstances. 

What  these  circumstances  are  I  do  not  consider  it  necessary  to 
define  precisely,  as  they  are  absent  in  the  present  case,  and  are 
not  therefore  material  to  an  adequate  consideration  of  it." 

Leith,  Q.C.,  and  Doyne,  for  the  Appellant,  contended  that  the 
First  Court  rightly  held  on  the  evidence  that  the  pat  grant  of 
Nandwara  was  resumable  at  will  on  provision  being  made  for  the 
maintenance  of  the  grantees. 

The  opinion  of  the  Chief  Commissioner  and  the  decree  of  the 
Commission  were  not  founded  upon  evidence  taken  in  the  suit, 
but  upon  replies  and  opinions  given  behind  the  backs  of  the 
parties  as  to  the  varying  customs  of  other  States.  The  question 
has  not  been  considered  or  decided  by  them  whether  by  the 
custom  of  this  family  the  Appellant  was  entitled  to  resume 
Nandwara  at  will. 

The  Respondents  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Robbbt  P.  Collier  : — 

This  is  an  action  by  the  Rajah  of  Mamda,  in  the  Rajpootama 

district,  for  the  purpose  of  recovering  possession  of  a  subordinate 
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J.  G.        estate  within  the  taluka  of  Masuda,  consisting  of  the  village  of 

1884        Nandwara  with  two  or  three  hamlets  appurtenant  to  it,  against 
RaoBahadub^6  widows  of  the  last  owner,  Balwant  Singh,  who  died  without 

Sl^QH       natural  issue.    The  plaint  avers  that, — "The  subject-matter  of 
Mubbamats   the  claim  is  that  the  Plaintiff  is  the  proprietor  of  the  taluka 

Kuab.  of  Masuda,  and  by  old-established  custom,  like  his  predecessors, 
enjoys  the  right  to  resume  at  any  time  any  village  assigned  to 
any  of  his  brethren  for  maintenance,  and  to  provide  for  them  in 
some  other  way."  His  case  is  that  this  sub-taluka,  as  it  may  be 
called  ^though  it  is  sometimes  called  a  jaghire),  had  been  granted, 
some  hundred  years  ago,  to  an  ancestor  of  Balwant,  the  last 
owner,  for  maintenance ;  and  that  he  is  entitled  at  any  time  to 
resume  it  upon  providing  pecuniary  maintenance  for  the  tenants 
for  the  time  being.  This  contention  has  scarcely  been  attempted 
to  be  supported.  The  Plaintiff  therefore  falls  back  upon  the 
circumstances  of  this  case  and  a  more  limited  right ;  namely,  a 
right  to  resume  upon  the  death  of  the  tenant  without  issue.  The 
question  is  whether  he  has  established  this  right. 

In  the  suit  a  question  was  raised  as  to  whether  the  widows  had 
adopted  a  son  in  pursuance  of  alleged  directions  of  their  husband ; 
and  further  whether,  assuming  that  no  such  directions  had  been 
proved,  the  Eajah  had  by  his  conduct  recognised  the  adoption. 
These  questions  have  been  found  against  the  Defendants  by  the 
Lower  Court ;  and  that  finding,  though  not  in  terms  affirmed, 
appears  in  substance  to  have  been  adopted  by  the  Court  above, 
and  it  is  in  favour  of  the  Appellant. 

The  Defendants  denied  that  the  grant  was  for  the  purpose  of 
maintenance,  alleging  it  to  have  been  made  in  pursuance  of  some 
family  arrangement  or  partition,  and  they  denied  the  right 
claimed  by  the  Eajah  and  most  of  the  allegations  in  the  plaint 
The  case  came,  in  the  first  instance,  before  the  Assistant  Commis- 
sioner of  Ajmere,  who  gave  an  elaborate  judgment  upon  a  number 
of  issues  which  have  become  immaterial.  The  material  finding  is 
upon  issue  13,  viz. : — "  Whether  the  Rao  of  Masuda,  as  head  of 
the  family,  has  the  right  to  confiscate  the  tenure  of  Nandwara— 
(a)  in  spite  of  a,  legal  adoption  ?" — that  may  be  put  aside ;  u  (b)  in 
spite  of  the  existence  and  presence  of  a  natural  heir  ?"  Here  it 
may  be  stated  that  there  is  no  dispute  that  Bam  Singh,  who  was 
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alleged  to  be  adopted,  would  be  the  next  heir  to  Balwant  in  the       J.  0. 
ordinary  course  of  descent.    The  finding  of  the  Assistant  Com-       1884 
missioner  is  in  these  terms : — "  I  feel  bound  to  decide  this  issue  gA0  bahadub 
in  the  affirmative,  and  to  decide  that  the  Thakur  of  Nandivara,      Sl^GH 
having  died  without  a  legitimate  heir  of  the  body,  the  chief  of  Mumamatb 
Matuda  is  entitled  to  resume  the  village,  making  proper  pro-      Kuab. 
vision  for  the  maintenance  of  the  widows,  and  if  there  be  any 
daughters,  then  of  the  daughters  also,  of  the  deceased.     The 
evidence  before  the  Court  goes  to  shew  that  confiscations  have  * 
occurred  frequently  in  former  times,  sometimes  because  the 
minor  chief  died  childless."    The  case  went  on  appeal  to  the 
Commissioner  of  Ajmere.     The  Commissioner,  not  himself  de- 
ciding the  suit  in  the  first  instance,  stated  a  case  for  the  con- 
sideration of  the  Chief  Commissioner.    The  Chief  Commissioner 
directed  various  inquiries  to  be  made  of  certain  durbars  of  native 
princes.     They  reported  to  him;   and,  after  considering  their 
reports,  he  expressed  his  opinion  that  the  judgment  of  the 
Assistant  Commissioner  should  be  reversed,  and  found  that  no 
such  custom  and  no  such  right  as  that  which  the  Rajah  claimed 
existed.    The  Commissioner,  acting  on  this  opinion,  reversed  the 
judgment  of  the  Assistant  Commissioner.    This  appeal  is  pre- 
ferred from  the  judgment  of  the  Commissioner. 

Documentary  and  oral  evidence  have  been  given,  to  which  it  is 
unnecessary  to  refer  at  great  length.  The  first  important  evi- 
dence consists  of  certain  depositions  which  appear  to  have  been 
taken  before  Mr.  Cavendish  in  the  year  1829,  Mr.  Cavendish 
being  then  Superintendent  of  Ajmere,  and  apparently  charged 
with  the  duty  of  obtaining  information  with  respect  to  tenure  in 
Ajmere  for  the  use  of  the  Government.  Various  depositions 
have  been  put  in,  which  were  used  before  him.  One  or  two  of 
those  depositions,  which  are  very  short,  go  the  length  of  sup- 
porting the  contention  of  the  Plaintiff;  but  that  is  by  no  means 
their  uniform  tenor.  There  are  others  which  qualify  his  right. 
There  are  some  which  state  that,  although  he  has  a  right  to 
resume  an  estate,  it  must  be  upon  substituting  for  it  another 
estate.  It  is  to  be  observed  that  Bahadar  Mai,  who  probably 
represented  him  on  that  occasion,  because  he  speaks  of  him  as 
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j.  c.        his  client,  being  asked,   "  What  powers  does  your  client  (the 

1884        Istimrardar  of  Masudah)  have  with  regard  to  the  ejectment  of  the 
BAoBAHADUB^&kch118?"   answers,  "In  case  of  disloyalty,  insurrection,  and 

Bingh       impropriety  of  conduct  on  the  part  of  any  jagirdar,  my  client  can 
Mussamats   turn  him  out  of  the  village ;  but  if  he  shew  no  disobedience  he 

Kuab.  may  be  allowed  to  continue  in  possession  of  his  village  as  usual, 
or  at  his  request  my  client  may  exchange  his  village  for  another, 
or  fix  a  cash  allowance."  So  it  appears  that  the  person  who 
*  represented  the  Rajah  on  that  occasion  claimed  no  such  right  as 
that  on  which  he  bases  his  present  suit,  but  simply  a  right  of 
resumption  for  cause.  Further,  it  would  appear  that  all  these 
depositions  are  given  upon  the  hypothesis  of  its  being  shewn 
that  the  grant  originally  made  to  the  jagirdar  was  a  grant 
merely  for  maintenance ;  but  that  appears  to  their  Lordships  not 
to  be  established,  the  finding  of  the  Assistant  Commissioner  on 
that  subject  being  at  least  ambiguous,  viz. : — "  That  the  grant  of 
Nandwara  to  the  ancestors  of  the  deceased  thakur  was  an  ordi- 
nary grant  in  *  gras '  or  '  hawalah '  tenure :  no  evidence  has  been 
produced  to  rebut  this  natural  presumption.  The  word  'bhai- 
bat '  has  not  been  exactly  defined  or  interpreted  by  the  defence, 
and  is  a  term  which  is  vague  in  its  meaning."  Such  a  finding 
does  not  appear  to  shew  that  the  grants  were  necessarily  grants 
for  maintenance,  neither  of  these  terms  necessarily  importing 
maintenance.  If  that  be  so,  the  evidence  does  not  directly  bear 
upon  the  question.  However,  assuming  that  the  grant  was  made 
for  maintenance,  still  these  depositions  do  not,  as  a  whole,  amount 
to  proof  of  the  right  claimed. 

The  next  documentary  evidence  relates  to  a  proceeding  in 
1853  before  Colonel  Dixon,  which  arose  in  this  way :  The  tenant 
of  Jamola,  one  of  the  dependent  jagirdars,  had  refused  to  pay 
road  cess,  and  had  in  other  ways  offended  the  Rajah.  The  Rajah 
thereupon  claimed  to  resume  possession  of  Jamola ;  and,  in  order 
to  establish  his  case,  he  applied  to  various  other  jagirdars, — 
among  others  he  applied  to  the  father  of  Balwant — to  give  a 
deposition  or  statement  in  his  favour.  He  wrote  to  them  this 
letter :  "  You  need  not  entertain  any  apprehension  on  account  of 
the  letter  which  I  got  you  to  write  in  the  Jamola  case.    The 
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signature  formerly  attached  (to  certain  writings)  by  Bhopal  Singh       J.  C 
(the  grandfather  of  the  present  Thakur  of  Shergwrh),  both  at  the       1884 
time  of  the  dispute  regarding  Bamgarh  and  the  assessment  made  bao  Bahadur 
by  the  Honourable  R.  Cavendish,  shall  be  respected.    Moreover,      SlNGH 
you  will  be  put  to  no  inconvenience  whatever;  don't  think  it   Mussamats 

Jawahib 

otherwise.  I  am  at  one  with  you.  Should  I  act  otherwise,  God  is  Kuar. 
between  us,  i.e.,  between  yourself  and  myself."  The  substance  of 
this  letter,  which  is  spoken  to  by  one  of  the  witnesses,  rather  points 
to  this,  that  the  Rajah  asked  these  persons,  who  were  to  a  certain 
extent  dependent  upon  him,  to  sign  a  paper  on  the  understanding 
that  it  would  be  of  advantage  to  him  and  no  detriment  to  them- 
selves. Under  those  circumstances  they  did  sign  a  paper,  which 
is  to  this  effect :  "  After-  usual  compliments.  By  the  grace  of 
God  we  are  all  well,  and  trust  that,  by  the  blessing  of  God,  this 
will  also  find  you  in  good  health.  You  are  (our)  master.  You 
ask  for  our  opinion  in  the  matter  of  the  application  filed  by  the 
Thakur  of  Jamola.  We  accordingly  beg  to  state  that  we  are  all 
members  of  your  family,  and  look  to  you  for  our  support  We 
have  no  (adverse)  intention  as  regards  the  villages  which  you 
may  confiscate,  if  you  intend  to  do  so,  as  you  are  our  master. 
What  we  ask  is  only  bread ;  you  may  confiscate  the  villages  if 
you  like."  This  and  the  letter  which  has  just  been  read  are 
nearly  contemporaneous.  Their  Lordships,  under  the  circum- 
stances, do  not  attach  any  great  importance  to  this  declaration. 

A  great  deal  of  verbal  evidence  also  has  been  adduced ;  but  it 
is  by  no  means  of  uniform  character  or  all  of  it  supporting  the 
contention  of  the  Plaintiff.  The  first  witness,  a  zemindar,  who 
seems  to  be  a  man  of  position,  aged  sixty  years,  gives  this  view 
of  the  right  claimed :  "  For  fault  shewn,  the  masudah  patwi  has 
power  to  resume  villages  given  as  hawalah.  I  cannot  say  what 
power  the  patwi  has  to  so  resume  in  the  absence  of  fault." 

Without  going  through  all  this  evidence,  it  appears  to  their 
Lordships  that,  although  several  cases  of  what  is  called  confisca- 
tion or  resumption  are  shewn,  they  have  been,  in  almost  every 
instance,  from  some  fault  or  other.  There  is  one  instance  indeed 
in  which  a  jaghire  is  resumed  upon  the  owner  dying  without  issue, 
but  in  that  case  it  happened  that  the  Kajah  was  the  nearest  heir. 
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J.  C.  There  appears  to  their  Lordships  no  sufficient  evidence  to 

1884        support  the  finding  of  the  Assistant  Commissioner  that  the  Bajah 

BaoBahadub  hftd  the  right  in  the  first  of  the  three  cases  which  he  puts,  namely , 

Singh       ^  ^e  case  0f  ^e  la^n0T  d^ef  dying  childless,  to  confiscate  or 

MT788AMATB  resume  the  estate.     The  opinions  of  the  durbars,  which  were 

Jawahib 

Kuab.  taken  by  the  Chief  Commissioner,  are,  on  the  whole,  adverse  to 
any  such  right;  two  are  distinctly  adverse  to  it,  and  two  are 
equivocal.  Their  Lordships,  having  regard  to  the  opinion  of  the 
Chief  Commissioner,  who  states  that  "  In  Bajpootana  no  positive 
rule  of  law  exists  on  the  matter,  but  there  is  no  doubt  that  the 
patwi  thakur  is  not  entitled  to  resume  an  estate  held  as  Nandr 
wara  was  held  merely  because  the  holder  died  without  adopting 
an  heir/' — supported  as  that  finding  is,  to  some  extent  certainly, 
by  the  answers  which  were  received  from  the  neighbouring  dur- 
bars, and,  on  the  whole,  by  the  balance  of  evidence  in  the  case- 
are  of  opinion  that  the  judgment  of  the  Commissioner  of  Ajmere 
should  be  affirmed. 

They  will  therefore  humbly  advise  Her  Majesty  that  that  judg- 
ment be  affirmed,  and  this  appeal  be  dismissed. 

Solicitors  for  appellant :  W.  &  A.  Rankin  Ford. 
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NABOTAM  DAS       .     . Plaintiff  ;  J  c.» 


AND 


1884 


SHEO  PAEGASH  SINGH Defendant.        **& 

ON  APPEAL  FROM'THE  COURT  OF  THE  JUDICIAL  COMMIS- 
SIONER OF  OUDH. 

Oudh—Act  XXIV.  of  1870,  sect.  4,  cl.  3— Invalidity  of  Mortgage  by  Talukdar. 

Held,  that  a  mortgage  bond  which  contains  no  personal  contract  to  pay 
oat  of  the  mortgagor's  personal  estate,  but  is  a  mere  contract  to  pay  out  of 
the  hypothecated  taluka,  which  at  the  date  of  the  bond  was  under  the 
operation  of  the  Incumbered  Estates  Act  (XXIV.  of  1870),  is  invalid  under 
sect.  4,  cL3. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (Oct.  13, 
1881),  which  dismissed  with  costs  an  appeal  from  a  decree  of  the 
District  Judge  of  Fyzabad  (April  19, 1881). 

The  suit  was  brought  on  the  8th  of  December,  1880,  to  recover 
Bs.10,981  15a.  6p.  upon  a  mortgage  bond,  dated  the  18th  of  July, 
1873,  whereby  the  ^Respondent  purported  to  hypothecate  the 
whole  of  his  property  in  taluka  Chandipur  Birhar,  to  secure  re- 
payment  of  Bs.4100,  with  interest  at  Bs.l  8a.  per  mensem,  or 
18  per  cent,  per  annum,  within  two  years,  interest  to  continue  at 
the  same  rate  until  repayment. 

The  Bespondent  was  the  talukdar  of  Chandipur  Birhar  in  dis- 
trict Fyzabad,  and  his  taluka  was  taken  under  the  management  of 
the  Government  according  to  the  provisions  of  the  Oudh  Taluk- 
dars9  Belief  Ad  (XXIV.  of  1870),  from  November,  1872. 

The  bond  was  as  follows : — 

"  I  have  by  this  instrument  hypothecated  the  whole  of  my  pro- 
perty in  taluka  Chandipur  Birhar •,  situate  in  Fyzabad  district. 
As  the  aforesaid  taluka  of  Chandipur  Birhar  is  under  manage- 
ment under  the  Incumbered  Estates,  Act,  and  I  have  already  filed 
in  the  office  of  the  superintendent  a  schedule  of  my  debts,  speci- 
fying the  names  of  my  creditors,  I  do  hereby  promise  and  give  it 

*  Present :  —  Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  P.  Col- 
lisr,  Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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J.  O.        in  writing,  that  I  shall  without  any  plea  repay  the  principal  with 

1884        interest  within  the  term  of  two  years.   The  mode  of  payment  will 
Narotam  Das  be  that  after  paying  up  the  schedule  debts  I  shall  first  of  all  pay 

Sheo       uP  *^e  ^e^  covered  by  this  bond  including  interest.     I  shall 
Pabgash     thereafter  appropriate  the  profits  of  the  estate  and  attend  to  the 

'       liquidation  of  other  debts.  I' shall  not  take  the  profits  of  the  estate 

without  paying  up  the  present  debt  with  interest,  if  I  do  take 
the  profits,  it  will  be  for  the  payment  of  this  debt.  I  shall  until 
this  debt  is  repaid  abstain  from  contracting  other  debts  from  the 
bank  or  anywhere  else.  Should  there  be  occasion  for  a  lawsuit, 
which  God  may  forbid,  the  officers  of  the  incumbered  estates  and 
other  judicial  officers  will,  on  the  strength  of  this  instrument,  in- 
corporate in  the  decree  the  whole  of  the  interest  accruing  due 
for  the  past  period,  even  if  it  may  exceed  the  principal  by  more 
than  half,  or  be  twice  or  three  times  the  amount  of  the  principal, 
as  also  future  interest  till  the  payment  in  full  of  the  amount  of  the 
decree  at  the  same  rate  of  Rs.l  8a.  per  cent,  in  accordance  with 
the  terms  of  this  contract ;  it  shall  also  be  open  to  the  said 
banker  to  file  a  petition  and  cause  the  same  to  be  entered  in  the 
decree.  I  myself  shall  file  a  petition  and  have  this  done,  for  I 
have  taken  this  loan  on  this  understanding.  When  my  estate  is 
released  from  management  under  the  Incumbered  Estates  Act,  I 
will  immediately  first  of  all  pay  the  debt  due  to  the  said  banker, 
and  will  pay  the  other  creditors  afterwards.  In  both  cases,  t.c, 
while  the  estate  is  under  management,  and  after  it  is  released,  the 
repayment  of  this  debt  will  be  the  subject  of  my  first  considera- 
tion. In  the  event  of  any  breach  of  contract  taking  place  on  my 
part,  the  said  banker  is  at  liberty  to  institute  a  suit  within  the 
time  fixed  in  this  bond  and  recover  his  money.  I  will  not 
transfer  or  mortgage  to  anyone  the  hypothecated  property,  till 
the  principal  and  interest  of  this  debt  is  paid  up ;  if  I  do  so,  it 
will  be  illegal.  If  the  said  banker  sells  or  mortgages  this  instru- 
ment to  anyone,  I  will  continue  to  maintain  the  same  terms  with 
the  purchaser  and  the  mortgagee.  These  few  lines  have  there- 
fore been  written  as  an  unconditional  bond,  hypothecating  my 
property,  so  that  it  may  serve  as  a  document  and  be  of  use  when 
required. 

"  P.S.— I  have  taken  this  Rs.4100,  over  and  above  the  Ks.3200, 
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borrowed  by  me,  by  hypothecation  of  the  property,  by  the  mprt-       J,  C, , 
gage-deed  attested  on  the  17th  of  March,  1873."  1884 

At  the  date  of  this  transaction,  the  estate  in  question  was  NabotamDab 
under  the  management  of  the  Government,  and  both  Courts  held,       Shbo 
under  a  preliminary  issue  framed  for  that  purpose,  that  the  bond      g^^ 

under  which  the  Appellant  sued  was  invalid,  and  not  binding '       

upon  the  Respondent. 

Woodroffe,  for  the  Appellant,  contended  that  these  judgments 
were  wrong,  and  that  the  bond  in  question,  in  so  far  as  it  purported 
to  oblige  the  Respondent  to  repay  the  debt  evidenced  thereby, 
was  not  invalid.  Act  XXIV.  of  1870  did  not  impose  any  dis- 
ability upon  the  talukdar  to  contract  debts  while  his  immoveable 
estate  was  in  charge  of  a  manager  appointed  under  the  Act. 
Compare  Acts  XIV.  of  1876  and  XX.  of  1881,  relating  to  Sindh, 
and  Act  XVII.  of  1873,  relating  to  the  Nawab  Nazim  of  Bengal. 
Reference  was  made  to  Lachmipat  Singh  Dugar  v.  Mirza  Khairat 
Alt  (1).  Documents  which  are  invalid  for  one  purpose,  say  for 
want  of  registration,  may  be  good  for  another.  Here,  the  bond 
in  question  is  invalid  to  create  an  interest  in  the  talukdary,  but  it 
creates  and  evidences  a  debt. 

Doyne,  and  Cowett,  for  the  Respondent,  were  not  called  on. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Barnes  Peacock  : — 

The  issue  raised  in  this  case  is,  can  the  bond  be  held  to  be 
a  valid  document  and  binding  upon  the  Defendant  when  it  was 
executed  during  the  time  the  estate  was  under  the  operation  of 
the  Incumbered  Estates  Act  (Act  XXIV.  of  1870)  ?  It  is  not 
necessary  to  consider  whether  a  talukdar  whilst  his  taluka  is 
under  management  in  pursuance  of  that  Act,  is  competent  to 
niake  a  personal  contract,  inasmuch  as  it  does  not  arise  in  the 
present  case.  The  question  depends  upon  the  construction  of 
the  document  which  is  set  out  in  the  record,  and  which  their 
Lordships  consider  to  be  a  mortgage  of  the  estate  and  nothing 

(1)  4  Beng.  L.  R.  F.  R  19. 
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J.  0.       else.    It  contains  no  personal  contract  by  the  Defendant  to  pay 
1884        out  of  his  personal  estate,  but  it  is  a  mere  contract  to  pay  out  of 
Nabotam  Dab  the  hypothecated  estate. 

"<  The  contract  commences  by  stating  that  he  has  borrowed  the 

Pabgash  sum  of  Bs.4100  at  a  certain  rate  of  interest.  Then  it  goes  on ; 
_  "  I  have  by  this  instrument  hypothecated  the  whole  of  my  pro- 
perty in  taluka  Chandipur  Birhar,  situate  in  Fyzabad."  There 
he  describes  it  as  an  hypothecation.  "  As  the  aforesaid  taluka  of 
Chandipur  Birhar  is  under  management  under  the  Incumbered 
Estates  Act,  and  I  have  already  filed  in  the  office  of  the  Superin- 
tendent a  schedule  of  my  debts,  specifying  the  names  of  my 
creditors,  I  do  hereby  promise  and  give  it  in  writing,  that  I  shall 
without  any  plea  repay  the  principal  with  interest  within  the 
term  of  two  years."  But  the  contract  does  not  stop  there.  It 
goes  on : — "The  mode  of  payment  will  be,  that  after  paying  up 
the  scheduled  debts,  I  shall  first  of  all  pay  up  the  debt  covered 
by  this  bond,  including  interest " — that  is  to  say,  that  he  will  pay 
this  bond  after  he  has  paid  the  scheduled  debts.  "  I  shall  there- 
after appropriate  the  profits  of  the  estate  and  attend  to  the  liqui- 
dation of  other  debts.  I  shall  not  take  the  profits  of  the  estate 
without  paying  up  the  present  debt  with  interest ;  if  I  do  take 
the  profits  it  will  be  for  the  payment  of  this  debt.  I  shall,  until 
this  debt  is  repaid  abstain  from  contracting  other  debts  from  the 
bank  or  anywhere  else."  Up  to  this  period  it  is  evidently  a  mere 
hypothecation  of  the  estate  as  a  security  for  the  money.  Then 
he  says  lower  down :  "  When  my  estate  is  released  from  manage- 
ment under  the  Incumbered  Estates  Act,  I  will  immediately  first 
of  all  pay  the  debt  due  to  the  said  banker,  and  will  pay  the  other 
creditors  afterwards."  That  is  merely  an  intention  on  the  part 
of  the  borrower  that  this  debt  shall  be  a  prior  charge  upon  the 
estate  after  payment  of  the  scheduled  debts.  "  In  both  cases, 
that  is,  while  the  estate  is  under  management  and  after  it  is 
released,  the  repayment  of  this  debt  will  be  the  subject  of  my 
first  consideration.  In  the  event  of  any  breach  of  contract  taking 
place  on  my  part,  the  said  banker  is  at  liberty  to  institute  a  suit 
within  the  time  fixed  in  this  bond  and  recover  the  money.  I  will 
not  transfer  or  mortgage  to  anyone  the  hypothecated  property 
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till  the  principal  and  interest  of  this  debt  is  paid  up ;  if  I  do  so  it       J.  0. 
will  be  illegal."   Then  he  goes  on :  "  These  few  lines  have  there-       1884 
fore  been  written  as  an  unconditional  bond  hypothecating  my  nabotam  Dab 
property,  so  that  it  may  serve  as  a  document  and  be  of  use  when       g^ 
required*  Pabgash 

MTItf ACT 

"  PJ3. : —  I  have  taken  this  Rs.4100  over  and    above  the       — 
Bs.3200  borrowed  by  me  by  hypothecation  of  the  property,  by 
the  mortgage  deed  attested  on  the  17th  of  March,  1873." 

Looking  at  the  whole  of  this  deed,  their  Lordships  cannot 
place  any  other  interpretation  upon  it  than  that  it  was  a  mere 
hypothecation  of  the  taluka  which  was  then  under  management. 

Then  with  regard  to  sect.  4,  clause  3,  which  says,  "  that  so 
long  as  such  management  continues  the  talukdar  and  his  heir 
shall  be  incompetent  to  mortgage,  charge,  lease,  or  alienate  their 
immoveable  property  or  any  part  thereof,  or  to  grant  valid 
receipts  for  the  rents  and  profits  arising  or  accruing  therefrom," 
it  appears  to  their  Lordships  that  this  deed  being  a  mere  hypo- 
thecation of  the  property,  falls  clearly  within  the  clause,  and 
consequently  that  it  was  invalid.  Both  the  Courts  have  held  that 
the  deed  was  invalid  within  the  meaning  of  the  Act ;  and  their 
Lordships  think  that  those  decisions  are  right.  They  will  there- 
fore humbly  advise  Her  Majesty  to  affirm  the  decision  of  the 
Court ;  and  the  Appellant  must  pay  the  costs  of  this  appeaL 

Solicitors  for  Appellant :   Wathins  &  Lattey. 
Solicitors  for  Respondent :  Barrow  &  Sogers. 
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J.  c*       KISHNA  NAND        Plaintiff  ; 

1884  AND 

2toTs£  23.    KUNWAR  PARTAB  NARAIN  SINGH        .      Defendant. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Limitation— Act  XV.  of  1877,   Sch.   II.  Art.  109  —  Mesne  Profits —Wilful 

Default — Interest. 

Under  Limitation  Act  XV.,  of  1877,  schecL  II.,  art.  109,  mesne  profits 
can  only  be  recovered  for  the  three  years  next  before  the  filing  of  the 
plaint. 

Eddy  that  the  Defendant,  who  had  only  come  into  possession  of  the 
estate  in  suit  on  its  being  released  from  the  charge  of  a  superintendent 
appointed  under  Act  XXIV.  of  1870,  could  not  be  charged  with  sums 
which  might  have  been  received  by  the  Superintendent  but  for  his  wilful 
default. 

There  being  no  rule  of  law  obliging  the  Court  to  allow  interest  upon 
mesne  profits,  the  discretion  of  the  lower  Courts  in  refusing  interest  was 
not  interfered  with. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (Dec.  15, 
1881),  affirming  a  decree  of  the  Additional  Judge  of  Fyzabad 
(May  19,  1881),  which  awarded  to  the  Appellant  Ks.5427  with 
interest  at  6  per  cent,  out  of  Es.58,564  claimed  by  him,  with  pro- 
portionate costs. 

The  suit  was  brought  on  the  26th  of  July,  1880,  to  recover  the 
latter  amount  from  the  Superintendent  of  Encumbered  Estates, 
as  representing  the  deceased  Maharajah  Sir  Maim  Singh's  (the 
Mehdowna)  estate,  being  mesne  profits  of  mehal  Dewarya,  in  the 
Fyzabad  district  of  Oudh,  from  the  20th  of  January,  1871,  to  the 
date  of  suit,  with  interest  at  12  per  cent,  per  annum. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  First  Court  held  (and  the  Judicial  Commissioner  affirmed 
the  ruling),  on  the  point  of  limitation  as  follows : — 

"  It  appears  to  me  that  the  law  as  it  at  present  stands,  provided 
expressly  for  such  cases  where  the  law  of  limitation  worked 

*  Present : — Lord  Blackbubn,  Sib  Robert  P.  Collier,  Sir  Richard  Couch, 
and  Sir  Arthur  Hobhoube. 
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hardly  on  the  parties,  and  that  it  was  the  duty  of  the  Plaintiff  to  J.  G. 
have  moved  the  Court  to  provide,  in  its  decree,  for  the  mesne  1884 
profits  from  institution  of  suit  till  the  delivery  of  possession  kishna  Nand 
(sect.  211  of  Act  X.  of  1877),  and  that,  not  having  done  so,  the  K  * 
Plaintiff  must  accept  such  remedy  as  remains  to  him  by  law. 
That  limitation  is  three  years  under  art.  109,  sched.  II.  of  the 
Limitation  Act.  I  have  carefully  examined  the  body  of  the  Act, 
and  can  find  no  section  which  excludes,  in  a  suit  for  mesne  profits, 
the  period  during  which  a  suit  for  possession  is  pending.  When 
a  Plaintiff  seeking  mesne  profits,  has  been  ousted  by  a  decree  of 
Court,  the  law  (art.  109,  sched.  II.)  does  take  the  period  elaps- 
ing between  this  legal  but  wrongful  ouster,  and  the  time  when  he 
succeeds  in  recovering  possession,  into  consideration;  but  it 
makes  no  such  exemption  when  the  Plaintiff  has  been  otherwise 
ousted,  as  in  this  case.  Some  arguments  have  also  been  heard  as 
to  the  items  which  should  come  under  account,  i.e.,  whether  the 
whole  of  the  profits  for  the  Fusli  year,  the  end  of  which  is  within 
the  three  years,  should  be  taken  into  consideration,  as  the  profits 
do  not  become  payable  till  the  end  of  the  Fusli  year ;  but  I  am 
of  opinion  we  must  adhere  to  the  letter  of  the  law,  and  take  the 
actual  dates  of  receipt.  I  think  the  law  bears  hardly  on  the 
Plaintiff ;  but,  as  I  have  already  pointed  out,  it  appears  to  me 
his  remedy  was  to  have  moved  the  Court  giving  him  possession 
to  take  action  under  sect.  211  of  Act  X.  of  1877. 

"  I  am  aware  that  this  view  is  open  to  argument,  but  as  it  has 
been  urged  before  me,  and  as  I  understand  the  law,  I  can  come 
to  no  other  conclusion.  I  find  that  the  period  of  limitation  must 
be  held  to  run  from  the  26th  of  July,  1877,  and  that  the  items 
realized  subsequent  to  that  date  are  the  only  ones  which  can  be 
claimed." 

The  material  portions  of  the  final  judgment  of  the.  First  Court, 
were  as  follows : — 

"  A  variety  of  issues  was  fixed ;  but  the  last  issue,  fixed  on 
2nd  of  May,  1881,  is  the  one  essential  to  aright  ascertainment  of 
the  profits.  Generally,  it  may  be  said  to  be,  what  are  the  mesne 
profits  which  Plaintiff  can  legally  recover?  The  estate  was 
during  the  whole  period  held  under  Act  XXIV.  of  1870. 

"  Defendant  contends  they  are  only  so  much  as  was  actually 
collected  in  the  books  of  the  manager. 
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J.  a  "  Mesne  profits  as  defined  in  sect.  211  of  the  Civil  Procedure 

1884       Code,  include  more  than  actual  realisations ;  they  include  such 

Kkhna  Nand  profits  as  the  person  in  possession  might  with  due  diligence  have 

Kukwa*     received.     The  person  in  possession  was  the  manager;    and 

Pabtab     neither  the  present  Defendant,  the  present  talukdar,  Trilokinath, 

Singh,      who  was,  for  a  time  recognised  as  such,  had  any  power  to  collect 

at  ail.    He  having,  under  Act  XXIV.  of  1870,  been  debarred 

from  making  any  alteration  whatever,  no  want  of  due  diligence 

can  then  be  asserted  against  him  personally. 

"  Let  us  suppose,  however,  that  there  was  negligence  on  the 
part  of  the  management.  Can  Defendant  be  held  responsible  for 
this  ?  Looking  at  the  terms  of  Act  XXIV.  of  1870  I  do  not  see 
that  he  can.  He  was,  for  the  time,  absolutely  in  the  hands  of  the 
management.  He  could  do  nothing  fhimselfl  He  could  not, 
under  sect.  23,  obtain  any  redress  against  the  management ;  and 
I  am  of  opinion  the  Plaintiff  cannot  recover  as  against  Defen- 
dant. 

"  It  has,  however,  been  suggested  that  there  has  been  misap- 
propriation and  a  receipt  by  the  surburakar  for  one  sum  has  been 
filed,  which  sum  does  not  appear  in  the  management  accounts. 
Even  in  this  case  I  do  not  think  that  the  Plaintiff  could  recover 
as  against  the  Defendant.  He  may  have  a  civil,  or  even  a  crimi- 
nal action  against  the  fraudulent  subordinate,  but  not  one  against 
the  talukdar,  or  against  the  manager." 

Leiih,  Q.C.,  and  Sykes,  for  the  Appellant,  contended  that 
Act  XV.  of  1877,  sch.  II.  art.  109,  was  inapplicable. 

The  case  was  one  of  an  officer  of  Government  acting  as  it  were 
judicially  and  wrongfully  taking  possession  of  property:  see 
Act  XXIV.  of  1870,  sect  3,  which  did  not  authorize  a  wrongful 
dispossession.  The  Defendant  ought  to  have  been  charged  with 
sums  which  but  for  wilful  default  might  have  been  received. 
Interest  should  be  allowed  on  such  mesne  profits  as  are  recover- 
able :  Choivdhry  Wahed  Ali  v.  Mussumat  Jumaye  (1).  The  Defen- 
dant derived  benefit  indirectly  from  the  superintendent  having 
had  the  use  of  the  mesne  profits ;  whereby  the  incumbrances 
were  the  sooner  paid  off.    He  was  let  in  so  much  the  earlier  and 

should  pay  interest. 

(1)  19  Suth.  W.  B.  87. 
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Lobd  Blackburn  : —  J.  0. 

Their  Lordships  will  hear  the  counsel  for  the  Eespondent  on       J^j 
the  subject  of  interest.  Kmhna  Nand 

V. 

ICT*  VV10 

Oraham,  Q.C.,  and  Woodroffe,  contended  that  there  had  been     pabtab 
no  such  indirect  benefit,  but  that  the  funds  had  been  employed      g^£f 

in  resisting  the  Defendant's  lawful  claim.    Interest  on  mesne       

profits  would  be  allowed  against  a  person  who  is  a  wrong- 
doer; not  otherwise.  The  Courts  below  exercised  their  discre- 
tion, and  no  ground  had  been  shewn  for  interfering  with  it. 

Reference  was  made  to  Protab  Chunder  Borooah  v.  Banee 
Surnomoye  (1) ;  Hwrro  Dwrga  Chawdhrain  v.  Sharrat  Soondery 
Dabea  (2). 

Leith,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Richard  Couch  : — 

The  facts  of  this  case  are  that  on  the  22nd  of  May,  1873,  the 
Plaintiff  instituted  a  regular  suit  for  possession  of  certain 
villages  which  are  named  in  his  plaint,  and  he  obtained  from 
the  Court  of  the  Settlement  Officer  a  decree  for  sub-settlement 
right  enjoyable  for  life.  This  decree  was  set  aside  by  the  first 
Court  of  Appeal,  which  was  confirmed  by  the  second  Court* 
The  Plaintiff  then  appealed  to  Her  Majesty  in  Council,  and  the 
decree  in  his  favour  was  restored,  so  that  he  was  declared  entitled 
to  recover  possession  of  these  villages,  of  which,  in  January, 
1871,  the  manager  under  the  Oudh  Talukdars  Act,  Act  XXIV. 
of  1870,  had  taken  possession,  and  dispossessed  the  Plaintiff. 
The  present  plaint  is  entitled  Eishna  Nand  Misrir,  Plaintiff, 
against  the  Mehdouma  estate,  Defendant ;  but  it  appears  from 
the  proceedings  that  a  summons  had  been  issued  and  served 
upon  the  manager  of  the  estate.  On  the  21st  of  October,  1880, 
pending  the  suit,  the  estate  having  been  released  by  the  Govern- 
ment, it  was  asked  that  a  fresh  summons  should  be  issued.  Al- 
though this  summons  does  not  appear  on  the  proceedings,  it 
would  appear  to  have  been  a  summons  to  the  present  Bespondent, 

(1)  14  Suth.  W.  R.  151.  (2)  Ind.  Law  Rep.  4  Calc.  675. 
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J.  a  who  had  been  put  in  possession  of  the  estate  on  its  being  released 
1884  by  the  Government  His  counsel  appeared  for  him  before  the 
KuhnaNaot  Judge  on  the  24th  of  November,  1880.  It  may,  therefore,  be 
taken  that  he  became  the  Defendant  in  the  suit.  The  plaint 
stated  that  the  Plaintiff,  having  thus  regained  possession  under 
the  decree  of  Her  Majesty  in  Council,  was  entitled  to  profits 
from  the  time  of  the  dispossession  and  during  the  pendency  of 
the  suit,  and  claimed  mesne  profits  for  nine -years.  No  written 
statement  was  put  in ;  but  it  appears  from  what  was  stated  by 
the  counsel  for  the  Defendant,  when  he  appeared  before  the 
Judge,  that  the  defence  raised  was  that  the  suit  was  barred  by 
the  law  of  limitation,  except  as  to  the  mesne  profits  for  three 
years  before  the  filing  of  the  plaint ;  that  is,  before  the  26th  of 
July,  1880.  The  first  Court  gave  judgment  for  mesne  profits 
for  that  period,  and  refused  to  allow  the  mesne  profits  for  the 
previous  time.  That  judgment  was  affirmed  by  the  Judicial 
Commissioner.  There  was  also  a  claim  for  interest,  which  was 
not  allowed;  both  Courts  saying  that  they  did  not  think  it 
reasonable  to  allow  it. 

Upon  the  appeal  to  Her  Majesty  in  Council  which  has  now 
been  heard,  three  questions  were  raised  by  the  learned  counsel 
for  the  Appellant.  First  he  contended  that  under  the  law  of  limita- 
tion he  was  entitled  to  a  greater  amount  of  mesne  profits  than  had 
been  allowed.  The  article  109  of  the  second  schedule  of  Act  XV. 
of  1877,  which  was  the  Limitation  Act  in  force  at  the  time  when 
the  suit  was  brought,  was  referred  to.  That  article  is  in  these 
terms :  "  For  the  profits  of  immovable  property  belonging  to 
the  Plaintiff  which  shall  have  been  wrongfully  received  by  the 
Defendant: — when  the  profits  are  received,  or,  where  the  Plain- 
tiff has  been  dispossessed  by  a  decree  afterwards  set  aside  on 
appeal,  when  he  recovers  possession."  The  learned  counsel 
sought  to  shew  that  the  dispossession  was  in  the  nature  of  a 
dispossession  under  a  decree,  because  the  settlement  officer,  or 
the  manager  acting  under  the  Oudh  Talukdars  Act,  was  acting,  as 
it  were,  judicially ;  but  when  he  found  that,  in  the  course  of  the 
argument,  he  could  not  support  such  a  contention,  he  very  pro- 
perly abandoned  it.  The  question  of  the  law  of  limitation  may 
be  therefore  considered  as  disposed  of. 
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Another  question  raised  was  that  the  Courts  had  only  allowed       J.  O. 
in  the  mesne  profits  for  the  three  years  the  stuns  which  had       1884 
actually  been  received ;  and  it  was  sought  to  charge  the  present  kishna  Nakd 
Defendant,  who  was  not  the  person  who  received  the  mesne     kunwab 
profits,  but  who  had  come  into  possession  of  the  estate  upon  its 
being  released  by  the  Government,  with  sums  which  might  have 
been  received  except  for  wilful  default.    It  seems  clear  that, 
whatever  case  might  have  been  made  against  the  manager  of  the 
estate,  there  is  nothing  to  shew  that  the  Defendant  could  be 
charged  wijh  anything  more  than  was  actually  received  by  him. 
That  disposes  of  the  second  question. 

The  remaining  question  was  whether  interest  ought  to  have 
been  allowed  on  the  mesne  profits  for  the  three  years.  It  is  not 
necessary  to  say  anything  upon  the  question  whether  in  the 
present  state  of  the  law,  having  regard  to  the  provision  in  the 
Procedure  Act,  in  which  there  is  an  explanation  of  mesne  profits, 
interest  was  allowable.  In  the  present  case  the  claim  cannot  be 
put  higher  than  that  it  is  a  matter  for  the  Court  to  determine 
under  the  circumstances,  whether  it  is  reasonable  to  allow  in- 
terest. There  is  no  rule  obliging  the  Court  to  allow  the  interest. 
It  is  a  matter  in  the  discretion  of  the  Court,  upon  the  considera- 
tion of  the  facts  of  the  case.  In  this  case  both  the  Courts  have 
considered  that  it  was  not  reasonable  that  interest  should  be 
allowed ;  and  there  are  no  facts  proved  which  would  enable  their 
Lordships  to  say  that  this  is  a  wrong  decision.  Mr.  Syhes  argued 
that  the  interest  ought  to  be  allowed,  because  the  present  De- 
fendant, in  getting  possession  of  the  estate  at  an  earlier  period 
than  he  might  otherwise  have  done,  has  had  the  benefit  of  the 
use  of  the  money.  But  there  is  nothing  in  the  evidence  to  sup- 
port this,  or  to  shew  that  it  was  the  fact.  The  question  must  be 
left  as  it  has  been  decided. 

Consequently  the  decision  of  the  lower  Courts  ought  to  be 
affirmed,  and  their  Lordships  will  humbly  advise  Her  Majesty  to 
affirm  it,  and  to  dismiss  the  appeal ;  and  the  Appellant  will  pay 
the  costs  of  it 


Solicitor  for  Appellant :  T.  L.  Wilson. 
Solicitors  for  Respondent :   Watkins  &  Latiey. 
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J.o.«      JONMENJOY  COONDOO Dependant; 

12*  AND 

jml     GEORGE  ALDER  WATSON Plaintiff. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Power  of  Attorney — Power  to  sell  or  purchase  does  not  include  Power  to  pledge- 
Principal  and  Agent. 

A  power  of  attorney  gave  to  the  holders  authority  "  for  the  purposes 
aforesaid  to  sign  for  me  and  in  my  name  and  on  my  behalf  any  and  every 
contract  or  agreement,  acceptance,  or  other  document,"  the  purposes  afore- 
said being  "  from  time  to  time  to  negotiate,  make  sale,  dispose  of,  assign, 
and  transfer  "  Government  promissory  notes,  and  "  to  contract  for,  purchase, 
and  accept  the  transfer  "  of  the  same : — 

Held,  that  upon  the  true  construction  of  this  power  the  holders  were 
authorized  to  sell  or  purchase  such  notes,  but  not  to  pledge  them. 

Bank  of  Bengal  v.  Macleod  (1)  distinguished. 

APPEAL  from  a  decree  of  the  High  Court  (May  4,  1882), 
reversing  a  decree  of  Wikon,  J.  (Dec.  22, 1881)  which  was  in 
favour  of  the  appellant. 

On  the  25th  of  April,  1881,  the  respondent  sued  to  recover 
possession  from  the  appellant  of  a  promissory  note  of  the  Govern- 
ment of  India  of  the  £4  per  Cent.  Transfer  Loan  1879  for  K&20,000, 
with  interest  and  damages  for  the  detention  of  the  same,  on  the 
ground  that  the  said  note  belonged  to  him  and  had  been  illegally 
and  improperly  indorsed  and  delivered  by  his  attorney  and  agent 
to  the  appellant  as  security  for  a  loan  to  his  said  attorney,  and 
that  at  the  time  the  Appellant  received  the  same  he  knew,  or  by 
proper  diligence  might  have  known,  that  the  note  had  been 
pledged  for  the  purposes  of  the  attorney,  and  that  he  had  no 
power  or  authority  to  pledge  the  same* 

The  Appellant  answered  that  the  Government  promissory  note 

*  Present: — Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  Coliikb, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhoube. 


(1)  5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  G.  35. 
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in  question  was  duly  and  properly  indorsed  and  transferred  to  J.  0. 

him  by  the  attorney  and  agent  of  the  Plaintiff,  acting  within  the  1884 

terms  and  scope  of  his  power  of  attorney  and  authority,  to  secure  Jonmenjoy 

an  advance  of  Bs.19,000  made  by  the  Appellant  to  the  attorney,  0o0^DO° 

and  that  so  far  as  the  Appellant  was  concerned,  the  transaction  Watson. 
was  perfectly  bond  fide  and  in  the  ordinary  and  usual  course  of 
business. 

The  facts  of  the  case  and  the  power  of  attorney  appear  in  the 
judgment  of  their  Lordships. 

Wilson,  J.,  was  of  opinion  that  the  power  of  attorney  was 
sufficiently  wide  to  cover  the  transaction  in  question  in  the  suit, 
and  that  although  such  transaction  was  a  fraud  on  the  part  of  the 
attorney  as  against  the  Respondent,  yet  that  there  was  no  reason 
to  say  that  the  Appellant  had  any  knowledge  or  notice  of  it. 

The  material  passage  in  his  judgment  is  as  follows : — 

"  The  words  of  the  power  are  '  negotiate,  make  sale,  dispose  of, 
assign,  and  transfer,  or  cause  to  be  procured  and  assigned  and 
transferred,  at  their  or  his  discretion,  all  or  any  of  the  Govern- 
ment promissory  notes.' 

"  Several  cases  have  been  cited  with  reference  to  the  construc- 
tion of  powers.  They  turn  on  the  particular  words  used,  but  one 
case  does  more — the  Bank  of  Bengal  v.  Macleod  (1).  That  case 
lays  down  a  rule  of  construction,  that  words  such  as  these  are  to 
be  construed  disjunctively,  so  as  to  give  a  power  to  negotiate,  a 
power  to  sell,  a  power  to  assign,  and  not  only  to  authorize  an  act 
which  may  be  described  by  all  these  words  together. 

"The  actual  words  in  the  case  of  the  Bank  of  Bengal  v. 
Macleod  (1)  were  different  from  these.  The  decision  in  that 
case  turned  on  the  word  "  indorse,"  which  does  not  occur  here. 
The  case  of  De  Bouchaut  v.  Ocidsmid  (2)  does  not  assist  us  in  this 
case.  In  that  case  it  was  held  that  the  power  '  to  assign,  sell, 
and  transfer'  stock  did  not  authorize  a  pledge.  That  case  is 
perhaps  so  far  an  authority  that  it  may  shew  that  the  words  here 
used  'assign  and  transfer'  would  not  themselves  authorize  a 

(1)  5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  C.  35.  (2)  5  Ves.  211. 
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J-  C.        pledge.     Wilson  v.  Moore  (1)  does  not  assist  in  the  construction 

18S4        of  this  power,  nor  does  Attwood  v.  Munnings  (2).  The  words  there 

Jonmenjot   were  '  indorse,  negotiate,  and  discount,'  and  all  that  was  decided 

™^°°     was  that  those  words  did  not  authorize  accepting  a  bill.    The 

VATfloy'     real  question  here  is,  whether  the  word  '  negotiate  *  necessarily 

requires  the  discounting  of  a  bill,  or  whether  the  word  is  satisfied 

by  a  pledge  as  in  this  case. 

"  It  appears  to  me  that  the  word  '  negotiate '  is  sufficiently 
wide  to  cover  a  transaction  such  as  that  which  took  place  in  this 
case. 

"  We  are  speaking  of  a  class  of  documents  long  known  as 
negotiable  instruments,  and  I  think  the  word  '  negotiate '  used  of 
such  an  instrument  means  to  deal  with  as  a  negotiable  instrument, 
by  indorsement,  if  the  instrument  is  such  as  to  require  indorse- 
ment, by  delivery,  if  it  passes  by  delivery ;  and  in  my  opinion, 
that  may  be  by  an  out  and  out  sale  or  by  pledge.  I  think, 
therefore,  that  the  word  '  negotiate '  covers  such  a  transaction  as 
this." 

The  High  Court  (Garth,  C.J.,  and  White,  J.)  reversed  this 
decision,  and  the  opinions  expressed  were  as  follows : — 

White,  J.:  "The  Defendant  strenuously  contends  that  the 
transaction  was  warranted  by  the  power  of  attorney  authorizing 
the  attorneys,  amongst  other  things,  to  '  negotiate '  the  Plaintiff's 
Government  paper. 

"  This  word  is  in  the  power  allied  with  the  words  '  make  sale, 
dispose  of,  assign,  and  transfer/  Each  of  these  words  according 
to  the  decision  of  the  Privy  Council  in  the  Bank  of  Bengal  v. 
Fagan  (3)  is  to  be  read  disjunctively,  and  the  powers  conveyed 
by  these  words  are  to  be  treated  as  joint  and  several. 

"The  power  of  attorney  relates  to  many  other  classes  of 
property,  besides  Government  notes  and  Government  paper,  the 
last  class  of  property  mentioned  being  '  securities  of  any  descrip- 
tion.' Viewing  the  words  conveying  authority  in  connection 
with  classes  of  property  over  which  the  powers  are  to  operate, 

(1)  1  M.  &  K.  337.  (2)  7  B.  &  C.  278. 

(3)  6  Moore,  Ind.  Ap.  40. 
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it  is  difficult  to  see  how  the  word  '  negotiate '  is  appropriate  to       J.  0. 
anything  which  is  ordinarily  done  with  or  to  a  Government  pro-       1884 
missory  note  or  piece  of  Government  paper.    As  was  truly  said   jo^ijoy 
by  one  of  the  learned  counsel  for  the  Plaintiff,  if  a  banker  who     C001"** 
had  a  Government  note  of  his  customer  deposited  with  him  for     Watson. 
safe  custody,  were  to  receive  a  written  order  from  that  customer 
to  negotiate  the  Government  note,  he  would  not  know  how  to 
execute  the  order,  and  would  probably  ask  his  customer  for  more 
definite  instructions  as  how  he  wished  the  note  to  be  dealt  with. 
If  a  similar  order  was  given  respecting  an  ordinary  commercial 
promissory  note,  the  banker  would  feel  no  hesitation  what  to  do 
with  the  note.    He  would  get  it  discounted,  which  means  that 
he  would  sell  the  note  and  put  it  in  circulation,  with  a  right  on 
the  part  of  the  purchaser  or  any  subsequent  holder  to  have 
recourse  on  the  party  on  whose  behalf  it  was  discounted,  in  case 
that  party's  name  was  on  the  note  and  default  made  in  payment 
of  the  note  at  maturity.    If  his  principal's  name  was  not  on  the 
note  when  offered  for  discount,  a  banker  who  held  a  similar  power 
of  attorney  to  the  present  one  would  beyond  doubt  be  authorized 
to  indorse  the  note  in  his  principal's  name  for  the  purpose  of 
discounting  the  bill. 

"  Promissory  notes  of  the  Government  of  India  issued  against 
a  loan  made  by  the  public  to  that  Government,  although  in  form 
the  same  as  ordinary  commercial  promissory  notes,  and  although 
transferable  by  indorsement  like  ordinary  commercial  notes,  differ 
from  them  in  most  other  essential  particulars.  They  are  not  pay- 
able at  any  certain  time,  or  on  demand,  or  at  sight.  Their 
payment  with  the  exception  of  the  half-yearly  interest  is  deferred 
indefinitely  at  the  will  of  the  borrowers  who  are  the  makers  of 
the  notes ;  and,  as  far  as  I  am  aware,  though  I  do  not  think  the 
point  has  ever  been  or  is  likely  to  become  the  subject  of  judicial 
decision,  the  holders  have  no  right  to  come  upon  previous  indor- 
sees for  payment  of  either  principal  or  interest  in  case  Govern- 
ment should  make  default.  A  consideration  of  all  these  circum- 
stances makes  me  doubt  whether  the  '  negotiate '  ought  not  to  be 
confined  in  its  application  to  that  class  of  property  which  is 
described  in  the  power  of  attorney  as  '  securities  of  any  descrip- 
tion,' and  to  such  of  them  only  as  are  ordinarily  said  to  be 
negotiated,  when  they  are  transferred  or  put  in  circulation. 
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"  Taking  the  term,  however,  to  be  applicable  to  a  Government 
promissory  note,  and  that  such  a  note  stands  in  the  same  position 
as  an  ordinary  commercial  note,  did  the  word  '  negotiate '  confer 
npon  Thompson  authority  to  do  what  he  did  in  the  present  case 
in  the  Plaintiff's  name  ? 

"  Is  it  reasonable  to  suppose,  or  is  it  a  reasonable  interpretation 
of  the  word  '  negotiate '  to  hold  that  the  Plaintiff,  when  he  exe- 
cuted the  power  in  Thompsons  favour,  intended  to  confer  upon 
Thompson  authority  to  pledge  his  credit  to  an  indefinite  extent 
or  make  him  responsible  for  any  money  which  Thompson  might 
choose  to  borrow,  or  empower  him  to  use  the  Government  paper 
in  Nicholls  A  Co.'s  hands  as  a  security  for  any  loan  that  Thompson 
might  please  to  contract?  I  think  not.  The  word  'negotiate,' 
if  applicable  to  such  property  as  Government  paper  or  Govern- 
ment promissory  notes,  did  not,  in  my  opinion,  authorize  Thomp- 
son to  do  more  than  put  the  paper  in  the  market,  or  to  put  it  in 
circulation  in  the  ordinary  way  in  which  such  a  transaction  takes 
place  in  the  market,  and  if  necessary  for  that  purpose,  to  indorse 
it  in  the  name  of  the  Plaintiff.  In  the  transaction  which  Thomp- 
son entered  into  with  the  Defendant,  it  was  not  put  in  the  market 
or  put  in  circulation,  it  was  deposited  as  a  security  for  money 
borrowed.  It  was  an  essential  part  of  the  transaction  between 
Thompson  and  the  Defendant  that  the  latter  should  keep  the 
paper  out  of  the  market  and  with  himself,  ready  to  be  returned 
to  Thompson  when  the  loan  was  paid  off,  or  when  he  sought  to 
redeem  the  paper.  If  the  Defendant  could  avail  himself  of  the 
paper  at  all  by  putting  it  upon  the  market,  it  was  only  after 
default  had  been  made  in  repaying  the  loan  or  redeeming  the 
paper. 

"  The  Defendant's  next  contention  is,  that  if  the  word  '  nego- 
tiate '  does  not  by  itself  authorize  the  transaction,  it  does  so  when 
coupled  with  the  words  lower  down  in  the  power  of  attorney 
which  runs  thus :  '  And  for  the  purposes  aforesaid,  to  sign  for  me 
and  in  my  name  and  on  my  behalf,  any  and  every  contract,  agree- 
ment, acceptance,  or  other  document.'  These  are  general  words ; 
and  if  the  contention  were  sound  Thompson  under  these  words 
might  have  entered  into  any  transaction  he  pleased  in  the  name 
of  the  Plaintiff,  involving  the  Plaintiff  in  any  amount  of  respon- 
sibility, provided  only  he  used  the  Plaintiffs  Government  paper 
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for  the  purpose  of  raising  the  money  necessary  to  carry  out  the       J.  0. 
transaction ;  thus  he  might  have  bought  goods  or  opened  a  shop       1884 
in  the  Plaintiff's  name.    The  authorities  cited  at  the  bar  shew   Jonmbnjot 
that  these  general  words  are  not  to  be  construed  as  enlarging  the     0oo^DO° 
authority  of  the  donee  of  the  power,  but  are  to  be  confined  strictly     Watbon. 
to  the  doing  of  things  necessary  to  be  done  in  performing  the 
acts  authorized  by  the  power. 

"The  Defendant  having,  in  my  opinion, failed  to  shew  that  the 
pledge  of  the  Government  note  was  authorized  by  the  power  of 
attorney  or  by  the  Plaintiff  independently  of  the  power  of 
attorney,  it  follows  that  he  acquired  no  title  to  the  note  by  its 
delivery  to  him,  although  at  the  time  it  bore  an  indorsement  in 
blank  in  the  Plaintiff's  name." 

Garth,  C.J. :  "  I  confess,  if  the  case  had  depended  upon  the 
meaning  of  the  word  "  negotiate "  in  the  power  of  attorney,  I 
should  have  been  disposed  to  take  the  same  view  as  the  learned 
Judge  in  the  Court  below.  I  see  no  reason  why  a  Government 
note  should  not  be  "  negotiated  "  like  any  other  promissory  note, 
and  if,  as  was  suggested  in  the  argument,  the  word  "  negotiate  " 
has  any  special  meaning  in  Calcutta,  which  would  confine  its 
applicability  to  any  particular  class  of  instruments,  or  to  any 
particular  mode  of  dealing  with  those  instruments,  I  think  evi- 
dence to  that  effect  should  have  been  given  at  the  trial. 

"  It  was  held  by  the  Privy  Council  in  the  case  of  the  Bank  of 
Bengal  v.  Fagan  (1)  that  a  power  to  indorse  a  Government 
note  of  this  kind,  authorized  an  indorsement  of  the  instrument 
by  way  of  pledge ;  and  upon  the  same  principle  it  seems  to 
me  that  a  power  to  negotiate  such  a  note  would  authorize  its 
negotiation  by  way  of  pledge. 

"  These  notes  are  negotiated  in  much  the  same  way  as  an 
ordinary  promissory  note ;  that  is  to  say,  by  indorsement  and 
delivery  in  the  first  instance,  and  afterwards  by  delivery  only ; 
and  indorsement  seems  to  me  to  be  only  one  mode  of  negotiation, 
the  word  "  negotiate  "  being  the  more  comprehensive  term  of  the 
two. 

"  But  this  case  does  not  depend,  in  my  opinion,  upon  the  mean- 
ing of  the  word  "  negotiate,"  nor  of  any  other  word  in  the  power 

(1)  5  Moore,  Ind.  A  p.  40. 
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J.  C.        of  attorney.    It  involves  a  different  and  much  broader  question 
1884        than  that  in  the  case  of  Bank  of  Bengal  v.  Fagan  (1).    There  the 
Jonmenjot    transaction,  in  respect  of  which  the  pledge  was  made,  was  per- 
Coondoo     fectly  honest  and  unimpeachable.    The  borrower  of  the  money 
Watbon.     effected  the  loan  on  his  own  account ;  and  the  only  question  was, 
whether  he  had  authority  under  the  power  of  attorney  to  indorse 
by  way  of  pledge  the  Government  notes  belonging  to  his  brother. 
The  Privy  Council  held,  that  the  word  "  indorse  "  gave  him  that 
power,  without  reference  to  the  purpose  for  which  the  indorse- 
ment was  made/' 

The  Chief  Justice  ruled  that  "the  whole  transaction  was  a 
fraud  and  nullity  from  beginning  to  end." 

Rigby,  Q.C.,  and  Rolland,  for  the  Appellant,  contended  that  the 
power  of  attorney  in  its  true  construction  was  wide  enough  to 
cover  the  transaction,  that  is  to  authorize  the  indorsement  and 
transfer  in  question.  If  the  Appellant  had  bought  the  Govern- 
ment paper  and  paid  the  money  for  it,  there  is  no  doubt  that  a 
good  title  to  it  would  have  passed.  But  it  is  contended  that 
because  the  words  are  not  so  wide  as  they  might  have  been,  and 
because  he  contracted  to  be  bailee,  and  not  purchaser,  therefore 
he  took  no  title  at  all.  Reference  was  made  to  Bank  of  Bengal  v. 
Macleod  (2),  Bank  of  Bengal  v.  Fagan  (3).  The  principle  is  that 
the  words  in  this  power  cover  a  pledge  and  do  not  necessarily 
point  to  a  sale  out  and  out.  The  old  doctrine  before  it  was  inter- 
fered with  by  the  Factors  Acts,  was  that  an  agent  to  sell  could 
not  pledge.  Reference  was  made  to  De  Bouchout  v.  Goldsmid  (4), 
Wilson  v.  Moore  (5).  The  case  for  the  Appellant  is  that  "  nego- 
tiate "  includes  "  indorse,"  and  that  Bank  of  Bengal  v.  Macleod  (2) 
is  decisive.  Ireland  v.  Livingston  (6)  decides  that  if  a  principal 
instructs  an  agent  in  such  a  way  that  the  agent  fairly  and  honestly 
understands  authority  to  be  given,  he  may  exercise  such  authority 
and  the  principal  is  bound.  There  is  nothing  here  which  ex- 
pressly confines  the  agent's  authority  to  a  ready  money  purchaser, 
the  reasonable  construction  is  that  a  power  to  borrow  was  included. 

(1)  5  Moore,  Ind.  Ap.  40.  (4)  5  Ves.  211. 

(2)  5  Moore,  Ind.  Ap.  1.  (5)  1  M.  &  K.  337. 

(3)  5  Moore,  Ind.  Ap.  27.  (6)  Law  Rep.  5  H.  L.  395. 
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The  word  "  sign  "  is  also  to  be  considered.    It  means  that  the       J.  G. 

agent  has  very  wide  powers.    A  power  generally  to  sign  any       1884 

contract  or  agreement  confers  a  position  of  trust  and  confidence,  Jonmbnjot 

it  gives  power  to  decide,  and  therefore  the  principal  should  suffer.     O00*1*00 

There  is  no  limit  to  the  extent  to  which  the  agent  might  pledge     Watson. 

the  principal's  credit  on  such  words  as  these.    He  could  purchase 

shares  to  any  amount ;  and  could  give  a  promissory  note  in  the 

name  of  his  principal.    "  Negotiate  "  includes  negotiate  by  way 

of  pledge.    So  does  "  dispose  of."    [Lord  Blackbubn  : — But  is 

there  an  authority  for  the  agent  to  borrow  for  himself,  to  pledge 

on  his  own  account?    Sib  Barnes  Peacock: — Is  government 

paper  a  negotiable    instrument  under  the  statute  of  Anne? 

Could  the  Government  or  an  indorser  be  sued  upon  it  ?]    It  is 

like  an  Exchequer  bill  in  this  country  under  57  Geo.  3,  c.  34. 

Reference  was  made  to  Wokey  v.  Pole  (1). 

Cohen,  Q.C.,and  Woodroffe,  for  the  Respondent,  contended  that 
the  agent  had  no  authority  to  borrow  in  the  Respondent's  name, 
or  to  pledge  the  Government  paper  in  question.  The  purpose 
for  which  the  power  of  attorney  was  given  should  be  attended 
to,  and  the  meaning  of  the  expressions  used  should  be  subordi- 
nated thereto.  Taking  the  whole  power  into  consideration  there  is 
no  authority  to  borrow,  the  authority  is  to  sell  and  purchase  shares ; 
there  is  no  power  to  pledge  the  principal's  credit.  Reference 
was  made  to  Taylor  v.  Kymer  (2),  Story  on  Agency,  sect.  68, 
69 ;  Attwood  v.  Mulling*  (3).  A  power  to  borrow  cannot  be  pre- 
sumed, for  it  was  not  incidental  to  the  duties  which  the  agent 
undertook ;  and  in  this  case  the  money  was  not  in  fact  borrowed 
for  the  purpose  of  those  duties.  Even  the  power  to  purchase 
means  a  power  to  purchase  for  cash :  Story  on  Agency,  sect.  77. 
With  regard  to  the  negotiability  of  this  paper  it  is  not  a  pro- 
missory note  within  the  meaning  of  the  statute  of  Anne.  The 
transferee  takes  no  better  title  than  the  transferor  unless  by  the 
law  merchant,  or  unless  the  instrument  is  negotiable  or  comes 
within  Goodwin  v.  Robarts  (4).    The  case  of  Olyn  v.  Baker  (5) 

(1)  4  B.  &  A.  1.  (3)  7  B.  &  C.  278. 

(2)  3  B.  &  Ad.  320.  (4)  1  App.  Cas.  476. 

(5)  13  East,  509. 
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J.  G.  distinguishes  Exchequer  bills  by  what  is  on  the  face  of  them. 

1884  Beference   was  made  to  Bank  of  Bengal   v.  East  India  Com- 

Jonmekjot  f<My  (1)  ;  B.&O.  Company  v.  The  Secretary  of  State  for  India  (2) ; 

Ooondoo  Nobinchunder  Day  v.  Secretary  of  State  for  India  in  Council  (3) ; 

Watson.  Crouch  v.  Credit  Fonder  of  England  (4). 

Bigby,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Kichard  Couch  : — 

The  Respondent  in  this  appeal,  George  Alder  Watson,  is  a 
Surgeon-Major  in  Her  Majesty's  Indian  Army,  and  the  Ap- 
pellant is  a  merchant  at  Calcutta.  On  or  about  the  18th  of 
October,  1878,  the  Respondent  deposited  with  Messrs.  NichoUs  & 
Co.,  described  in  the  plaint  as  a  firm  carrying  on  business  as 
bankers  and  financial  agents  in  Calcutta,  promissory  notes  of  the 
Government  of  India,  amounting  to  Rs.37,500,  for  which  a  receipt 
was  given  to  him  by  Nicholls  <fc  Co.,  headed  "  Safe  custody  receipt." 
One  of  those  notes  was  for  Rs.20,000.  This  note  was  payable  to 
Watson,  his  executors,  administrators,  or  assigns,  or  his  or  their 
order,  and  was  subsequently  exchanged  by  Nicholls  &  Co.  for  a 
similar  note,  apparently  that  the  interest  might  be  received  at 
Calcutta  instead  of  Peshatvar,  where  the  interest  on  the  former 
note  was  payable ;  but  no  question  arises  upon  this. 

On  the  18th  of  October,  1878,  Watson  executed  and  gave  to 
Nicholls  &  Co.  a  power  of  attorney,  in  the  following  terms : — 

"  Know  all  men  by  these  presents,  that  I,  George  Aider  Watson, 
Surgeon-Major,  19th  Regiment  Bengal  Lancers,  do  make,  con- 
stitute, and  appoint  William  Nicholls  and  George  Augustus  Thomp- 
son, of  Messrs.  Nicholls  &  Co.,  financial  agents,  Calcutta,  jointly 
and  severally  to  be  my  true  and  lawful  attorneys  and  attorney, 
for  me  and  in  my  name,  and  on  my  behalf,  from  time  to  time  to 
negotiate,  make  sale,  dispose  of,  assign  and  transfer,  or  cause 
to  be  procured  and  assigned  and  transferred,  at  their  or  his 
discretion,  all  or  any  of  the  Government  promissory  notes,  or 

(1)  Bignell's  Rep.  120.  (3)  Ind.  Law  Rep.  1  Calc.  11. 

(2)  Bourke's  Rep.  pt.  vii.  p.  166.  (4)  Law  Rep.  8  Q.  B.  374. 
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other  Government  paper,  bank  shares,  or  shares  in  any  public       J.  a 
company,  and  other  stocks,  funds,  and  securities  of  any  descrip-       1884 
tion  whatsoever,  now  or  hereafter  standing  in  my  name,  or  belong-   jonmbnjot 
ing  to  me,  or  any  part  or  parts  thereof  respectively.    And  also     C001™00 
for  me,  and  in  my  name,  and  on  my  behalf,  from  time  to  time,  at     Watsok. 
their  or  his  discretion,  to  contract  for,  purchase,  and  accept  the 
transfer  into  my  name  of  any  Government  promissory  notes  or 
other  Government  paper,  bank  shares,  or  shares  in  any  public 
company,  and  other  stocks,  funds,  and  securities  of  any  descrip- 
tion whatsoever,  now  or  hereafter  standing  in  the  name  or  names 
of,  or  belonging  to,  any  other  person  or  persons.    And  also  to 
receive  all  interest  and  dividends  due,  or  to  accrue  due,  on  all  or 
any  of  such  stocks,  funds,  and  securities.    And  for  the  purposes 
aforesaid,  or  any  of  them,  to  sign  for  me  and  in  my  name,  and  on 
my  behalf,  any  and  every  contract  or  agreement,  acceptance  or 
other  document.    And  to  sign,  seal,  and  deliver  for  me,  and  as 
my  act  and  deed,  any  and  every  deed  which  they  or  he  may  think 
expedient." 

This  power  of  attorney,  when  produced  in  evidence,  had  on  the 
back  of  it  a  seal  of  the  Public  Debt  Office,  Bank  of  Bengal, 
shewing  that  it  had  been  registered  there,  and  the  new  note  had 
on  the  back  two  like  seals,  with  the  same  register  number,  shew- 
ing that  a  power  of  attorney  had  been  registered  for  the  receipt 
of  interest  and  for  sale.  Watson  never  gave  to  Nicholls  &  Co.  any 
authority  to  deal  with  the  notes  except  the  power  of  attorney. 
The  note  when  produced  bore  two  indorsements,  "  Q.  A.  Watson, 
by  his  attorney,  0.  Aug.  Thompson,"  "  Q.  A.  Watson,  by  his 
attorney,  0.  Aug.  Thompson."  The  former  of  these  indorsements 
appeared  to  apply  to  a  receipt  for  a  half  year's  interest,  which 
was  indorsed  on  the  note. 

In  December,  1880,  a  broker  named  Goberdhone,  employed  by 
Nicholls  &  Co.,  applied  to  the  gomastah  of  the  Appellant  for  a 
loan  to  Watson  of  Es.19,000  on  the  pledge  of  a  Government 
security  for  Rs.20,000,  and  subsequently  brought  the  note  for 
Ks.20,000.  Being  asked  by  the  gomastah  under  what  authority 
the  name  of  Watson  was  signed  by  Thompson,  he  said  there  were 
two  seals  on  the  paper,  and  from  the  two  seals  it  appeared  that 
Mr.  Thompson  had  authority  to  draw  interest  and  sell  the  paper, 
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J.  G.        so  he  had  full  authority.    The  gomastah  then  sent  the  money  by 

1884        one  Koylash  Chunder  Roy  to  the  office  of  Nicholh  &  Co.,  telling 

Jonmenjoy    h"11 1°  Squire  whether  the  paper  was  actually  signed  by  Thompson. 

Coohdoo     What  then  took  place  is  stated  by  Koylash  Chunder  Boy  thus : — 

Watsost.     "  In  the  office  the  broker  took  the  paper  from  Ameer  Singh's 

durwan,  and  gave  it  to  Mr.  Thompson.    Mr.  Thompson  gave  that 

paper  to  me,  and  said  he  wanted  money  on  that  paper.    I  asked 

him  if  the  signature  on  the  paper  was  his  signature,  and  if  he  had 

pledged  the  paper  with  Ameer  Singh  Shumar  Mutt.    He  said, 

1  Yes.'    I  told  him  '  The  paper  stands  in  the  name  of  Mr.  Watson, 

why  do  you  want  money  on  this  paper,  and  what  authority  have 

you  to  sign  for  Mr.  Watson  ? '    Mr.  Thompson  said, '  I  hare  got  a 

power,  of  attorney.    If  you  wish  to  see  the  power  of  attorney  I 

can  show  it  to  you/    He  said  he  had  a  power  of  attorney  from 

Watson  to  manage  all  his  business,  and  he  had  authority  to 

asm  * 

receive  money  on  that  paper.  Then  he  executed  a  promissory 
note,  in  which  he  signed  for  Mr.  Watson,  gave  the  promissory 
note  to  me  with  the  Government  promissory  note,  and  took  the 
meney  from  me/9  In  the  account  books  of  the  Appellant  the 
transaction  was  entered  as  a  payment  of  Bs.19,000,  on  account  of 
pledge  of  company's  paper.  Nicholh  &  Co.  having  failed,  the 
Respondent  brought  a  suit  in  the  High  Court  of  Calcutta,  praying 
that  the  Appellant  might  be  decreed  to  indorse  and  deliver  up 
the  promissory  note  for  Rs.20,000  to  him,  and  to  pay  him  all 
such  interest  as  the  Appellant  might  have  received  thereon,  and 
that  the  Appellant  might,  if  necessary,  be  restrained  from  parting 
with  it. 

The  Judge  before  whom  the  case  came  on  for  disposal  dismissed 
the  suit,  with  costs.  On  appeal  to  the  High  Court  in  its  appellate 
jurisdiction,  this  decision  was  reversed,  and  a  decree  was  made  in 
the  Respondent's  favour,  from  which  there  is  this  appeal  to  Her 
Majesty  in  Council. 

It  was  properly  admitted  by  the  learned  Counsel  for  the  Appel- 
lant in  the  argument  before  their  Lordships  that  the  Appellant, 
having  notice  that  the  indorsement  was  under  a  power  of  attorney, 
was  in  the  same  position  as  if  the  power  of  attorney  had  been 
perused,  and  if  that  power  did  not  authorize  the  indorsement  he 
must  fail.    But  the  Counsel  contended  that  it  gave  an  authority 
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to  pledge  the  Government  note,  and  relied  upon  the  case  of       J.  0. 
the  Bank  of  Bengal  v.  Macleod  (1).    It  is  necessary  to  look  at       1884 
the  facts,  and  argument,  and  judgment  in  this  case  somewhat   Jonmknjoy 
minutely.  Coo«EO° 

The  action  was  one  of  detinue  and  debt  brought  by  James  Watkw 
William  Macleod  against  the  Bank  of  Bengal.  In  1841  the 
Plaintiff  sent  from  England  a  power  of  attorney,  constituting  and 
appointing  Alexander  Donald  Macleod  (his  brother),  and  Chris- 
topher Fagan,  carrying  on  business  in  Calcutta  as  agents  under 
the  firm  of  Macleod,  Fagan  &  Co.,  his  attorneys,  jointly  and 
separately  in  their  individual  names,  or  the  name  of  the  firm,  and 
on  his  behalf,  "  to  sell,  indorse,  and  assign,  or  to  receive  payment 
of  the  principal,  according  to  the  course  of  the  Treasury,  of  all  or 
any  of  the  securities  of  the  East  India  Company  for  shares  in  their  ' 
public  loans,"  to  which  he  was  entitled.  A.  D.  Macleod  applied 
to  the  Bank  of  Bengal  for  a  loan  upon  his  own  account,  and 
offered  as  a  security  company's  paper,  No.  13,397,  for  Bs.5000. 
This  note  bore  the  following  indorsement: — "Pay  to  C.  /. 
Gordon,  Esq.,  Secretary,  Union  Bank,  or  order  /.  W.  Macleod,  by 
his  attorney,  A.  D.  Macleod"  "  Pay  to  A.  D.  Macleod,  attorney 
to  /.  W.  Macleod,  order,  0.  J.  Cordon,  Secretary,  Union  Bank. 
J.  W.  Macleod,  by  his  attorney,  A.  D. Macleod"  The  secretary  of 
the  bank,  upon  inspection  of  the  note  and  the  last  indorsement, 
requested  to  see  the  power  of  attorney,  which  was  shewn  to  him. 
The  bank  then  took  a  further  indorsement  on  the  note  from 
A.  B.  Macleod  in  these  words : — "  Pay  to  the  Bank  of  Bengal,  or 
order  A.  D.  Macleod"  and  the  required  loan  was  then  made  by 
the  bank  in  the  ordinary  course  of  business.  Two  days  after- 
wards a  further  loan  of  Rs.17,100  was  made  by  the  bank  to  A.  D. 
Macleod,  upon  his  depositing  two  other  notes  and  indorsing  them, 
and  his  statement  that  they  were  his  own  property. 

A  verdict  was  found  for  the  Plaintiff,  and  a  rule  which  was 
granted  to  shew  cause  why  that  should  not  be  set  aside  and  a 
nonsuit  entered,  or  why  a  verdict  should  not  be  entered  for  the 
Defendants,  or  a  new  trial  granted,  having  been  discharged,  the 
Defendants  appealed  to  Her  Majesty  in  Council.  The  difference 
between  this  case  and  that  before  their  Lordships  may  be  here 

(1)  5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  C.  35. 
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J.  C.        noticed.    The  power  of  attorney  contained  the  word  "  indorse." 
1884        The  loan  was  made  to  A.  D.  Macleod  on  his  own  account,  and  the 
Jonmknjoy   bank  took  an  indorsement  on  the  note  from  him  on  his  own 
Coo^DO°     acQount,  and  not  as  attorney  for  J".  W.  Macleod.  In  this  case,  and 
Watbok.     in  the  similar  case  of  the  Bank  of  Bengal  v.  Fagan  (1)  (the  judg- 
ment being  given  in  both  cases),  it  was  argued  for  the  Appellants 
that  A.  D.  Macleod  had  power  to  indorse  the  notes ;  that  "  sell, 
indorse,  and  assign  "  might  be  read  either  distributively  or  con- 
junctively, and  the  power  to  indorse  was  not  auxiliary  only  but 
was  the  real  object  of  the  power.    For  the  Respondent  it  was 
argued  that  the  indorsement  mentioned  in  the  power  of  attorney 
was  for  the  purpose  of  authorizing  A.  D.  Macleod  as  agent  for  the 
purposes  of  a  sale,  and  a  power  to  sell  did  not  give  a  power  to 
pledge,  that  the  word  "  indorse  "  was  controlled  by  the  context,  and 
the  words  must  be  taken  collectively.    The  following  passages 
(p.  38)  from  the  judgment  delivered  by  Lord  Brougham  shew  the 
ground  of  the  decision: — 

"Thus,  the  main  and  fundamental  question  is,  had  Macleod 
&  Co.  authority  to  indorse  under  the  power  of  attorney,  which  is 
in  the  same  words  in  both  cases.  It  is  to  'sell,  indorse,  and 
assign,  or  to  receive  payment  of  the  principal  according  to  the 
course  of  the  Treasury,  and  to  receive  the  consideration  money 
and  give  a  receipt  for  the  same.9  It  is  contended  for  the  Respon- 
dent that  the  words  '  sell,  indorse,  and  assign,'  used  conjunctively 
cannot  be  used  in  the  disjunctive,  but  that  the  only  power  given 
to  indorse  is  one  ancillary  to  sale,  and  that  we  are  to  read  it  as  if 
it  were,  power  to  sell,  and  for  the  purpose  of  selling  to  indorse. 
This  construction  is  endeavoured  to  be  supported  by  referring  to 
the  variation  of  'or'  for  'and'  immediately  following  'or  to 
receive  the  money  at  the  Treasury.'  We  are  unable  to  go  along 
with  this  view  of  the  instrument.  The  variation  is  clearly  owing 
to  a  new  subject-matter  being  introduced.  .  .  .  Shall  we  then  say 
that  a  power  to  '  sell,  indorse,  and  assign,'  does  not  mean  a  power 
to  sell,  a  power  to  indorse,  and  a  power  to  assign ;  and  would  not 
such  a  negative  or  exclusion  be  doing  violence  to  the  plain  sense 
of  the  words  ?     If  we  adopt  this  exclusive  construction  we  must 

(1)  5  Moo.  Ind.  Ap.  40. 
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hold  that  these  words  not  only  give  no  powers  to  indorse  without       J.  C. 
selling,  but  also  that  they  give  no  power  to  sell  without  indorsing,       1884 
and  we  must  suppose  an  agent  acting  under  such  a  power  to  be   jon^jot 
entirely  crippled.  ...  It  appears  to  us  that  the  rational  and     C°ondoo 
the  natural  construction  is  the  one  which  represents  a  power  to     Watson. 
'  sell,  indorse,  and  assign/  as  a  power  to  sell,  a  power  to  indorse, 
and  a  power  to  assign — so  that  these  acts  may  be  done  apart  or 
together,  and  that  the    powers  are  conveyed  conjointly  and 
severally." 

It  seems  to  have  been  thought  by  two  of  the  learned  Judges 
of  the  High  Court  that  it  was  laid  down  in  this  case,  as  a  rule  of 
construction,  that  words  used  in  a  power  of  attorney  to  express 
the  objects  of  the  power  are  always  to  be  construed  disjunctively. 
Their  Lordships  cannot  agree  in  this  view  of  the  case.  The  words 
there  may  have  been  used  disjunctively,  but  they  do  not  see  any 
reason  why  the  rule  laid  down  by  Lord  Bacon,  Coptdatio  verborum 
indicat  acceptationem  in  eodem  sensu,  which  is  intended  to  aid  in 
arriving  at  the  meaning  of  the  parties,  should  not  be  used  in 
construing  a  power  of  attorney  as  much  as  any  other  instrument. 

The  power  of  attorney  in  the  present  case  is  not  in  the  same 
form  as  that  in  the  Bank  of  Bengal  v.  Macleod  (1).  It  does  not 
contain  in  express  words  a  power  to  "  indorse."  If  it  had,  the 
question  would  have  been  whether  there  was  anything  to  prevent 
it  from  being  a  power  in  the  discretion  of  the  donee  of  it  to 
indorse  the  note  and  so  convert  it  into  one  payable  to  bearer 
whenever  he  thought  fit  to  do  so  for  any  purpose.  But  in  this 
power  the  indorsement  is  not  authorized  in  express  words,  but  is 
authorized  if  it  comes  within  the  meaning  of  the  words,  "  And 
for  the  purposes  aforesaid  to  sign  for  me,  and  in  my  name  and  on 
my  behalf,  any  and  every  contract  or  agreement,  acceptance,  or 
other  document."    The  "  purposes  aforesaid  "  are  these, — 

"  From  time  to  time  to  negotiate,  make  sale,  dispose  of,  assign, 
and  transfer,  or  cause  to  be  procured  and  assigned  and  transferred 
[there  seems  to  be  a  mistake  in  words  here,  but  it  does  not  make 
any  difference  in  the  meaning],  at  their  or  his  discretion,  all  or 
any  of  the  government  promissory  notes  or  other  government 

(1)  5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  G.  35. 
Vol.  XI.  K 
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J.  a       paper,  &c,  and  also  for  me,  and  in  my  name,  and  on  my  behalf, 
1884        from  time  to  time,  at  their  or  his  discretion,  to  contract  for, 


Watsow. 


Jonmenjot    purchase,  and  accept  the  transfer  into  my  name  of  any  govern- 

CoONDOO 

v.         ment  promissory  notes  or  other  government  paper,  &c." 

The  Appellant's  counsel  relied  mainly  upon  the  word  "  nego- 
tiate," and  also  upon  "  dispose  of."  In  order  to  see  what  was 
intended  by  these  words,  they  must  be  looked  at  in  connection 
with  the  context,  as  well  as  with  the  general  object  of  the  power. 
This  appears  to  their  Lordships  to  have  been  to  sell  or  purchase 
for  Watson  government  promissory  notes  and  other  securities,  not 
to  borrow  or  lend  money  upon  them.  If  the  word  "  negotiate  " 
had  stood  alone,  its  meaning  might  have  been  doubtful,  though, 
when  applied  to  a  bill  of  exchange  or  ordinary  promissory  note, 
it  would  probably  be  generally  understood  to  mean  to  sell  or 
discount,  and  not  to  pledge  it.  Here  it  does  not  stand  alone, 
and,  looking  at  the  words  with  which  it  is  coupled,  their  Lord- 
ships are  of  opinion  that  it  cannot  have  the  effect  which  the 
Appellant  gives  to  it,  and,  for  the  same  reason,  "  dispose  of  "  can- 
not have  that  effect. 

It  did  not  appear  when  the  indorsement  by  Thompson  as 
Watsons  attorney  was  made,  but  Nicholls  &  Co.  did  not  deal  with 
the  note  as  having  themselves  become  the  holders  of  it  by 
indorsement,  as  was  the  case  in  the  Bank  of  Bengal  v.  Madeod  (1). 
They  borrowed  the  money  on  behalf  of  Watsony  giving  a  promis- 
sory note  for  it  signed  by  Thompson  as  his  attorney,  and  pledged 
the  government  promissory  note  as  Watson's.  As  they  had  not 
authority  to  do  this,  the  authority  to  sell  not  giving  an  authority 
to  pledge,  the  Appellant  acquired  no  title  to  the  note  by  its 
delivery  to  him,  and  the  High  Court  has  properly  made  a  decree 
in  the  Plaintiffs  favour. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  that 
decree  and  to  dismiss  this  appeal,  and  the  costs  of  it  will  be  paid 
by  the  Appellant. 

Solicitors  for  Appellant :  Watkins  &  Lattey. 
Solicitors  for  Respondents :  VaUance  &  VaUanee. 

(1)  5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  C.  35. 
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Feb,  9. 


MOUNG  HMOON  HTAW Defendant  ;       J.  c* 

AND  1883 

MAH  HPWAH .    .    .    Plaintiff.        *<*>«  28 

1884 
ON  APPEAL  FROM  THE  COURT  "OF  THE  RECORDER  OF  RANGOON. 

Burmah  Courts9  Act,  1875,  ».  ±— Buddhist  Law  of  Marriage— Wife's  Claim  to 

Maintenance, 

In  a  suit  by  a  wife  against  her  husband  to  recover  the  expenses  of  neces- 
saries and  living  for  the  past  five  years : — 

Held,  that  the  parties  being  Buddhists,  the  case  must  under  the  Burmah 
Courts  Act,  1875,  sect.  4,  be  decided  according  to  the  Buddhist  law ;  and 
that  by  that  law  the  wife  having  maintained  herself  out  of  her  separate 
property  cannot  sue  for  maintenance  for  the  period  during  which  she  has 
done  so : — 

IJcld,  also,  that  even  if  the  rule  of  justice,  equity,  and  good  conscience 
applied,  the  Plaintiff  had  not  established  any  ground  for  making  the  Defen- 
dant liable  for  her  maintenance. 

APPEAL  from  a  decree  of  the  Recorder  of  Bangoon  (June  21, 
1881),  on  the  hearing  of  a  suit  by  a  wife  against  her  husband  for 
maintenance,  whereby  the  latter,  the  Appellant,  was  ordered  to 
pay  to  the  former  Rs.10,000  and  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships,  and  the 
questions  raised  in  the  appeal  related  to  the  status  and  incidents 
of  marriage  amongst  Burmese  Buddhists. 

The  material  passages  in  the  Recorder's  judgment  are  as 
follows : — 

"  Having  found  as  a  fact  that  the  Plaintiff  is  the  wife  of  the 
Defendant  by  a  validly  constituted  marriage,  then  comes  the 
question  whether  she  is  entitled  to  maintenance. 

"  There  are  many  passages  in  the  Manoo  Wonnanna  and  Manoo 
Thara  Shwe  Myeen  Dammathats,  both  recognised  as  of  high 
authority,  which  shew  that  a  husband  is  bound  to  maintain  his 
wife ;  and  in  the  Manoo  Kyay  Dammathat  translated  by  the  late 

*  Present : — Lord  FitzGkeald,  Sib  Barnes  Peacock,  Sib  Robert  P.  Col- 
lier, Sib  Richard  Couch,  and  Sir  Arthur  Hobhoubb. 

K  2 
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J.  C.  Dr.  Richardson,  which  is  the  Dammathat  hitherto  most  generally 
1884  used  as  a  guide  in  questions  of  Burmese  law,  probably  from  the 
Moung  feet  of  its  being  the  only  one  translated  into  English,  in  the 
Hmoon  Htaw  chapter  on  the  different  kinds  of  wives,  par.  14,  page  14,  the 
Mah  Hpwah.  liability  is  clearly  indicated.  There  it  is  laid  down  in  the  case 
of  a  husband  going  on  a  trading  trip  leaving  a  sufficiency  for 
his  wife's  subsistence,  that  should  she  marry  before  the  expira- 
tion of  eight  years  he  may  take  away  all  her  property  and  sell 
her  and  if  there  be  debts  she  must  bear  them  alL  But  if  the 
husband  does  not  leave  subsistence  for  his  wife  and  shall  he 
absent  eight  years  trading,  and  she  has  not  enough  for  her  neces- 
sary food  and  clothing,  and  publicly  incur  debts,  for  her  subsist- 
ence, when  her  husband  arrives  he  must  pay  them  and  cannot 
say  that  they  were  contracted  without  his  knowledge.  Whether 
or  not  only  one  wife  is  permissible  according  to  the  older  Damma- 
th&ts,  on  page  93  of  Manoo  Kyay  Dammathat,  which  at  any  rate  is 
an  old  work,  in  sect.  46,  Book  III.,  it  gives  the  law  when  debts 
are  incurred  by  a  head  wife,  a  lesser  wife,  or  the  six  kinds  of 
concubines.  When  a  head  wife  incurs  the  debt  for  necessary 
expenses  even  without  the  husband's  knowledge  and  the  creditor 
has  informed  him  of  it  during  her  lifetime,  and  she  dies,  he  has 
to  pay  it  with  cent,  per  cent,  interest.  If  it  be  incurred  by  a 
lesser  wife  he  has  to  pay  principal  with  50  per  cent,  interest,  and 
if  by  a  concubine  who  has  not  been  purchased  or  connected  by 
means  of  money  but  who  did  not  eat  out  of  the  same  dish  with 
him,  then  he  has  to  pay  the  principal  with  25  per  cent,  interest 
In  the  Manoo  Wonnanna,  page  112,  sect.  116,  referring  to  the 
husband  going  to  a  distant  country  and  expecting  to  remain 
there,  it  says  he  must  provide  subsistence  before  he  leaves. 

"  Having  found  that  the  Plaintiff  is  the  wife  of  the  Defendant, 
although  by  mutual  consent  and  for  his  convenience  in  trade  she 
lived  in  Rangoon,  whilst  his  residence  was  at  Moulmein,  his  posi- 
tion is  somewhat  analogous  to  that  of  the  husband  who  goes  for 
the  purpose  of  trading  into  a  distant  or  foreign  land,  and  is  bound 
to  supply  his  wife  with  subsistence  according  to  his  means  and 
position.  I  see  no  reason  why  because  a  woman  happens  to  be  a 
second  wife,  his  liability  to  maintain  her  should  not  also  attach 
as  in  the  case  of  a  first  wife.    The  Defendant  said  the  Plaintiff 
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was  only  a  concubine,  and  he  paraded  his  vices  and  dissolute       J.  G. 
habits  to  the  Court  to  shew  that  she  was  in  no  better  position       1884 
than  the  many  other  women  he  had  picked  up  at  different  places      mounq 
in  his  journeys.    But  I  have  found  that  she  is  his  wife,  and  H*00*  Htaw 
Burmese  law  clearly  recognises  that  a  husband  is  bound  to  Mah  Hpwah. 
support  his  wife,  and  there  is  nothing  to  shew  that  it  makes  any 
difference  in  the  case  of  a  second  wife,  and  I  therefore  am  of 
opinion  that  the  Plaintiff  is  entitled  to  maintenance  suitable  to 
her  position  as  such,  having  reference  to  his  means  and  ability  to 
pay.    It  has  been  urged,  however,  that  if  she  is,  she  cannot  main- 
tain a  suit  for  it,  as  it  is  not  a  matter  of  a  civil  nature  cognizable 
by  this  Court.    But  upon  the  authority  of  the  High  Court,  Full 
Bench  Case,  Aunjona  Dasi  v.  Prahlad  Chandra  Ghose  (1),  I  hold 
that  this  is  a  suit  cognizable  by  the  Court,  as  I  recently  held  on 
the  same  authority  that  I  could  entertain  a  suit  wherein  the 
parties  were   Mahomedans,   to   restrain  a  person  marrying   a 
Mahomedan  female  against  the  wish  of  her  alleged  guardians. 
Maintenance  when  it  is  in  arrear  is  a  debt  which  is  essentially  a 
matter  cognizable  by  a  Civil  Court  so  long  as  it  is  not  barred  by 
limitation. 

"  Then  for  what  period  and  at  what  rate  is  the  Plaintiff  entitled 
to  recover  ?  Her  demand  is  I  consider  a  moderate  one  for  the 
period  for  which  she  sues,  considering  the  style  in  which  she 
lived  on  her  own  means,  and  her  husband's  large  and  lucrative 
business.  Her  expenses  she  says  were  always  over  Rs.300  a 
month  whilst  she  has  only  laid  her  claim  at  the  rate  of  Rs.198  a 
month.  That  is  a  very  reasonable  rate.  Now  from  what  period 
is  she  entitled  to  be  paid  this  ?  During  the  first  three  years  of 
the  marriage  the  Plaintiff  does  not  appear  to  have  looked  to  the 
Defendant  for  support.  She  was  a  woman  of  some  fortune,  other- 
wise she  could  not  have  expended  Rs.300  a  month  on  herself,  and 
she  did  not  seek  for  any  stated  allowance  from  her  husband, 
being,  it  may  be,  content  to  share  with  him  the  position  that  his 
large  and  prodigal  expenditure  on  works  of  merit  gave  him  in 
the  estimation  of  the  public.  Undoubtedly  he  spent  large  sums 
in  this  way,  and  the  putting  up  the  "  Htee  "  on  the  pagoda  at 
such  a  cost  made  him  at  the  time  a  man  of  great  note.    This  he 

(1)  6  Beng.  L.  R.  243. 
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J.  o.  did,  after  the  manner  of  Burmans,  after  a  very  prosperous  and 
1884  successful  season  in  his  teak  forests,  and  probably  it  may  to  some 
aj^0  extent  jiave  been  induced  from  the  desire  to  lay  up  a  store  of 
Hmoon  Htaw  merit  to  serve  him  in  a  future  state  of  existence  in  counteracting 
Mar  Hfwab.  the  de-merits  he  must  be  conscious  of  having  accumulated  in  his 
present  life  by  indulging  his  carnal  appetites  to  the  extent  he 
boasts  he  has  done.  The  Plaintiff  too,  says  she  out  of  her  own 
fortune  advanced  considerable  sums  on  his  account  to  obtain 
merit,  and  that  she  has  now  little  left.  Be  that  as  it  may,  for 
three  years  she  chose  to  live  on  her  own  means.  Can  she  there- 
fore sue  for  maintenance  for  any  part  of  that  period.  Can  she 
say,  although  she  was  willing  to  spend  her  own  when  he  ought  to 
have  provided  her  with  means,  whilst  he  treated  her  as  a  wife  and 
lived  with  her  as  often  as  the  exigencies  of  his  business  permitted 
him  to  come  to  Rangoon,  now  that  all  that  is  altered,  and  he  has 
deserted  her,  keeping  her  at  arm's  length,  that  she  is  entitled  to 
claim  maintenance  for  as  long  a  time  as  he  had  not  provided  her 
with  any,  provided  it  is  not  beyond  the  limits  she  can  sue  for 
maintenance.  At  first  I  was  inclined  to  the  opinion  that  having 
tacitly  spent  her  own  money  in  keeping  herself,  and  there  being 
nothing  in  the  Dammathats  which  have  been  referred  to  to  shew 
that  a  wife  who  has  means  should  not  expend  them  on  herself, 
and  so  prevent  the  husband  incurring  liability  for  debts  con- 
tracted with  strangers,  but  on  further  consideration  it  seems  to 
me  unjust  that,  merely  because  a  wife  has  tacitly  lived  at  her  own 
expense  under  a  particular  set  of  circumstances,  she  should,  as  it 
were,  be  taken  thereby  to  have  contracted  herself  out  of  her  rights 
and  be  unable  to  recover  them  when  those  circumstances  have 
become  changed,  and  that  through  the  fault  of  the  husband.  All 
that  she  can  be  said  to  have  done,  it  seems  to  me,  is  that  she, 
like  many  other  creditors,  was  not  vigilant  to  exact  her  debt  at 
the  risk  of  its  becoming  barred  by  limitation.  Whatever  period 
therefore  is  within  the  terms  of  limitation  applicable  to  the  case, 
I  hold  she  can  recover,  and  also  for  the  period  during  which  he 
has  ceased  to  live  with  her,  that  is  from  1289  B.  E.,  for  I  do  not 
consider  what  took  place  on  either  occasion  at  Oo  Hpaw  Gyees 
house  amounted  in  any  respect  to  a  divorce,  or  that  the  Defen- 
dant having  ceased  to  live  with  the  Plaintiff,  in  itself  constitutes 
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a  divorce  according  to  Burmese  law.    Although  a  divorce  was        J.  C. 
talked  about  at  Oo  Hpaw  Oyees  house,  and  the  Plaintiff  went       1884 
there  in  order  to  arrange  for  its  being  brought  about,  still  nothing      Mouno 
was  done,  both  parties  got  angry  and   Oo  Hpaw  Oyee  says  he  Hmo0^  Htaw 
nearly  turned  them  out  of  his  house.    Things  went  on  for  another  MahHfwah. 
year  in  the  same  way  as  before,  when  the  Plaintiff  again  demanded 
a  divorce  and  repayment  of  the  sums  of  money  she  had,  she  says, 
spent  on  his  behalf,  and  also  for  maintenance.    This  was  the  first 
time  she  seems  to  have  asked  him  for  maintenance.    No  divorce 
was  given  on  this  occasion  either,  and  notwithstanding  that  the 
Defendant  may  have  considered  that  he  had  virtually  divorced 
her  by  ceasing  to  cohabit  with  her,  I  hold  they  are  still  man  and 
wife.    Though  either  party  may  divorce  the  other  from  mere 
caprice,  even  though  there  is  no  fault  on  such  other's  part, 
divorces  are  seldom  made  except  at  the  instance  of  the  Loogyees 
before  whom  the  parties  consent  to  go,  who  then  pronounce  the 
divorce ;  or  the  parties  sue  in  the  Civil  Court  for  a  divorce,  and 
until  it  is  formally  pronounced  the  marriage  subsists. 

"  Being  of  opinion  that  the  parties  were  duly  married,  which 
marriage  has  not  been  dissolved  by  a  decree  of  divorce,  also  being 
of  opinion  that  the  Plaintiff  is  entitled  to  maintenance,  and  is  not 
estopped  from  claiming  for  the  period  during  which  she  lived  at 
her  own  cost,  provided  it  is  not  barred  by  the  law  of  limitation,  I 
have  to  say  what  period  of  limitation  applies  to  her  case.  No 
express  period  is  given  in  the  Limitation  Act  where  the  suit  is 
brought  by  a  Buddhist.  The  only  class  for  whom  an  express 
period  is  enacted  are  Hindus,  and  they  can  sue  within  twelve 
years.  As  regards  all  other  races  or  nationalities  the  Act  is 
silent;  but  it  is  enacted  that  in  all  other  cases  not  specially 
mentioned  the  term  shall  be  six  years.  This  then  is,  it  seems  to 
me,  the  period  applicable  to  the  Plaintiff,  but  she  can  recover  no 
more  than  she  has  sued  for.  She  has  assessed  her  claim  at  about 
Bs.198  a  month  for  five  years  after  giving  credit  for  Bs.1400,  the 
amount  realized  on  the  sale  of  a  house  which  the  Defendant  gave 
her,  and  there  will  be  a  decree  accordingly  for  the  amount  claimed, 
viz.,  Rs.10,000  and  costs." 

Woodroffe,  for  the  Appellant,  contended  that  the  Respondent 
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J.  c.        had  not  established  any  legal  right  to  the  decree  under  appeal. 

1884        Assuming  the  Appellant  and  Respondent  to  have  been  married 

Moung      according  to  Buddhist  usage,  two  broad  questions  arise,  first, 

Hmoon  Htaw  whether  such  marriage  had  not  under  that  usage  been  dissolved 

Mah  Hfwah.  by  the  non-cohabitation  of  the  parties  for  upwards  of  three  years, 

coupled  with  the  Appellant's  refusal  to  recognise  the  Respondent 

as  his  wife,  and  her  expressed  desire  to  be  divorced  from  him ; 

second,  whether  the  marriage  relation    still    subsisting,    the 

Respondent  is  entitled  to  maintenance  as  claimed  by  her.     The 

parties  are  Buddhists,  and  by  the  law  applicable  to  them  may 

be  divorced  without  any  decree  or  order  of  Court :  Mee  Hueen 

Qnoang  v.  Nga  Chmg  (1) ;  not  only  by  mutual  consent  which  may 

be  expressed  or  implied,  Mee  Thet  Slang  v.  Nga  Isau  Door  (2), 

but  also  on  certain  terms  as  to  distribution  of  property  at  the 

will  of  either  of  the  spouses :  Spark's  Burmese  Code,  c.  3 :  Shetoay 

Yin  v.  Mee  Thoo  Oneh  (3). 

[Sib  Babnes  Peacock: — The  Appellant  did  not  plead  a 
divorce  in  the  Lower  Court.  His  written  statement  denies  that 
he  had  ever  married  the  Respondent.] 

The  question  whether  the  conduct  of  the  parties  operated  as  a 
divorce  according  to  Buddhist  law  appears  from  the  judgment 
under  appeal  to  have  been  discussed  before  the  Recorder. 

[Lobd  FitzGebald  : — There  was  no  issue  as  to  divorce.  In 
their  Lordships'  judgment  this  question  cannot  now  be  argued.] 

With  regard  then  to  maintenance,  it  is  submitted  that  it  is 
in  the  present  case  "a  question  regarding  marriage"  within 
Act  XVII.  of  1875,  sect  4.  And  as  the  proposition  advanced 
by  one  of  the  Bombay  Judges  in  Ardaseer  Cursetjee  v.  Peroze* 
boye  (4),  that  marriage,  whatever  be  its  form,  operates  per  se  as  a 
contract  entitling  the  wife  to  maintain  a  civil  action  for  mainten- 
ance against  her  husband,  was  not  assented  to  by  the  committee, 
and  is  in  fact  without  authority:  it  is  necessary  to  ascertain 
whether  marriage  according  to  Buddhist  law  creates  such  liability, 
and  if  so,  under  what  circumstances  and  to  what  extent.  Mar- 
riage as  understood  among  Buddhists  in  British  Burmah,  is 

(1)  3  Jardine's  Notes  on  Bhuddist  (3)  4  Jardine's  Notes  on  Bhuddist 
Law,  App.  B.  p.  1.  Law,  pt.  5,  p.  3. 

(2)  Select  Decisions,  Burmah,  p.  3.  (4)  6  Moore,  Ind.  Ap.  348. 


VOL.  XI.]  INDIAN  APPEALS,  115 

merely  a  civil  contract  for  cohabitation  on  the  footing  of  social  J.  0. 
equality,  implied  or  evidenced  by  the  act  of  eating  together  out  1884 
of  the  same  dish,  involving  the  subordination  of  the  wife  to  the  Mouno 
husband  and  the  mutual  performance  of  certain  conjugal  duties :  °°*  TAW 
see  Manoo  Kyay  Dammathat,  Book  III.,  sect  1,  sects.  30-33  in  HahHfwah. 
Richardson's  edition  (1874),  p.  336,  and  pp.  347,  348 ;  Manoo 
Tsaya  Dammathat,  sect.  59  in  3  Jar  dines  Notes  on  Buddhist  Law, 
App.  A.,  p.  10;  Motmg  Ko  v.  Mee  Shewaz  Ya  (1);  Wagaru 
Dammathat,  Fart  II.,  sect.  1  in  4  Jar  dine' s  Notes  on  Buddhist 
Law,  Part  IIL,  p.  3.  The  husband  and  wife  do  not  become  in 
law  one  person.  Nor  does  either  spouse  acquire  any  interest  in 
the  separate  property  of  the  other,  whether  originally  belonging 
to  such  other  or  acquired  by  him  or  her  after  marriage.  They 
are,  however,  equally  entitled  to  the  joint  property  of  both 
consisting  of  the  profits  arising  from  the  employment  of  the 
separate  property  of  either,  as  also  of  all  property  acquired 
daring  marriage  by  their  mutual  skill  and  industry :  see  Spark's 
Burmese  Code,  c.  1,  sect.  14 ;  1  Jar  dine' 8  Notes,  Part  II. ;  Select  . 
Burmese  Decisions,  p.  17,  per  Jardine,  J. ;  Manoo  Kyay  Dama- 
that,  Book  XIL,  sect.  3  in  Richardson's  Edition  (1874),  pp. 
342-4.  The  Respondent  was  at  best  a  lesser  wife,  that  is  a 
woman  whom  a  man  takes  as  wife  whilst  the  maiden  (ngehmaya), 
whom  he  being  a  bachelor  (ngehlin)  married,  is  alive  and  not 
divorced :  Mah  Shwag  Choe  v.  Moung  Oung  Oyee  (2).  She  had 
abundant  means  of  her  own,  irrespective  of  the  large  sums  re- 
ceived by  her  from  the  Appellant,  and  out  of  the  profits  arising 
from  the  employment  of  her  separate  property  in  the  various 
trades  carried  on  by  her  after  marriage,  could  and  did  maintain 
herself  according  to  her  own  evidence  in  the  same  style  after 
marriage  as  she  had  done  before.  If  then  the  Appellant  was 
bound  to  maintain  the  Respondent,  he  has  in  fact  done  so  by 
permitting  her  the  free  use  of  those  profits  to  which  as  the 
joint  property  of  both  he  as  well  as  she  was  entitled.  There 
is,  however,  by  Buddhist  law,  no  obligation  in  the  husband  to 
maintain  his  wife,  which  she  can  enforce  by  civil  suit.  No 
authority  in  any  Dammathat  has  been  shewn  to  the  effect  that 
(1)  Sandford's  Rulings,  p.  15.  (2)  4  Jardine's  Notes,  pt.  v.  p.  5. 
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J.  C.  a  wife  may  demand  maintenance  from  her  husband  while  the 
1884  marriage  still  exists:  Nga  Kan  Ya  v.  Mee  Alay  in  Select 
Motog  Burmese  Decisions.  Nor,  it  might  have  been  added,  inasmuch 
Hm0°*  Htaw  as  the  rights  and  obligations  of  Buddhist  spouses  (saving  a  certain 
Mah  Htwah.  subordination  of  the  wife  to  the  husband)  are  absolutely  corre- 
lative, can  the  husband  similarly  compel  the  wife  to  support 
him.  That  law  provides  that  a  husband  or  wife,  at  all  events,  if 
ngehlin  or  ngehmaya,  who  being  possessed  of  sufficient  means, 
neglects  to  maintain  his  or  her  diseased  or  disabled  spouse 
if  in  want,  may  for  such  neglect  be  punished  criminally  and 
compelled  to  give  suitable  support  as  under  the  poor  laws  in 
this  country:  Manoo  Kyay  Dammath&t,  Book  V.,  sect  18  in 
Richardson  s  Edition  (1874),  p.  142.  This,  however,  is  matter 
of  criminal  and  not  civil  cognizance,  and  is  now  dealt  with 
so  far  as  the  wife  is  concerned  by  the  Code  of  Criminal  Pro- 
cedure. The  passages  from  the  various  Dammathats  to  which 
the  Becorder  refers  as  establishing  the  liability  of  a  husband 
to  maintain  his  wife  do  not  support  his  conclusion.  They 
relate  either  to  the  power  which  a  man  and  his  wife,  or  even 
a  man  and  his  concubine  mutually  have  of  pledging  each 
other's  credit ;  or  to  the  disability  to  which  the  husband  subjects 
himself  who  absents  himself  from  his  wife  without  leaving  her 
sufficient  means  of  support,  in  the  event  of  her  surrending 
herself  to  another  during  his  absence,  not  to  the  obligation  of 
maintenance  considered  either  as  matter  of  civil  or  criminal 
cognizance.  They  resolve  themselves  on  the  one  hand  into 
enumeration  and  illustration  of  the  doctrine  of  agency,  on  the 
other  into  limitations  of  certain  of  the  husband's  rights:  see 
Manoo  Eyay  Dammathat,  Book  III.,  sects.  28-32  and  46-48; 
Book  V.,  sects.  14r-17,  in  Riehardson,  pp.  82,  84,  93,  94 ;  and 
Manoo  Wonnanna  Dammathat,  sects.  167-8  in  3  Jar  dine  8  Notes, 
p.  27;  and  Sandford's  Killings,  p.  26.  Should  the  passages, 
however,  be  thought  relevant  in  any  degree  to  the  question  of 
maintenance,  the  present  case  does  not  fall  within  them.  They 
apply  only  to  the  wife  "  wholly  without  subsistence  "  when  "  she 
really  has  not  enough  for  necessary  food  and  clothes,  and 
publicly  incurs  debts    for  her  subsistence,"  or  "not  having 
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wherewithal  to  buy  food  or  clothes/'  sells  or  pledges  herself  or  her       J.  G. 
children  to  obtain  necessary  support.    Here  the  Respondent       1884 
according  to  her  own  statement  in  consequence  of  her  business      moung 
requirements,  lived  in  her  own  house  at  Rangoon  apart  from  the  Hmoon  Htaw 
Appellant,  and  having  ample  means  maintained  herself  thereout  Mah  Hpwau. 
as  she  chose  without  reference  to  him. 

The  Respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Eichakd  Couch  : — 

The  Appellant  was  the  Defendant  in  an  action  brought  by  the 
Respondent  in  the  Court  of  the  Recorder  of  Rangoon,  in  which 
the  Respondent  alleged  that  she  was  married  in  Rangoon  to  the 
Appellant  according  to  Burmese  rights  and  customs,  and  claimed 
Rs.10,000  for  her  expenses  of  necessaries  and  living  for  five 
years,  deducting  Rs.1400,  the  amount  realized  by  the  sale  of  a 
house  given  to  her  by  the  Appellant.  The  Appellant  denied  the 
marriage  and  that  the  Respondent  was  entitled  to  any  main- 
tenance. The  Recorder  found  as  a  fact  that  she  was  the  wife  of 
the  Defendant  by  a  validly  constituted  marriage,  the  Burmese 
law  recognising  a  plurality  of  wives,  and  the  Plaintiff  being 
what  is  generally  called  a  lesser  wife.  Their  Lordships  are  of 
opinion  that  this  was  quite  in  accordance  with  the  evidence.  He 
then  considered  the  question  of  maintenance,  as  to  which  the 
material  facts  may  be  taken  from  the  evidence  which  the 
Planitiff  herself  gave. 

They  were  married  in  Tagoo  1235  (about  1873  A.D.).  The 
Defendant  is  a  trader  in  timber  and  a  forester,  and  has  forest 
leases  in  Zimmay,  the  Mine-loon-gyee  forest.  The  Plaintiff  carried 
on  a  business  of  her  own  at  Rangoon,  At  the  marriage  the 
Defendant  gave  her  a  dower  of  Rs.20,000,  and  they  lived  together 
for  some  time,  principally  at  Rangoon,  but  the  Defendant's 
business  frequently  took  him  away.  He  wished  her  to  reside  at 
Rangoon,  and  requested  her  to  live  in  a  respectable  style,  which 
she  did,  entertaining  the  relatives  and  friends  of  the  Defendant, 
and  he  not  giving  her  any  money  towards  the  expenses  of  those 
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J.  G.       entertainments.    The  Plaintiff  always  carried  on  a  business  of 

1884        her  own,  dealing  in  mineral  oil  and  rice,  and  accumulated 

M^d      118.80,000  in  different  kinds  of  property ;  and  lived,  she  said,  in 

Hmoon  Htaw  ^  8ame  8tyie  aftej.  marrying  the  Defendant  as  she  had  done 

Mah  Hfwah.  before.  In  the  opinion  of  the  Recorder  the  Plaintiff  received 
from  the  Defendant  about  Es.23,500,  but  she  said  she  had 
expended  all  that  and  large  sums  of  her  own  in  works  of  merit 
for  the  Defendant  at  his  request. 

Upon  the  question  of  maintenance,  the  Recorder  said,  "  There 
are  many  passages  in  the  Manoo  Wonnanna  and  Manoo  Thara 
Shwe  Myeen  Dammathats,  both  recognised  as  of  high  authority, 
which  shew  that  a  husband  is  bound  to  maintain  his  wife ;  and  in 
the  Manoo  Kyay  Dammathat,  translated  by  the  late  Dr.  Richardson, 
which  is  the  Dammathat  hitherto  most  generally  used  as  a  guide 
in  questions  of  Burmese  law,  probably  from  the  fact  of  it  being 
the  only  one  translated  into  English,  in  the  chapter  on  the 
different  kind  of  wives,  par.  14,  p.  14,  the  liability  is  clearly 
indicated."  Then  after  stating  what  was  there  laid  down,  he  said 
he  was  of  opinion  that  the  Plaintiff  was  entitled  to  maintenance 
suitable  to  her  position  as  second  wife,  having  reference  to  the 
Defendant's  means  and  ability  to  pay.  The  judgment,  from 
which  it  is  unnecessary  to  quote  more,  ended  by  saying  that  the 
Plaintiff  was  not  estopped  from  claiming  for  the  period  during 
which  she  lived  at  her  own  cost,  provided  it  was  not  barred  by 
the  law  of  limitation,  and  giving  the  Plaintiff  a  decree  for  the 
amount  claimed,  viz.,  Rs.10,000,  and  costs. 

Since  this  judgment  was  given,  Mr.  Jardine,  the  present 
Judicial  Commissioner  of  British  Burmah,  has  published  some 
valuable  notes  on  Buddhist  law,  with  translations  of  the  Wonnanna 
Dammathat,  and  several  others,  on  marriage  and  divorce,  and 
inheritance  and  partition,  with  notes,  and  cases  illustrating  the 
Burmese  law  of  marriage  and  divorce,  as  now  administered  in 
the  British  Courts.  In  coming  to  an  opinion  upon  this  appeal, 
their  Lordships  have  had  the  advantage  of  this  additional 
information  about  Burmese  law. 

For  the  purposes  of  marriage,  divorce,  and  inheritance,  the 
property  of  the  married  persons  is  considered  separate  or  joint. 
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The  following  is  defined  as  separate  property  of  the  husband  J.  C. 
and  wife  by  Major  Sparks  in  his  Code,  which  has  been  used  in  1884 
the  British  Courts  as  an  authority  on  Burmese  law  : —  Mouno 

1.  What  belonged  to  either  before  marriage.  Hmoon  Htaw 

2.  What  has  been  given  especially  to  either  since  marriage.      Mah  Hpwar. 

3.  What  has  come  into  the  possession  of  either  by  inheritance 
from  his  or  her  own  family  since  marriage. 

4.  Clothes,  jewels,  and  ornaments. 

The  profits  or  interest  arising  since  marriage  from  the  employ* 
ment  or  investment  of  the  separate  property  of  either  husband  or 
wife,  as  also  the  property  required  during  the  coverture  by  their 
mutual  skill  and  industry,  are  their  joint  property. 

It  is  the  duty  of  the  husband  to  provide  subsistence  for  his  • 
wife,  and  to  furnish  her  with  suitable  clothes  and  ornaments.  If 
he  fails  to  do  so  he  is  liable  to  pay  debts  contracted  by  her  for 
necessaries ;  but  it  appears  to  their  Lordships  that  this  law  would 
not  be  applicable  where  she  has  sufficient  means  of  her  own. 
They  have  not  found  any  authority  for  saying  that  where  the 
wife  has  maintained  herself  she  can  sue  her  husband  for  main- 
tenance for  the  period  during  which  she  has  done  so. 

By  the  Burmah  Courts  Act,  1875,  sect.  4,  it  is  enacted  that 
where  in  any  suit  or  proceeding  it  is  necessary  for  any  Court 
under  that  Act  to  decide  any  question  regarding  succession, 
inheritance,  marriage,  or  caste,  or  any  religious  usage  or  institu- 
tion, the  Buddhist  law,  in  cases  where  the  parties  are  Bhuddhists, 
shall  form  the  rule  of  decision,  except  in  so  far  as  such  law  has, 
by  legislative  enactment,  been  altered  or  abolished,  or  is  opposed 
to  any  custom  having  the  force  of  law  in  British  Burmah.  And 
in  cases  not  provided  for  by  the  former  part  of  the  section,  or  by 
any  other  law  for  the  time  being  in  force,  the  Court  shall  act 
according  to  justice,  equity,  and  good  conscience.  It  appears  to 
their  Lordships  that  this  is  a  question  regarding  marriage,  and  is 
to  be  decided  according  to  the  Bhuddist  law ;  but  assuming  that 
it  is  a  case  in  which  the  Court  is  to  act  according  to  justice, 
equity,  and  good  conscience,  their  Lordships  have  considered 
whether  the  decree  appealed  from  can  be  supported  on  those 
grounds.    The  Recorder  seems  to  have  taken  this  view  of  the 
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J.  G.       case,  for  he  says,  "  It  seems  to  me  unjust  that  merely  because  a 

1884        wife  had  tacitly  lived  at  her  own  expense  under  a  particular  set 

Mouno      of  circumstances,  she  should,  as  it  were,  be  taken  thereby  to  have 

°°«.     AW  contracted  herself  out  of  her  rights,  and  be  unable  to  recover 

Mah  Hfwah,  them  when  those  circumstances  have  become  changed,  and  that 

through  the  fault  of  the  husband/'  Their  Lordships  do  not  agree 

to  this.    Having  regard  to  the  Burmese  law  as  to  the  property  of 

married  persons,  they  do  not  see  in  the  facts  of  this  case  any 

ground  in  equity  or  good  conscience  for  making  the  Defendant 

liable  for  maintenance.  It  may  be  that  he  requested  the  Plaintiff 

to  live  in  a  respectable  manner,  but  she  incurred  no  additional 

expenses  in  consequence.    It  did  not  cause  any  change  in  her 

style  of  living,  and  it  is  not  possible  to  assign  any  portion  of  her 

claim  to  that  request. 

It  remains  to  be  noticed  that  in  the  reasons  for  the  appeal  it  is 
said  that  there  had  been  a  divorce  according  to  Buddhist  law  by 
the  conduct  of  the  parties.  This  was  not  made  a  ground  of 
defence  in  the  Defendant's  written  statement,  and  there  was  no 
issue  upon  it.  And  consequently  their  Lordships  intimated  to 
the  counsel  for  the  Appellant  that  they  could  not  allow  this 
question  to  be  argued. 

For  the  reasons  above  given  their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  decree  of  the  Becorder's  Court, 
and  to  order  the  suit  to  be  dismissed  with  costs  in  that  Court 
The  costs  of  the  appeal  to  be  paid  by  the  Respondent. 

Solicitors  for  Appellant :  Sanderson  &  Holland. 
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HAJI  ABDUL  RAZZAK       .......     Dependant;      j.c* 

AND  l8^* 

MUNSHI  AMIR  HAIDAR Plaintiff.     Marchi3,u. 

ON  APPEAL  FROM  THE  JUDICIAL  COMMISSIONER  OF  OUDH. 

Act  I  of  1869,  *.  13 — Validity  of  Will — Registration — lifle  to  Maintenance — 

Deposit  of  WiU. 

Held,  that  a  sister's  son  is  not  a  person  a  bequest  to  whom  in  the  life- 
time of  a  brother  is  excepted  from  the  necessity  of  registration  under 
sect.  13  of  Act  I.  of  1869. 

Quccrcy  whether  a  person  entitled  to  maintenance  has  such  an  interest  in 
the  deceased's  estate  as  would  except  a  bequest  in  his  favour  from  the  like 
necessity. 

A  deposit  of  a  will  under  Part  IX.  of  Act  VIII.  of  1871  is  not  a  regis- 
tration as  required  by  Act  I  of  1869. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (March 
22,  1882),  whereby  he  modified  in  favour  of  the  Respondent  a 
decree  of  the  District  Judge  of  Lucknow  (Sept.  2,  1881),  and 
decreed  to  the  Respondent  the  real  property  left  by  MvsmmcU 
Kutub-un~nis$ay  deceased,  talukdar  of  Qauria,  together  with 
mesne  profits  from  the  date  of  suit,  and  dismissed  the  rest  of  the 
Respondent's  claim. 

The  main  question  in  the  suit,  and  that  on  which  the  Courts 
below  differed,  was  as  to  the  validity,  in  the  absence  of  registra- 
tion under  the  provisions  of  the  Oudh  Estates  Act,  1869,  and 
the  Indian  Registration  Act,  1871,  of  the  will  of  one  Mussvmat 
Kutub-un-nism,  a  Mahomedan  lady  and  an  Oudh  talukdar,  whose 
name  had  been  entered,  as  such,  in  the  lists  Nos.  1  and  3  of 
talukdars,  drawn  up  in  accordance  with  Part  III  of  the  Oudh 
Estates  Act,  1869. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  finding  of  the  Judicial  Commissioner  as  to  registration  was 
as  follows : — 

"  As  regards  registration,  it  is  explained  in  sect  2,  Act  I.  of 

*  Present: — Lord  Blackburn,  Sir  Barnes  Peaoook,  Sir  Robert  P.  Col- 
lier, Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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J.  C.        1869,  that  *  registered '  means  registered  according  to  the  pro- 

1884        visions  of  the  rules  relating  to  the  registration  of  assurances  for 

HajTabdul  the  time  being  in  force  in  Oudh.    The  will  of  Musswnat  KtUub- 

Bazzak      w*-nisaa  was  simply  deposited  under  the  provisions  of  Part  IX., 

Munshi  Amis  Act  VIII.  of  1871.    The  special  rules  for  the  deposit  of  wills 

were  not  the  rules  relating  to  the  registration  of  assurances.    To 

have  made  the  registration  valid  there  should  have  been  registra- 
tion under  Part  VHL  of  the  Act.  I  must  find  against  the 
Defendant-Respondent  that  the  will  was  not  registered  as  required 
by  Act  I.  of  1869." 

SyJces,  and  Duthie,  for  the  Appellant. 

Doyne,  for  the  Respondent,  was  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Robert  P.  Collieb: — 

In  this  case  Musmmat  Kutub-un-nma  was  the  talukdar  of  an 
estate  called  Qawria,  under  a  sunnud  granted  to  her  by  the 
Government  of  India.  She  died  in  1879,  having  made  a  will  on 
the  30th  of  April,  1874.  The  present  suit  is  brought  by  her 
heir-at-law,  her  brother,  who  claims  what  he  is  entitled  to  of  her 
estate  as  heir.  The  Defendant  is  a  nephew  of  hers,  a  sister's  son ; 
and  he  sets  up  the  will,  under  the  provisions  of  which  he  was 
entitled  to  the  taluka  and  the  greater  part  of  her  property.  The 
Plaintiff  denied  the  execution  of  the  will ;  he  imputed  fraud,  he 
denied  the  capacity  of  the  testatrix,  and  in  other  ways  impugned 
the  will.  It  is  not  necessary  to  dwell  upon  these  issues,  which 
both  Courts  have  found  against  him,  and  which  have  not  been 
argued  again  by  his  counsel  here.  A  further  question  was  raised 
which  certainly  had  been  alluded  to,  if  not  mentioned  as  dis- 
tinctly as  it  might  have  been  in  the  plaint,  that  the  will  had  not 
been  properly  registered  under  the  Oudh  TdluJcdars  Act.  The 
subordinate  Judge  declined  to  entertain  this  question,  because  it 
was  raised  at  a  late  stage  when  apparently  the  evidence  had  been 
finished,  and  because  on  the  settlement  of  issues  it  had  not  been 
suggested  on  either  side  that  an  issue  should  be  raised  on  this 
point ;  and  he  found  the  will  to  be  established.    Thereupon  an 
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appeal  was  brought  by  the  Plaintiff  to  the  Judicial  Commissioner.       J.  0. 
The  Judicial  Commissioner  agreed  with  the  subordinate  Judge       1884 
as  to  the  factum  and  validity  of  the  will,  except  so  far  as  it  was  Haji  Abdul 
not  registered;  but  he  came  to  the  conclusion  that  it  had  not      1*AZZAK 
been  properly  registered  under  the  provisions  of  sect  13  of  the  Munbhi  Amir 

Oudh  Taiukdars  Act.   That  is  the  question  before  their  Lordships.       

Many  other  questions  were  raised  in  the  ingenious  argument  of 
Mr.  Sykes  ;  but  inasmuch  as  the  greater  part  of  them  have  been 
disposed  of  in  the  course  of  the  argument,  their  Lordships  do  not 
think  it  necessary  further -to  advert  to  them. 

The  13th  section  is  to  this  effect : — "  No  talukdar  or  grantee 
shall  have  power  to  give  or  bequeath  his  estate  or  any  portion 
thereof  or  any  interest  therein,  to  any  person  not  being  either 
(1)  a  person  who  under  the  provisions  of  this  Act,  or  under  the 
ordinary  law  to  which  persons  of  the  donor's  or  testator's  tribe 
and  religion  are  subject,  would  have  succeeded  to  such  estate  or 
to  a  portion  thereof,  or  to  an  interest  therein,  if  such  talukdar  or 
grantee  had  died  intestate."  Sub-sect.  2  follows,  which  is  not 
material  to  the  present  case,  and  then  come  the  words : — "  Except 
by  an  instrument  of  gift  or  a  will  executed  and  attested,  not  less 
than  three  months  before  the  death  of  the  donor  or  testator,  in 
manner  hereinafter  provided  in  the  case  of  a  gift  or  will,  as  the 
case  may  be,  and  registered  within  one  month  from  the  date  of 
its  execution."  There  is  an  interpretation  clause,  which  says 
Ui registered9  means  registered  according  to  the  provisions  of  the 
rules  relating  to  the  registration  of  assurances  for  the  time  being 
in  force  in  Oudh"  The  two  questions,  then,  which  arise  are  these : 
In  the  first  place,  was  it  necessary  that  this  will  should  be  regis- 
tered ?    In  the  second  place,  was  it  registered  ? 

The  first  question  depends  upon  whether  the  devisee  came 

under  the  description  of  persons    in    the   1st    sub-section    of 

clause  13 — "a  person  who  under  the  provisions  of  this  Act,  or 

tinder  the  ordinary  law,  would  have  succeeded  to  such  estate  or 

to  a  portion  thereof,  or  to  an  interest  therein,  if  such  talukdar 

or  grantee  had  died  intestate."    The  only  plausible  argument 

adduced  on  the  part  of  the  Appellant  on  this  sub-section  was 

that  the  Appellant  would  have  been  entitled  to  maintenance, 

which,  if  not  an  "  estate  or  a  portion  thereof,"  was  "  an  interest 
Vol.  XI.  L 


124  INDIAN  APPEALS.  [L.  B. 

J.  CI       therein/'  and  therefore  that  a  devise  to  him  need  not  be  regis- 

1884       tered.    Their  Lordships  are  far  from  affirming  that  a  mere  title 

Haji  Abdul  to  maintenance  would  be  such  an  "  interest  therein "  as  would 

Ra^zak     come  within  this  clause ;  but  it  is  not  necessary  to  decide  this 

Muwshi  Amib  question,  because  the  section  which,  if  at  all,  confers  this  right  to 

maintenance — sect.  26, — (taken  in  conjunction  with  sect.  24), 

speaks  of  "  nephews  of  the  deceased,  being  fatherless  minors," 
and  it  is  not  shewn  that  this  Appellant  was  a  minor  either  at 
the  time  of  the  death  of  the  testatrix  or  at  the  execution  of  the 
will.  It  is  scarcely  necessary  to  observe  that  under  sect.  22, 
which  regulates  the  succession  to  taluks,  his  claim  cannot  be 
supported.  There  appears  no  pretence  for  speaking  of  him  as 
an  adopted  son  under  the  5th  clause ;  and  none  of  the  other 
clauses  have  been  contended  to  be  applicable  to  him. 

This  being  so,  it  follows  that  the  will  is  one  which,  in  order  to 
be  valid  so  far  as  to  pass  the  taluk,  requires  registration ;  and 
then  we  come  to  the  question  whether  it  has  been  registered  in 
accordance  with  the  Act. 

The  interpretation  clause  before  referred  to  leads  to  the  inquiry 
what  were  the  rules  relating  to  the  registration  of  assurances  for 
the  time  being  in  force  in  Oudh.  They  are  to  be  found  in 
Act  YIII.  of  1871.  It  is  to  be  observed  with  reference  to  that 
Act  that  it  contains  a  very  distinct  set  of  provisions  with  respect 
to  what  is  called  depositing  wills  and  registering  them.  Section  27 
is  in  these  terms : — "  A  will  may  at  any  time  be  presented  for 
registration," — that  is  one  thing, — "  or  deposited  in  manner 
hereinafter  provided," — which  is  another  thing.  When  we  pro- 
ceed with  the  Act  we  find  that  Part  YIII.  relates  to  presenting 
for  registration  wills,  and  authorities  to  adopt.  Section  40  is  in 
these  terms : — "  The  testator,  or  any  person  claiming  as  executor 
or  otherwise  under  a  will,  may  present  it  to  any  registrar  or  sub- 
registrar  for  registration."  Section  41  runs  thus : — "  A  will  or 
an  authority  to  adopt,  presented  for  registration  by  the  testator 
or  donor,  may  be  registered  in  the  same  manner  as  any  other 
document"  Part  IX.  refers  to  the  deposit  of  wills,  and  sect  42 
says : — "  Any  testator  may,  either  personally  or  by  duly  autho- 
rized agent,  deposit  with  any  registrar  the  will  in  a  sealed  cover 
superscribed  with  the  name  of  the  depositor  and  the  nature  of 
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the  document."    Section  43  says : — "  On  receiving  such  sealed       J.  0. 
coyer,  the  registrar,  if  satisfied  that  the  depositor  is  the  testator       1884 
or  his  duly  authorized  agent,  shall  transcribe  in  his  register  haji  Abdul 
book  No.  5  the  superscription  on  such  sealed  cover,  and  note  in      ra^ak 
the  register  and  on  the  sealed  cover  the  year,  month,  day,  and  Mmrcm  Amib 

hour  of  such  presentation  and  receipt,  together  with  the  name  of       

the  depositor  and  the  name  of  each  of  the  persons  testifying  to 
the  identity  of  such  depositor,  and  the  inscription,  so  far  as  it  is 
legible,  on  the  seal  of  the  cover.  The  registrar  shall  then  place 
and  retain  the  said  cover  in  his  fire-proof  box."  Section  44 
says: — "If  the  depositor  of  any  such  sealed  cover  wishes  to 
withdraw  it,  he  may  apply  to  the  registrar  with  whom  it  has 
been  so  deposited  for  the  delivery  of  the  cover ;  and  the  regis- 
trar, if  satisfied  as  to  the  identity  of  the  depositor  with  the 
applicant,  shall  deliver  the  cover  accordingly."  And  then,  after 
the  death  of  the  testator,  there  is  a  provision  for  its  being  opened 
and  registered.  So  it  appears  that  by  the  deposit  of  a  will  no 
information  is  given  to  anybody  who  may  search  the  register  as 
to  its  contents,  and  the  testator  can  at  any  time  during  his  life- 
time withdraw  it  in  the  sealed  envelope  in  which  it  was  depo- 
sited ;  whereas,  with  respect  to  the  registration,  in  the  ordinary 
and  proper  sense  of  the  word,  of  wills  and  other  documents,  there 
are  provisions  which  would  enable  persons  who  searched  the 
register  to  ascertain  the  contents  of  those  documents. 

It  appears,  therefore,  to  their  Lordships  that  the  will  was  not 
registered  in  accordance  with  the  provisions  of  sect.  13  of  the 
Oudh  Taiukdara  Act  That  being  so,  they  are  of  opinion  that 
the  judgment  of  the  Commissioner  was  right,  that  the  will  had 
no  operation  as  far  as  the  taluk  was  concerned ;  but  as  far  as  the 
personal  property  was  concerned  it  had  an  operation,  inasmuch 
as  so  much  of  it  did  not  require  to  be  registered ;  and  he  gave 
the  Defendant  the  benefit  of  its  operation  in  that  respect. 

Under  the  circumstances  their  Lordships  will  humbly  advise' 
Her  Majesty  that  the  judgment  appealed  against  should  be 
affirmed.    The  Appellant  must  pay  the  costs  of  the  appeal. 

Solicitor  for  Appellant :  W.  Buttle. 
Solicitors  for  Respondent :  Barrow  &  Rogers. 

L2 
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J.  c*      GOKULDOSS  GOPALDOSS Defendant  ; 

1884 


AND 


A%    BAMBUX    SEOCHAND   (Plaintiff)  akb  i  RBBp(Mn)ENm 
—  Another J 

ON  APPEAL  FROM  THE  COURT  OP  THE  RESIDENT  AT 

HYDERABAD,  DEOCAN. 

Prior  Incumbrance  not  extinguished  by  Payment — First  Mortgage  paid  off  with 
Notice  of  Second — Bights  of  Purchaser  of  Equity  of  Redemption. 

The  purchaser  of  an  equity  of  redemption  in  reference  to  immoveable 
property  situated  in  the  Hyderabad  Assigned  Districts,  paid  off  the  first 
mortgage  thereon  with  notice  of  a  second  mortgage : — 

Held,  that  he  must  be  assumed,  according  to  the  rule  of  justice,  equity, 

and  good  conscience  there  applicable,  to  have  intended  to  keep  the  first 

mortgage  alive,  and  that  therefore  he  was  entitled  to  stand  in  the  place  of 

(       the  first  mortgagee  and  to  retain  possession  against  the  second  mortgagee 

until  repayment. 

The  doctrine  laid  down  in  Toulmin  v.  Steere  (3  Mer.  210),  that  the  pur- 
chaser of  an  equity  of  redemption  cannot  set  up  a  mortgage  which  he  has  got 
in  against  subsequent  incumbrances  of  which  he  had  notice,  is  not  to  be  re- 
garded as  a  rule  of  justice,  equity,  and  good  conscience,  and  therefore  cannot 
be  applied  to  such  Indian  transactions  as  are  governed  by  that  rule, 

APPEAL  from  an  order  of  the  Resident  (June  24,  1880), 
affirming  decrees  of  the  Courts  of  the  Judicial  Commissioner  and 
Deputy  Commissioner  of  the  Hyderabad  Assigned  District,  dated 
respectively  the  28th  of  February,  1880,  and  the  8th  of  August, 
1879,  under  which  the  Appellant  had  been  ordered  to  give  up 
possession  of  certain  houses  to  the  Respondent  above  named. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  disputed  questions  of  fact  had  been  disposed  of  by  the  con- 
current judgments  of  the  Courts  below.  The  question  of  law  was 
whether  the  Appellant,  the  purchaser  of  a  mortgagor's  right,  title, 
$nd  interest  in  nine  houses,  having  paid  off  a  first  mortgagee  of 
three  of  them,  was.  entitled  to  stand  in  his  place  with  regard  to 
those  three  houses  until  repayment 

*  Present: — Sib  Barnes  Peacock,  Sib  Robert  P.  Collier,  Sib  Richard 
Couch,  and  Sib  Arthur  Hobhqusb. 


v*   1 
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Kekewich,  Q.C.,  and  Hornett,  for  the  Appellant,~contended  that       J.  G. 
he  was  so  entitled.    They  referred  to  Oreswold  v.  Marsham  (1)  ;       1884 
Totdmin  v.  iSfoara  (2) ;  Dart's  Vendors  and  Purchasers,  5th  ed.    Gokuldoss 
vol.  ii.,  p.  917 ;  Mocatta  v.  Mwgatroyd  (3) ;  Parry  v.  Wright  (4) ;    Gop^D08S 
Adams  v.  Angett  (5) ;  Stephens  v.  IficZ  IZanfc  Railway  Company  (6) ;      Bambux 

Otter  v.  Zori  Fara  (7) ;  Ooluknath  Misser  v.  Zaffa  Prero  La7  (8) ;       

[Mayne  referred  to  Mohesh  Lai  v.  Mohunt  Bawan  Bos  (9);] 
Bekora  Sing  Bundhoo  v.  Jteen-  DyaZ  Za8  (10);  Gopae  Shantra 
Mohapattar  v.  iTa/a*  PimZo  Banerjee  (11);  JTalfe  v.  tfyme*  (12); 
(remarks  of  X.  Bruce,  L. J.,  on  Toulmin  v.  #fe*re  (2)  ) ;  IteB  v. 
Sunderland  Building  Society  (13) ;  Haydn  v.  Kirkpatriek  (14). 

Mayne,  and  Woodroffe,  for  the  Respondent  Bambux,  who  as  regards 
the  three  houses  in  question  was  second  mortgagee,  contended  that 
the  Appellant  was  not  so  entitled.  He  did  not  acquire  the  rights 
of  the  bank  in  the  said  three'  houses  or  keep  the  first  mortgage 
alive  as  against  the  Respondent.  Besides  Totdmin  v.  Steer e  and  the 
subsequent  cases,  they  referred  to  Oojagur  Boy  v.  Bam  Khelawan 
Singh  (15) ;  Chintaman  Bhaskar  v.  Shivram  Hari  and  Others  (16) ; 
Banehoddas  DayaMas  v.  Banchoddas  Nanaihai  (17) ;  Land  Mori- 
gage  Bank  v.  Bamrutton  Neoghy  (18) ;  JRamt*  Naikan  v.  Subbaraya 
Mudali  (19),  where  it  was  held  that  a  prior  mortgagee  having 
purchased  may  still  use  his  mortgage  as  a  shield  against 
subsequent  mortgagees.  Oarnett  v.  Armstrong  (20);  Parry 
v.  Wright  (21);  Bhuggdbutty  Dossee  v.  Shamachum  Bose  and 
Others  (22). 

Kekewichy  Q.C.,  replied. 

(1)  2  Ch.  Caa.  170.  (11)  23  Suth.  W.  B.  338. 

(2)  3  Mer.  210.  <12)  1  De  G.  M.  &  G.  240, 

(3)  1  P.  Wm  893.  (13)  24  Ch.  D.  683. 

(4)  5  Buss.  142, 148.  (14)  34  Beav.  645. 

(5)  5  Ch.  D.  634.  (15)  10  Suth.  W.  B.  384. 

(6)  Law  Bep.  8  Ch.  App.  1064.  (16)  9  Bomb.  H.  G.  B.  304. 

(7)  2  K.  &  J.  650;  6  De  G.  M.  &       (17)  Ind.  Law  Bep.  1  Bomb.  581. 
G.  642.  (18)  21  Suth.  W.  B.  270. 

(8)  Ind.  Law  Bep.  3  Cal.  307.  (19)  7  Mad.  H.  C.  B.  229. 

(9)  Law  Bep.  10  Ind.  App.  62.  (20)  4  D.  &  War.  198. 
(10)  24  Suth.  W.  B.  47.  (21)  1  S.  &  S.  369. 

(22)  Ind.  Law  Bep.  1  Cal.  337* 
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J.  C.  The  judgment  of  their  Lordships  was  delivered  by. 

i2S       Sib  Richard  Couch:— 

Gopaldow  This  is  an  appeal  from  an  order  of  the  Court  of  the  ^Resident  at 
Bambux  Hyderabad,  in  the  Deccan,  dismissing  an  appeal  from  a  decree  of 
Ssoohamd.  the  Judicial  Commissioner  of  the  Hyderabad  Assigned  Districts, 
by  which  a  decree  of  the  Deputy  Commissioner  of  the  Amraoti 
district  was  affirmed.  This  decree  was  dated  the  8th  of  August, 
1879,  and  it  was  decreed  by  it  that  the  Respondent  Bambux 
Seochand,  who  was  the  Plaintiff  in  the  suit,  was  entitled,  as 
mortgagee,  to  possession  of  nine  houses  thereinafter  described, 
and  it  was  directed  that  he  be  put  in  possession  thereof.  The 
facts  out  of  which  the  suit  arose  are  as  follows.  On  the  22nd  of 
June,  1873,  a  firm  carrying  on  business  as  bankers  at  Amraoti 
under  the  name  of  PuranmuU  Premsukdoss,  by  which  name  it 
has  been  sued,  executed,  by  their  manager  Bhairaodin,  a  mortgage 
to  Bambux  Seochand  of  immoveable  and  moveable  property  at 
Amraoti  for  Rs.26,500,  and  interest.  On  the  18th  of  December 
the  firm,  having  become  further  indebted  to  Bambux  Seochand  in 
Rs.40,000,  executed  in  like  manner  to  him  a  mortgage  of  other 
immoveable  property  in  Amraoti,  to  secure  the  repayment  of  that 
sum,  with  interest.  Of  the  nine  houses  which  were  the  subject 
of  the  suit,  and  are  described  in  the  decree  of  the  8th  of  August, 
1879,  one  was  included  in  the  former  mortgage,  and  the  other 
eight  in  the  latter.  The  mortgagee  was  put  in  possession  of  six 
of  the  houses.  As  to  the  remaining  three,  the  latter  mortgage 
contained  the  following  provision : — 

"On  account  of  the  following  three  houses,  which  we  have 
already  mortgaged  to  the  New  Bombay  Bank  for  Rs.30,000, 
reserving  the  mortgaged  lien  of  the  bank  on  these  houses,  we 
mortgage  them  to  you  in  payment  of  the  sum  of  Rs.16,000, 
subject  to  the  condition  that  the  New  Bombay  Bank  has  a  prior 
right  for  the  recovery  of  money  due  to  it  from  these  houses,  and, 
after  full  recovery  by  it,  you  will  be  entitled  to  the  balance,  if 
any  left.  If  the  balance  falls  short,  we  ourselves  will  be  respon- 
sible for  the  payment.  At  present,  these  houses  being  in  the 
possession  of  the  New  Bombay  Bank,  we  cannot  put  you  in  posses- 
sion of  them,  and  as  soon  as  they  will  be  redeemed,  that  is,  as 
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soon  as  the  bank's  possession  of  them  ceases,  you  should  under-       J.  0. 
stand  that  they  are  put  in  your  possession."  1884 

The  Appellant,  Ookuldoss  Qopaldoss,  having  obtained  a  decree  gokuldoss 

for  about  Rs.19,000  against  PuranmuU  PremsuJcdoss,  caused  the  GoPAvIJX)88 

nine  houses  to  be  attached  and  sold  in  execution  of  it,  and  in  Bambux 

Seochand. 

September,  1876,  himself  purchased  the  right,  title  and  interest  of  — 
PuranmuU  Premeuhdoss  in  them.  On  the  21st  of  April,  1877,  he 
paid  the  bank  Rs.5,000  on  account  of  the  mortgage  debt,  and  on  the 
10th  of  May,  1877,  Bs.137.  2a.  lOp.  as  payment  in  full  of  its  claim 
upon  the  mortgage.  The  debt  to  the  bank  had  previously  been 
reduced.  He  appears  to  have  taken  possession  of  the  nine  houses, 
and  on  the  11th  of  July,  1877,  Rambux  Seochand  brought  a  suit 
against  him  and  PuranmuU  Premsukdoss,  who  was  made  the  first 
Defendant,  to  recover  possession  of  them,  alleging  that  he  was 
entitled  to  it  under  the  two  mortgages  to  him.  And  if  the  houses 
were  not  restored  to  him,  he  claimed  the  mortgage  money  and 
interest. 

The  defence  of  Ookuldoss  Oopaldoss  was  that  the  mortgages  to 
the  Plaintiff  were  fraudulent  and  without  consideration,  and 
made  to  defeat  creditors,  and  that  the  agent  had  no  authority  to 
execute  them.  And,  further,  as  to  the  houses  mortgaged  to  the 
New  Bombay  Bank,  that  he  had  paid  the  money  due  to  the  bank, 
and  had  obtained  the  right  of  mortgage  thereon,  and  the  Plaintiff 
could  not  claim  them  until  they  had  been  redeemed  by  PuranmuU 
Premsukdoss.    Issues  were  framed,  the  fourth  being : — 

"  What  was  the  effect  of  the  payment  made  to  the  bank  of 
Bombay  in  satisfaction  of  PuranmuWs  debt  on  the  rights  of  the 
Plaintiff  as  mortgagee?  Did  possession  vest  in  him  there- 
upon ?" 

There  was  a  dismissal  of  the  suit  by  the  Deputy  Commissioner, 
and  a  remand  by  the  Judicial  Commissioner,  of  which  it  is  not 
necessary  to  take  any  further  notice.  On  the  remand,  the  Deputy 
Commissioner  found  that  the  mortgages  to  the  Plaintiff  were 
"  bond  fide,*9  that  there  was  good  consideration,  that  "  possession 
passed  to  the  Plaintiff  in  accordance  with  the  terms  of  those 
deeds,"  and  the  Plaintiff  was  in  possession  when  the  Defendant 
attached  the  houses.     Upon  the  fourth  issue  he  held  that  when 


130  INDIAN  APPEALS.  [L.  B. 

J.  G.  Golculdm  had  paid  the  debt  to  the  bank,  he  stood  to  the  Plaintiff 

1884  in  the  exact  position  in  which  the  mortgagor,  first  Defendant, 

Gokuldoss  would  have  stood  had  he  redeemed  the  bank's  mortgage,  and 

Gopaldom  tuat  ^e  effect  0f  tQe  payment  to  the  bank  was  to  entitle  the 

Rambux  Plaintiff  to  immediate  possession  of  the  houses  mortgaged  to  it 

SXOOHAMD 

"    He  gave  the  Plaintiff  a  decree  for  possession  of  the  nine  houses, 

and  directed  him  to  be  put  into  possession* 

This  judgment  was  affirmed  on  appeal  by  the  Judicial  Com- 
misioner,  and  a  special  appeal  therefrom  to  the  Court  of  the 
Resident  at  Hyderabad  was  dismissed. 

Two  grounds  have  been  taken  in  the  appeal  to  Her  Majesty  in 
Council  from  the  decree  of  the  Resident ;  (1)  that  the  mortgages 
to  Bambux  Seochand  were  not  bond  fide  or  made  for  good  con- 
sideration ;  (2)  that  as  regards  the  three  houses  in  mortgage  to 
the  Bombay  Bank,  the  Appellant  was  entitled  to  stand  in  the 
place  of  the  bank,  and  to  retain  possession  of  them  until  the 
amount  paid  by  him  to  the  bank  was  repaid. 

As  to  the  first  ground,  there  are  concurrent  judgments  of  the 
Lower  Courts  against  the  Appellant,  and  the  propriety  of  them 
was  not  disputed  at  the  bar.  Consequently  the  appeal  fails  as  to 
this  ground,  and  altogether  so  far  as  it  relates  to  six  of  the 
houses. 

Upon  the  second  ground  the  question  is  whether  the  doctrine 
in  Touimin  v.  Steere  (1)  should  be  applied  in  this  case.  In  the 
judgment  of  Sir  William  Grant,  M.R.,  in  that  case  there  is  a 
passage  to  the  following  effect : — 

"  The  cases  of  Greswold  v.  Marsham  (2)  and  Mocatta  v.  Murga- 
troyd  (3)  are  express  authorities  to  shew  that  one  purchasing  an 
equity  of  redemption  cannot  set  up  a  prior  mortgage  of  his  own, 
nor  consequently  a  mortgage  which  he  has  got  in,  against  subse- 
quent incumbrances  of  which  he  had  notice.1' 

The  authority  of  Touimin  y.  Steere  (1)  has  been  much  questioned, 
and  it  has  been  found  upon  examining  the  Registrar's  book  that 
Greswold  v.  Marsham  (2)  is  no  authority  whatever  for  the  propo- 
sition in  support  of  which  it  has  been  usually  cited  (2  Dart9* 
Vendor  and  Purchasers,  5th  ed.  p.  917).      Vice-Chancellor  HaU, 

(1)  3  Mer.  210.  (2)  2  Ch.  Cas.  17a 

(3)  1  P.  Wms.  393. 
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J.C. 

1884 


in  Adams  v.  AngeU  (1),  shews  in  how  unsatisfactory  a  state  the 
law  is  upon  this  point.    He  says  (at  p.  641) : — 

"Doubtless  those  cases  have  been  questioned.     In  Gregg  v.    Gokulkms 
Arrott  (2)  Sir  E.  Sugden  said  that  he  and  Sir  Samuel  Romilly         * 
thought '  at  the  time '  it  was  wrong ;  and  in  Waits  v.  Byrnes  (3)    g^J^j£ 

Lord  Justice  Knight  Bruce  expressed  doubts  as  to  the  decision.       

In  the  recent  case  of  Stevens  v.  Mid-Hants  Railway  Company  (4), 
Lord  Justice  James  said  as  to  Mocatta  v.  Murgatroyd  (5),  Tovlmin 
v.  Steere  (6),  and  Parry  v.  Wright  (7),  *  Those  cases,  perhaps,  some 
day  will  have  to  be  reconsidered,  but  it  is  quite  clear  that  their 
principle  is  not  to  be  extended.  Probably  they  are  rendered 
innocuous  by  this,  that  conveyancers  exclude  their  application 
by  putting  in  three  or  four  lines,  saying  that  the  original  debt  is 
to  be  considered  as  subsisting  for  the  benefit  of  the  person  who 
has  paid  it  off.'  But  the  decision  in  Tovlmin  v.  Steere  (6)  was 
recognised  by  Sir  George  Turner  in  Squire  v.  Ford  (8),  by  Sir 
/.  Leach  and  Lord  Lyndhurst  in  Parry  v.  Wright  (7),  in  effect  by 
Lord  St  Leonards  in  Armstrong  v.  Garnett  (9),  and  by  Lord 
Oranworth  in  Otter  v.  Lord  Vaux  (10).  In  Anderson  v.  Pignet  (11) 
it  was  referred  to  by  Lord  Selborne  as  having  been  questioned  by 
some  persons,  but  his  Lordship  did  not  say  that  he  approved  or 
disapproved  of  it.  It  is  said  in  some  of  the  cases  that  the  priority 
may  be  preserved." 

When  Adams  v.  AngeU  (1)  came  before  the  Court  of  Appeal, 
Sir  George  Jessd,  M.B.,  said  as  to  Tovlmin  v.  Steere  (6), — 
"  Assuming  it,  however,  to  be  binding  upon  us,  it  amounts  to  no 
more  than  this,  that,  in  the  case  of  a  purchase  from  the  owner 
of  an  equity  of  redemption,  the  purchaser  with  notice,  whether 
actual  or  constructive,  of  other  incumbrances,  is  not,  in  the 
absence  of  any  contemporaneous  expression  of  intention,  entitled 
as  against  the  other  incumbrances  of  whose  securities  he  has 


(1)  5  Ch.  D.  834. 

(2)  LL  &  Goo.  251. 

(3)  lDeG.M.&G.  244. 

(4)  Law  Rep.  8  Ch.  App.  1069. 

(5)  1  P.  Wms.  393. 

(6)  3  Mer.  210. 


(7)  5  Rubs.  142, 148. 

(8)  4  D.  &  War.  198. 

(9)  9  Hare,  60. 

(10)  2  K.  &  J.  650;  6  De  G.  M.  & 
G.  642. 
(11)  Law  Rep.  8  Ch.  187. 
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J.  G.        notice,  to  say  afterwards  that  the  incumbrances  so  paid  off  are 

1884        not  extinguished.     It  does  not  go  beyond  that,  and  there  are 

Gokuldobs   several  authorities  which  say  that  this  doctrine  is  not  to  be 

GopALDoas    cajried  further."      This  principle  was  acted  upon  in  Watts  v. 

Rambux     Symes  ( 1 ),  where,  as  in  Touimin  v.  Steere  (2),  a  first  mortgage  was 

paid  off  by  the  purchaser  of  the  ultimate  equity  of  redemption  at 

the  time  of  his  purchase,  and  out  of  the  purchase-money,  but  a 
declaration  by  the  vendor  that  the  first  mortgage  should  be  kept 
aUve  was  considered  sufficient  to  prevent  a  second  mortgagee 
from  treating  it  as  extinguished. 

In  the  case  before  their  Lordships,  the  debt  to  the  bank  was 
not  paid  off  out  of  the  purchase-money.  The  Appellant  purchased 
the  interest  of  the  mortgagor  only,  and  did  not  in  any  way  bind 
himself  to  pay  off  that  debt  When  he  paid  the  bank,  some  six 
months  afterwards,  it  was  not  because  he  was  under  an  obligation 
to  do  so.  This  case  might  therefore  be  distinguished  from 
Touimin  v.  Steere  (2) ;  but  their  Lordships  do  not  think  it  necessary 
to  do  this,  as  they  are  not  prepared  to  extend  its  doctrine  to 
India. 

There  are  some  decisions  in  India  which  their  Lordships  think 
they  ought  to  notice.  In  Oam  Narayan  Mazumdar  v.  Brajanath 
Kundu  Chowdhry  (3),  A.  mortgaged  certain  lands  to  B.y  and 
afterwards  mortgaged  the  same  to  C,  who,  having  obtained  a 
decree  for  the  redemption  of  the  mortgage  to  J3.,  paid  off  the  debt 
to  him ;  but  it  did  not  appear  that  he  took  an  assignment  of  the 
mortgage.  It  was  held  by  the  High  Court  at  Calcutta,  on  the 
authority  of  Touimin  v.  Steere  (2),  that  the  first  mortgage  was  ex- 
tinguished and  that  a  lease  made  by  A.  between  the  two  mortgages 
was  binding  upon  C.  In  Itcharam  Dayaram  v.  Baiji  Jagha  (4), 
the  High  Court  at  Bombay  held  that,  generally  speaking,  the 
purchaser  of  an  equity  of  redemption,  with  notice  of  subsequent 
incumbrances,  stands  in  the  same  situation  as  regards  such  sub- 
sequent incumbrances  as  if  he  had  been  himself  the  mortgagor ; 
he  can  neither  set  up  against  such  subsequent  incumbrances 
a  prior  mortgage  of  his  own,  nor  consequently  a  mortgage  which 

(1)  1  De  G.  M.  &  G.  244.  (3)  5  Beng.  L.  R.  463. 

(2)  3  Mer.  210.  (4)  11  Bomb.  H.  C.  R.  41. 
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he  or  the  mortgagor  may  have  got  in.     For  this,  Toulmin  v.       J.  0. 
Steers  (1),  Orestvold  v.  Marsham  (2),  and  Mocatta  v.  Murgatroyd  (3)       1884 
ate  quoted.    On  the  other  hand  the  High  Court  at  Madras,  in   gokuldos* 
Bamu  Naikan  v.  Subbaraya  Madaii  (4),  held  that  a  prior  mortgagee,   Gopaldow 
haying  purchased  the  ultimate  interest,  may  still  use  his  mort-     Rambus 

gage  as  a  shield  against  the  claims  of  subsequent  mortgagees,       

saying  that  in  later  cases  the  Judges  had  sought  to  mitigate  the 
rigidity  of  the  doctrine  of  Sir  W.  Qrant  in  Toulmin  v.  Steere. 
The  doubts  as  to  that  case,  or  the  propriety  of  introducing  the 
doctrine  of  it  into  India  as  a  rule  of  justice,  equity,  and  good 
conscience,  do  not  seem  to  have  been  considered  by  the  High 
Court  at  Calcutta  or  Bombay. 

The  doctrine  of  Toulmin  v.  Steere  (1)  is  not  applicable  to  Indian 
transactions,  except  as  the  law  of  justice,  equity,  and  good  con- 
science. And  if  it  rested  on  any  broad  intelligible  principle  of 
justice  it  might  properly  be  so  applied.  But  it  rests  on  no  such 
principle.  If  it  did  it  could  not  be  excluded  or  defeated  by 
declarations  of  intention  or  formal  devices  of  conveyancers, 
whereas  it  is  so  defeated  every  day.  When  an  estate  is  burdened 
by  a  succession  of  mortgages,  and  the  owner  of  an  ulterior  interest 
pays  off  an  earlier  mortgage,  it  is  a  matter  of  course  to  have  it 
assigned  to  a  trustee  for  his  benefit  as  against  intermediate  mort- 
gagees to  whom  he  is  not  personally  liable. 

In  India  the  art  of  conveyancing  has  been  and  is  of  a  very 
simple  character.  Their  Lordships  cannot  find  that  a  formal 
transfer  of  a  mortgage  is  ever  made,  or  an  intention  to  keep  it 
alive  ever  formally  expressed.  To  apply  to  such  a  practice  the 
doctrine  of  Toulmin  v.  Steere  (1)  seems  to  them  likely,  not  to 
promote  justice  and  equity,  but  to  lead  to  confusion,  to  multi- 
plication of  documents,  to  useless  technicalities,  to  expense,  and 
to  litigation. 

The  obvious  question  to  ask  in  the  interests  of  justice,  equity, 
and  good  conscience,  is,  what  was  the  intention  of  the  party 
paying  off  the  charge  ?  He  had  a  right  to  extinguish  it  and  a 
right  to  keep  it  alive.     What  was  his  intention  ?     If  there  is  no 

(1)  3  Mer.  210.  (3)  1  P.  Wms.  393. 

(2)  2  Ch.  Cas.  170.  (4)  7  Mad.  H.  C.  R.  22(». 
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J.  a       expfess  evidence  of  it,  what  intention  should  be  ascribed  to  him  ? 

1884        The  ordinary  rule  is  that  a  man  having  a  right  to  act  in  either 

GoKULDoes   °f  two  ways,  shall  be  assumed  to  have  acted  according  to  his 

GopALixw    interest.     In  the  familiar  instance  of  a  tenant  for  life  paying  off 

Rambux     a  charge  upon  the  inheritance,  he  is  assumed,  in  the  absence  of 

evidence  to  the  contrary,  to  have  intended  to  keep  the  charge 

alive.  It  cannot  signify  whether  the  division  of  interests  in  the 
property  is  by  way  of  life  estate  and  remainder,  or  by  way  of 
successive  charges.  In  each  case  it  may  be  for  the  advantage 
of  the  owner  of  a  partial  interest  to  keep  on  foot  a  charge  upon 
the  corpus  which  he  has  paid. 

Their  Lordships  are  of  opinion  that  the  Lower  Courts  in  this 
case  were  wrong  in  holding  that  the  Appellant  was  in  the  same 
position  as  the  mortgagor.  They  hold  that  the  mortgage  to  the 
bank  was  not  extinguished,  and  that  the  Appellant,  the  second 
Defendant,  had  a  good  defence  to  the  suit  for  possession  of  the 
three  houses  included  in  that  mortgage.  They  will  therefore 
humbly  advise  Her  Majesty  that  the  decree  appealed  from  should 
be  modified  by  omitting  from  it  the  houses  which  are  described  in 
it  under  the  numbers  4,  5,  and  6,  and  by  dismissing  the  suit  so 
far  as  it  regards  those  houses  with  costs  in  the  Lower  Courts  in 
proportion.  And  as  the  Appellant  has  failed  on  the  question  of 
the  validity  of  the  mortgages  to  Bambux  Seoehand,  they  make 
no  order  as  to  the  costs  of  this  appeal 

Solicitors  for  the  Appellant :  Merriman,  Pike,  cfc  Merritnan. 
Solicitors  for  the  Respondent  Bambux  Seochand:   Sandman 
dk  Holland. 
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THAKUR  ISHRI  SINGH Plaintiff  ;        J.  os 

AND  JJJJJ 

BALDEO  SINGH Defendant.    Feb-  ** 12- 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Construction— Win  or  Transfer  inter  vivos— Act  1  of  1869,  ss.  19, 11— Family 

Custom  as  to  Descent  of  Impartible  Estate. 

Case  in  which  it  was  held  that  an  instrument  which  had  been  executed 
by  a  talukdar  (reserving  a  life  interest)  for  the  purpose  of  effecting  after  his 
death  a  transfer  of  property  to  the  Respondent  must,  having  regard  to  its 
substantial  characteristics,  to  its  answering  the  definition  of  a  will  contained 
in  sect.  2  Act  L  of  1869,  and  to  its  having  been  registered  as  a  will,  and 
setting  aside  mere  technical  expressions  such  as  "  tamlik,"  be  regarded  as  a 
will  and  not  as  a  transfer  operating  inter  vivos. 

Held,  that  Act  I.  of  1869,  s.  11,  which  gives  not  only  to  the  original 
talukdar,  but  to  every  heir  and  legatee  of  a  talukdar,  power  to  transfer  or 
bequeath  the  estate  granted  to  him,  is  not  controlled  in  its  operation  by 
the  proviso  to  sect.  19.  That  proviso,  to  the  effect  "  that  nothing  herein 
contained  shall  affect  wills  made  before  the  passing  of  the  Act,"  relates  to 
the  provisions  contained  in  sect.  19  and  not  to  those  contained  in  the  whole 
of  the  Act,  and  therefore  does  not  control  sect.  1L 

Although  an  impartible  estate  will,  if  there  is  no  indication  to  the 
contrary,  descend  according  to  the  law  of  primogeniture :  field,  in  this  case, 
where  the  talukdar!  has  been  entered  in  list  2  and  not  in  list  3,  that  a  rule 
of  selection  and  not  primogeniture  was  the  governing  rule  of  the  family. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (March 
19, 1881),  affirming  a  decree  of  the  District  Judge  of  Luchnow 
(Oct  23,  1880),  which  dismissed  the  Appellant's  suit  with 
costs. 

At  the  settlement  of  Oudh,  which  was  effected  in  the  year 
1858-9,  taluka  Kanhmow,  comprising  talukas  Kanhmowy  Has- 
napar,  Um,  and  Nimchaina,  was  settled  with  Thakur  Bent  Singh, 
since  deceased,  the  former  proprietor  thereof,  as  the  talukdar. 

Shortly  afterwards,  in  reply  to  a  circular  addressed  to  him  in 
common  with  the  other  talukdars  of  Oudh,  Bent  Singh  submitted 

*  Present : — Lord  Blackburn,  Sib  Barnes  Peacock,  Sir  Robert  P.  Collier, 
Sir  Richard  Couch,  .and  Sift  Arthur  Hobhousk. 
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J.  0.       an  unsigned  petition  dated  the  20th  of  February,  1860,  in  which 

1884        it  was  stated  that  by  family  custom  one  male  member  thereof 

ThakubIshbi  selected  for  his  fitness,  without  reference  to  seniority,  had  sue- 

Singh       ceeded  as  talukdar,  and  the  Government  was  requested  after  his 

Baldeo     death  to  select  as  his  successor  that  one  of  his  sons  whom  it  might 

.  Singh.     .   , 

deem  most  fit. 

Government  apparently  declining  the  responsibility,  that 
document  was  returned  as  informal,  and  Thakwr  Bend  Singh 
thereupon  subscribed  and  submitted  the  following  formal  decla- 
ration of  his  intentions  with  respect  to  the  devolution  of  taluka 
Kanhmow  after  his  death : — 

"Whereas  the  British  Government  has  granted  to  me,  for 
generation  after  generation,  the  proprietary  rights  in  the  ilaka 
Kanhmow,  situate  in  pargana  and  tehsil  Bart;  taluka  (7*ri, 
situate  in  pargana  Pirnaga,  tehsil  Sitapur;  taluka  Hasnapur, 
situate  in  tehsil  Biswan,  and  taluka  Nimchaina,  situate  in  pargana 
Mdkoli,  tehsil  Misrikh,  I  desire  and  hereby  pray  that  after  my 
death  my  ilaka  (estate)  be  maintained  entire  and  undivided  by 
my  family,  according  to  the  custom  of  '  Raj-gaddi,'  and  that  the 
younger  brothers  be  entitled  to  receive  maintenance  from  the 
person  in  possession  of  the  estate  (gaddi-nashin). 

"  (Signed)        Beni  Singh,  talukdar  of  Kanhmow,  &c, 

"  Dated  8th  of  March,  1860.  "  in  tehsil 


Thakur  Beni  Singh9 8  name  was  duly  recorded  in  lists  1  and  2, 
prepared  under  sect.  8  of  Act  I.  of  1869,  and  published  under 
sect.  9  of  that  Act  in  the  Gazette  of  India  of  the  31st  of  July, 
1869,  as  talukdar  of  taluka  Kanhmow. 

On  the  19th  of  September,  1870,  Thakur  Beni  Singh  died, 
leaving  him  surviving  three  sons,  Maharaj  Singh,  since  deceased, 
the  Appellant,  and  the  Respondent. 

Both  Maharaj  Singh  and  Ishri  Singh  claimed  mutation  of 
names  in  the  Collector's  register,  which  was  on  the  1st  of 
February,  1871,  ordered  in  favour  of  Maharaj  Singh.  This  order 
having  been  contested  by  Ishri  Singh,  was  finally  confirmed  by 
the  Chief  Commissioner  of  Oudh  on  the  22nd  of  September, 

1871. 
On  the  28th  of  June,  1871,  about  five  months  after  the  order 
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for  mutation  of  names  in  his  favour,  Maharaj  Singh  executed  the       J.  C. 
document  C,  which  ran  as  follows : —  1884 


"  I,  Maharaj  Singh,  am  the  talukdar  of  Kanhmow,  &c,  in  the  T*"™8  J8"*1 
Siiapur  district.  v. 

"  Whereas — I  hold  and  enjoy  possession  of  my  estate  situate  Sixgh. 
in  the  Sitapur  district,  of  which  the  Government  revenue  is 
about  Rs.16,000, 1,  while  in  the  enjoyment  of  sound  health  and 
mind,  without  reluctance  or  coercion,  assign  (tamlik)  the  said 
property  to  my  younger  brother,  Baldeo  Singh,  subject  to  the 
following  conditions : — 

"  1.  That  during  my  lifetime,  I  shall  hold  and  enjoy  possession 
of  it ;  and  that  after  my  death  my  aforesaid  brother  Baldeo  Singh 
shall  hold  and  enjoy  the  same  like  myself; 

"  2.  That  whereas  I  am  childless,  should  a  legitimate  and  self- 
begotten  child  be  born  to  me,  it  shall  become  the  owner  of  one- 
half  of  the  estate,  and  Baldeo  Singh  shall  be  the  owner  of  the 
other  half ; 

"3.  That  after  my  death  Baldeo  Singh  shall  be  bound  like 
myself  to  maintain  and  take  care  of  my  wife.  Hence  I  have 
written  out  these  few  words  in  the  way  of  a  deed  of  assignment 
(tamliknamah)  so  that  it  may  witness  in  future. 

"  Dated  28th  of  June,  1871." 

The  document  was  duly  signed  and  attested  by  three  witnesses. 
On  the  1st  of  July,  1871,  the  Registration  Act  (VIII.  of  1871) 
came  into  force,  and  on  the  3rd  of  July,  1871,  the  document  was 
registered  according  to  its  provisions  as  a  will. 

On  the  19th  of  November  1879,  Maharaj  Singh  died  without 
issue,  never  having  had  any. 

On  the  13th  of  December,  1879,  the  [Respondent,  and  on  the 
15th  of  December,  1879,  the  Appellant  applied  for  mutation  of 
names  and  possession  of  the  estate  under  sect  65,  Act.  XVII. 
of  1876.  In  these  proceedings  this  Appellant  referred  to  the 
document  dated  the  28th  of  June,  1871,  objecting  that  it  could 
not  be  considered  as  a  will,  as  it  was  styled  in  the  body  of  it  a 
tamliknamah. 

On  the  20th  of  December,  1879,  the  Deputy  Commissioner  of 
Siiapur,  holding  the  document  of  the  28th  of  June,  1871,  to  b$ 
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J.  G.       a  will,  directed  mutation  of  names  with  respect  to  the  taluka  in 

1884        favour  of  the  Respondent. 
Thakub  Ishbi     In  consequence  of  the  revenue  authorities  thus  recognising 

8u,0H       Baldeo  Singh,  the  Appellant  on  the  1st  of  March,  1880,  filed  his 
Baldeo     plaint  praying  that  the  order  of  the  Deputy  Commissioner,  dated 

the  20th  of  December,  1879,  might  be  set  aside ;  that  the  docu- 
ment C  (the  validity  and  binding  effect  of  which  he  for  various 
reasons  questioned  and  impugned)  might  be  declared  null  and 
void;  and  that  he  might  be  decreed  possession  of  taluka 
Kanhmoto  (being  the  property  mentioned  in  schedule  A  of  the 
plaint)  as  being  the  person  entitled  thereto  on  the  death  of 
Maharaj  Singh,  intestate,  and  without  issue,  under  the  provisions 
of  his  father's  will  of  the  8th  of  March,  1860,  and  clause  6, 
sect  22  of  Act  L  of  1869,  and  of  the  property  moveable  and  im- 
moveable, other  than  taluka  Kanhmow,  of  which  Maharaj  Singh 
had  died  possessed  (being  that  mentioned  in  schedule  B  of  the 
plaint)  by  right  of  succession,  according  to  family  custom,  on 
the  death  of  his  said  brother  dying  intestate. 
Both  Courts  dismissed  the  suit. 

The  material  passage  in  the  judgment  of  the  Judicial  Com- 
missioner  is  as  follows : — 

"The  second  issue  is  whether  this  document  C  is  a  tamlik- 
namah,  deed  of  settlement,  or  a  will. 

"It  is  registered  as  a  will,  although  in  the  body  the  word 
*  tamlik '  is  used,  and  it  bears  a  stamp  which  is  not  required  for 
a  will,  but  would  be  required  for  a  deed  of  settlement,  tamlik- 
namah  not  being  a  will.  It  certainly  is  not  an  out  and  out  deed 
of  gift  (hibbeh)  of  the  property,  but  it  is  a  transfer  of  the  title. 
A  settlement  subject  to  the  transferor  retaining  possession  and 
control  of  the  property  during  his  life,  and  other  conditions  in 
the  event  of  a  son  being  born  to  or  the  wife  surviving  the 
transferor,  and  it  is  also  a  clear  expression  of  the  talukdar's 
wishes  as  to  the  disposal  of  the  estate  after  his  death.  Whether 
the  talukdar  could  have  revoked  it  during  his  lifetime  need  not 
•  be  decided,. as  I  hold  that  there*  is  no  evidence  to  prove  that  he 
ever  did  revoke  it  or  even  form  an  intention  to  do  80.  That  the 
document  did  express  the  executant's  wishes  at  the  time  of  regis- 
tration is  clear;  for  the  Registrar  distinctly  swears  that  Maharaj 
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Singh,  when  told  that  it  purported  to  be  a  tamlik-namah,  but  J.  a 
should  be  registered  as  a  will,  said  be  what  it  may  this  is  the  1884 
document  to  be  registered  according  to  rule."  Thaxub  Ishri 

Singh 

Woodroffe,  for  the  Appellant,  contended  that  document  C  was  baldeo 
not  a  will  within  the  meaning  of  Act  L  of  1869.  It  purported  SiyGH* 
to  be  a  transfer  by  way  of  gift.  As  such  it  was  invalid  under 
sect.  17  of  Act  I.  of  1869  by  reason  of  possession  not  haying 
been  given.  Regarded  as  a  will,  it  was  invalid  as  being  ultra 
vires  the  testator.  The  estate  was  governed  by  the  declaration 
of  Beni  Singh  made  on  the  8th  of  March,  I860.  That  declaration 
was  tantamount  to  a  will:  see  Hwrpersh-ad  v.  SuIedicU  (1).  It 
fixed  the  character  and  incidents  of  the  estate,  and  Maharaj  Singh 
could  not  depart  from  it.  Reference  was  made  to  sects.  11  and 
19  of  Act  I.  of  1869.  The  meaning  of  that  declaration  was  that 
Beni  Singh  intended  that  his  estate  should  devolve  in  the  mode 
by  which  properties  of  an  impartible  character  held  by  a  family 
under  the  Mitakshara  law  would  descend,  except  so  far  as  that 
law  was  modified  by  custom.  There  was  nothing  in  the  impartible 
character  of  the  taluk  to  enable  the  holder  to  deprive  the  other 
members  of  the  family  of  their  joint  interest,  including  their 
right  by  survivorship.  The  other  sons  of  Beni  Singh  had.  rights, 
and  but  for  impartibility  each  would  by  survivorship  have  been 
entitled  to  share  in  the  enjoyment.  According,  however,  to  the 
custom  of  the  family,  possession  and  enjoyment  devolved  on  the 
eldest ;  there  is  no  proof  of  any  custom  to  the  contrary.  Maharaj 
Singh  did  not  in  fact  get  an  exclusive  title  to  the  whole  estate. 
He  could  not  do  so  under  his  father's  declaration :  Bamnarain 
Singh  v.  Pertal  Singh  (2).  Exhibit  C  being  out  of  the  question 
the  title  to  the  properties  comprised  in  list  A  did  not  pass 
thereby  to  the  Respondent,  and  the  Appellant  succeeded  thereto 
as  the  eldest  surviving  son  of  Beni  Singh. 

Then  with  regard  to  the  properties  in  list  B,  the  case  has  not 
been  properly  tried.  Exhibit  C  did  not  affect  these.  The  eighth 
issue  was  altered  so  as  to  exclude  a  material  question ;  viz.,  whether 
the  ordinary  law  of  inheritance  applied  thereto.    As  to  the  powqr 

(1)  Law  Rep.  3  Ind.  Ap.  276,  277.  (2)  1  Beng.  L.  R.  402. 
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140  INDIAN  APPEALS.  [L.R. 

J.  C.        and  duty  of  the  Court  to  amend  the  issue,  see  ArbtUhnot  v. 

1884        Betts  (1).    The  Appellant  was  in  law  entitled  thereto,  either  as 

Thakub  Ishbi  to  the  whole  of  it  or  as  to  half.    The  whole  of  it,  if  it  devolved 

Singh       Up0n  a  single  heir  as  impartible  property ;  the  half,  if  the  ordi- 

Baldbo     nary  law  of  the  Mitakshara  applied.    The  issue  was  so  framed 

as  to  exclude  this  latter  alternative,  that  is,  the  question  as  to  a 

custom  of  impartibility  relating  thereto  was  never  tried :  Mayne's 

Hindu  Law,  sect.  461 ;  Ached  Bam  v.  Uddit  Partdb  Adhya  (2) ; 

Naraganti  Achammagaru  v.  Venkatachalapati  Nayanivaru  (3). 

Cowie,  Q.C.,  and  Syhes,  for  the  Respondent,  contended  that 
the  Courts  below  rightly  held  that  document  C  was  a  valid  and 
operative  will  and  that  thereby  the  full  proprietary  right  in  the 
property  in  list  A  passed  to  the  Respondent,  and  that  as  regards 
the  property  in  list  B  the  Appellant  had  not  made  out  any  title 
either  by  family  custom  or  by  the  ordinary  law  of  inheritance. 
Impartibility  implied  descent  to  a  single  heir,  but  there  was  no 
proof  of  a  custom  of  descent  necessarily  in  favour  of  the  eldest 
son  or  a  brother.  The  Respondent  was  in  possession,  and  the 
evidence,  while  it  failed  to  prove  a  custom  in  favour  of  the 
Appellant,  pointed  to  a  power  of  selection  which  had  been  exer- 
cised in  favour  of  the  Respondent. 

Woodroffe,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Arthur  Hobhouse  : — 

This  case  has  been  argued  so  recently  that  the  introductory 
facts  need  not  be  recapitulated.  It  will  be  sufficient  to  bear  in 
mind  that  the  suit  concerns  property  of  two  classes,  that  comprised 
in  list  A  and  that  comprised  in  list  B,  to  which  quite  different 
considerations  apply. 

With  respect  to  the  property  in  list  A,  the  whole  controversy 
turns  upon  the  validity  and  the  character  of  the  instrument  which 
is  marked  as  exhibit  C  in  the  cause,  being  an  instrument  executed 

(1)  6  Beng.  L.  R.  273.  (2)  Ante,  p.  51. 

(3)  Ind.  L.  R.  4  Mad.  266. 
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Singh. 


on  the  28th  of  June,  1871,  by  Maharaj  Singh,  for  the  purpose  of       j.  c. 
effecting  a  transfer  of  the  property  contained  in  it  to  Baldeo       1884 
Singh,  the  Respondent.    It  will  be  convenient,  first,  to  consider thakurIshbi 
the  character  of  the  instrument,  because  certain  arguments  were 
advanced  against  its  validity  depending  entirely  on  the  hypo- 
thesis  that  it  is  a  transfer  operating  inter  vivos,  and  their  Lord- 
ships have  come  to  the  opposite  conclusion,  namely,  that  it  must 
be  considered  as  a  will. 

The  reasons  for  considering  it  to  be  a  will  are  these : — It 
answers  the  definition  of  a  will  which  is  contained  in  sect.  2  of 
Act  I.  of  1869.  It  was  registered  as  a  will,  and  though  that  may 
have  been  done  at  the  instance  of  the  Registrar,  it  certainly  was 
done  with  the  full  knowledge  and  assent  of  Maharaj  Singh.  It 
provides  for  contingencies  which  are  not  ascertainable,  or  may 
not  be  ascertained,  until  the  death  of  the  testator ;  for  instance, 
the  contingency  of  his  having  a  child,  which  he  had  not  at  the 
time  of  the  will,  and  the  contingency  of  his  leaving  a  widow  sur- 
viving him.  It  does  not  purport  to  give  to  anybody  any  posses- 
sory or  present  interest  until  the  death  of  Maharaj  the  donor. 
And  it  makes  a  gift  to  the  children  of  Maharaj,  which,  if  it  be  a 
deed  of  transfer  operating  at  once,  cannot  take  effect,  because  no 
child  was  in  existence ;  whereas,  if  it  is  a  will,  the  gift  may  per- 
fectly well  take  effect.  All  those  are  very  strong  indicia  of  a 
testamentary  character;  and  the  question  is  whether  they  are 
overborne  by  evidence  tending  in  the  opposite  direction  ? 

As  regards  judicial  opinion,  it  may  be  observed  that  the  ques- 
tion of  will  or  deed  was  in  issue  between  Baldeo  and  Ishri  after 
the  death  of  Maharaj,  before  the  Deputy  Commissioner  of  Sitapur, 
upon  the  application  for  mutation  of  names ;  and  he  held  it  to 
be  clearly  a  will.  The  Judicial  Commissioner  in  the  present  case 
gives  no  opinion  upon  the  point.  The  District  Judge  thinks  it 
is  a  deed,  though  he  says  it  is  not  very  material  whether  it  is 
held  to  be  one  or  the  other.  His  reasons  for  thinking  it  to  be  a 
deed  are  that  the  donor  Maharaj  uses  the  word  "  tamlik " 
("assign")  and  calls  his  deed  a  tamliknamah,  and  he  has  it 
stamped  as  if  it  were  a  deed.    It  appears  that  the  stamp  is  not 

exactly  that  which  the  instrument  would  bear  if  it  were  a  deed  of 

M  2 
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J.  0.        assignment,  but  the  District  Judge  says  it  is  not  so  far  distant 

1884        from  it  but  that  it  carries  to  his  mind  a  conviction  that  the 

Thakub  Ishbx  8tamp,  coupled  with  the  use  of  the  name,  shews  that  Maharaj  in- 

Singh       tended  something  different  from  a  will.    Then  he  says  that  it 

Baldbo     cannot  be  a  will,  because  it  affects  the  property  in  the  lifetime  of 

Singh.  ,  .  r    r      j 

Maharaj  ;  but  that  seems  to  their  Lordships  to  be  an  assumption 

of  the  question.  Of  course  if  it  affects  the  property  in  the  life- 
time of  Maharaj  it  cannot  have  a  testamentary  character,  but  the 
very  question  is  whether  it  does  affect  the  property  in  the  lifetime 
of  Maharaj.  The  District  Judge  does  not  assign  any  additional 
reasons  for  thinking  it  does  affect  the  property  in  that  way. 

Mr.  Woodroffe,  in  his  argument,  relied  very  strongly  upon  the 
use  of  the  word  "  assign,"  and  upon  the  reservation  of  a  life  inte- 
rest to  the  donor.  No  doubt  both  those  circumstances  tend 
towards  the  conclusion  to  which  Mr.  Woodroffe  wished  to  lead 
their  Lordships,  but  they  are  by  no  means  conclusive.  If  they 
had  been  the  words  of  an  English  conveyancer  preparing  an 
English  instrument,  they  would  have  afforded  a  very  strong 
argument ;  but  the  instrument  was  prepared  by  Lai  Sundar,  and 
we  must  not  construe  with  too  great  nicety,  or  assign  too  much 
weight  to,  the  exact  words  that  he  uses  for  a  transfer  of  property, 
as  if  he  were  accurately  weighing  the  difference  between  a  testa- 
mentary instrument  and  one  operating  inter  vivos.  We  must 
remember  that  wills  are  comparatively  new  in  any  part  of  India, 
and  are  of  more  recent  introduction  in  Oudh  in  respect  to  this 
class  of  property.  So  with  respect  to  the  reservation  of  a  life 
interest.  The  will  being  not  a  very  familiar  instrument  to  the 
people  who  prepare  it  or  who  sign  it,  the  testator  often  does 
express  a  great  anxiety  that  he  shall  not  be  considered  to  have 
parted  with  anything  in  his  lifetime,  and  their  Lordships  have 
seen  here  instruments  which  most  unquestionably  were  wills,  and 
intended  to  operate  as  such,  in  which  nevertheless  there  have 
been  expressions  upon  the  face  of  them  intimating  that  the 
testator  intends  to  remain  the  owner  of  his  property  until  he 
dies. 

Upon  the  whole,  therefore,  looking  at  what  are  the  substantial 
characteristics  of  the  document  which  have  been  referred  to, 
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setting  aside  mere  matters  of  form  and  what  may  be  considered       J.  G, 
as  technical  expressions,  their  Lordships  think  that  the  reasons       1884 
for  holding  it  to  be  a  will  have  a  decided  preponderance  over  thakub  Ishbi 
those  which  would  lead  them  to  hold  it  to  be  a  deed,  Sl*OH 

It  remains  to  consider  the  objections  to  the  validity  of  the     Baldbo 

J  J  Singh. 

instrument  considered  as  a  will.    First,  it  was  said  that  the  dis-       

position  made  by  it  was  beyond  the  power  of  Maharaj  Singh, 
because  the  property  was  governed  by  a  previous  will  or  declara- 
tion, whichever  it  may  be,  of  Beni  Singh,  dated  the  8th  of  March, 
1860,  which  fixed  a  character  upon  the  property  that  no  subsequent 
possessor  could  depart  from.  The  answer  to  that  is  that  Act  I. 
of  1869,  s.  11,  gives  not  only  to  the  original  talukdar,  but  to  every 
heir  and  legatee  of  a  talukdar,  power  to  transfer  or  to  bequeath 
the  estate  which  is  granted  to  him.  It  was  suggested  that  sect.  11 
is  controlled  by  sect.  19,  in  which  there  is  a  proviso  "  that  nothing 
herein  contained  shall  affect  wills  made  before  the  passing  of  this 
Act"  But  sect.  19  is  for  the  purpose  of  applying  to  wills  made 
under  Act  I.  of  1869  a  number  of  sections  contained  in  the  Indian 
Succession  Act ;  and  their  Lordships  are  of  opinion  that  the  pro- 
viso only  applies  to  the  sections  or  provisions  contained  in  sect.  19, 
and  not  to  those  contained  in  the  whole  of  Act  I.  of  1869. 

Then  it  is  said  that  there  was  undue  influence  used  to  coerce 
Maharaj  Singh  into  executing  the  instrument.  On  that  point 
there  is  the  finding  of  both  the  Courts  below  against  the  Appel- 
lant, and  tbe  subject-matter  is  one  on  which  this  Board  would  be 
exceedingly  reluctant  to  disturb  concurrent  findings  of  the  Court 
below.  But  it  is  said  that  they  ought  to  be  disturbed,  because 
evidence  of  undue  influence  was  tendered  and  rejected.  It  becomes 
important  then  to  see  whether  there  was  any  evidence  tendered 
for  the  purpose  of  shewing  any  undue  influence.  It  is  not  shewn 
that  any  such  evidence  was  tendered,  excepting  what  is  called  a 
revocation,  or  an  attempt  to  revoke,  by  Maharaj,  long  after  the 
date  of  the  instrument  in  question.  Now  of  course  it  might 
happen  that  a  revocation  or  an  attempt  to  revoke  should  be 
accompanied  by  circumstances  shewing  that  undue  influence  had 
been  used  in  procuring  the  execution  of  the  instrument  or  throw- 
ing light  upon  that  question.     But  no  such  circumstances  are 
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J.  G.        suggested.    In  the  argument  of  counsel,  in  the  record,  nothing  is 

1884        spoken  of  but  the  bare  fact  of  what  is  called  the  revocation,  which 

Thakur  Ishbi  it  is  said  is  a  relevant  fact  corroborative  of  another  relevant  fact, 

Sihoh       yjz ^  t^e  un(jue  influence.     On  the  passage  which  shews  how  the 

Baldeo      Court  dealt  with  the  matter,  the  same  remark  occurs.    And  the 

Singh. 

reasons  given  for  appealing  to  the  Judicial  Commissioner's  Court 

seem  to  make  it  quite  conclusive  that  no  other  evidence  was 
tendered.  There  are  two  separate  reasons  in  the  record,  one 
relating  to  undue  influence  and  the  other  relating  to  the  revoca- 
tion. The  one  relating  to  undue  influence  uses  this  language: 
"  From  the  time  when  and  the  manner  in  which  document  C  was 
executed,  and  the  circumstances  under  which  such  an  unnatural 
and  unusual  disposition  of  a  valuable  property  was  unnecessarily 
made  by  Mdharaj  Singh,  the  presumptions  and  probabilities  are 
very  strong  in  support  of  the  oral  evidence  adduced  by  the  Plain- 
tiff in  proof  of  the  document  having  been  obtained  by  means  of 
fraud,  misrepresentation,  coercion,  and  undue  influence."  That 
raises  the  whole  question  as  to  what  occurred  at  the  time  when  the 
document  was  executed ;  and  no  evidence  was  excluded  on  that 
point.  Then  the  18th  reason  for  appeal  is ;  "  The  Lower  Court  is 
wrong  in  having  excluded  oral  evidence  of  the  cancellation  of  the 
document  C  by  Maharaj  Singh  " ;  and  it  goes  on  to  argue  that  oral 
evidence  of  that  fact  was  admissible.  So  that  it  is  quite  clear  that 
the  fact  alone  was  to  be  proved  by  the  rejected  evidence,  and  it 
is  impossible  to  suggest  that  the  fact  standing  alone  would  have 
any  bearing  on  undue  influence  used  on  the  execution  of  the 
instrument. 

All  the  other  arguments  against  its  validity,  as  to  its  return  into 
Maharafs  hands,  its  cancellation,  the  non-delivery  of  possession, 
and  so  on,  turn  upon  the  hypothesis  that  the  instrument  was  a 
transfer  and  not  a  will ;  and  therefore  it  is  not  necessary  to  make 
any  further  observations  upon  them.  The  consequence  is  that 
all  the  objections  to  exhibit  C  fail;  and  as  to  list  A,  the  suit 
must  be  decided  against  the  Appellant. 

Now  their  Lordships  come  to  list  B,  which  comprises  things 
not  affected  by  exhibit  C.  With  respect  to  that  property  there 
was  an  alteration  in  the  issue  settled  by  the  First  Court,  and  a 
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great  deal  of  argument  was  used  to  shew  that  there  ought  to       J.  a 
have  been  no  such  alteration ;    but  it  is  quite  clear  that  the        1884 
Appellant  is  not  damnified  by  it,  whether  it  was  right  or  wrong.  thakubIshri 
If  he  could  claim  the  whole  of  the  property  and  when  that  was       Singh 
decided  against  him  could  fall  back  and  claim  half,  he  might     Baldbo 

possibly  be  injured  by  the  alteration  of  the  issue ;  but  he  cannot       * 

do  that,  because  the  impartibility  of  the  property  is  and  always 
has  been  common  ground  between  him  and  the  Eespondent. 
Treating  the  property  as  impartible,  the  case  can  be  argued  in 
favour  of  the  Appellant  just  as  well  under  the  issue  as  it 
stands  as  it  could  be  argued  under  the  issue  as  it  was  originally 
framed. 

As  the  issue  stands  the  argument  is  presented  in  this  way: 
Mr.  Woodroffe  says  that  as  between  Bent  and  his  three  sons  the 
latter  take  by  way  of  unobstructed  inheritance ;  that  if  the 
property  had  been  subject  to  the  ordinary  law  of  the  Mitakshara, 
on  Bent's  death  the  three  sons  would  have  taken ;  but  it  is  im- 
partible property,  and  therefore  the  eldest  son  Maharaj  took  the 
whole  ;  on  the  death  of  Maharaj  the  question  comes,  who  is  the 
heir  to  Bent ;  and  again,  the  estate  being  impartible,  the  eldest 
must  take  the  whole.  And  a  passage  was  read  from  Mr.  Maynes 
"  Hindu  Law,"  referring  to  authorities,  and  saying  that  in 
general  such  estates — that  is,  impartible  estates — descend  by  the 
law  of  primogeniture. 

Now  however  true  it  may  be  that,  if  there  is  absolutely  nothing 
to  guide  the  mind  to  any  other  conclusion,  an  impartible  estate 
will  descend  according  to  the  law  of  primogeniture,  it  is  im- 
possible to  say  that  there  is  no  such  guide  in  this  case.  As  to 
the  taluka,  there  is  a  great  deal  of  evidence  to  the  effect  that  the 
law  of  primogeniture  has  not  prevailed.  On  the  20th  of  Febiruary, 
1860,  Beni  Singh,  the  then  talukdar,  being  called  upon  to  state 
what  the  law  of  devolution  of  the  estate  is,  says : — "  The  usage 
established  by  prescription  in  petitioner's  family  is  still  in  force ; 
namely,  that  out  of  several  sons  an  able  one  had  up  to  this  time 
been  selected  and  nominated  as  talukdar,  without  reference  to 
seniority  ";  and  then  he  prays  that  the  Government  will  select 
an  able  one.     That  is  to  say,  according  to  him,  that  law  which  is 
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J.  G.        familiar  to  us  under  the  name  of  tanistry,  or  something  very 

1884       like  it,  prevailed  in  his  family. 

Thakub  Ishbi      On  the  8th  of  March,  I860,  Beni  Singh  executed  an  instru- 

Singh       ment  by  which  he  states  his  desire  that  after  his  death  his  estate 

Baldio     shall  be  maintained  in  his  family  entire  and  undivided  according 

to  the  custom  of  raj-gaddi,  the  younger  brothers    receiving 

maintenance  from  the  gaddi-nashin,  the  successor  to  the  estate 
for  the  time  being.  That  document  is  not  without  ambiguity, 
but  it  does  not  assert  the  law  of  primogeniture  with  clearness. 

The  next  document  is  a  parwana,  issued  by  the  Deputy  Com- 
missioner of  Sitajmr  to  Beni  Singh  on  the  19th  of  August,  1861 ; 
and  it  seems  to  have  been  issued  because  the  Government  had 
not  been  told  with  exactitude  what  the  rule  of  succession  was  or 
was  to  be.  The  parwana  runs  thus : — "  You  are  instructed  that 
if  the  rule  of  primogeniture  pr  the  custom  of  Masnad  Nashing 
be  not  in  force  in  your  family,  it  is  essentially  necessary  that  you 
should  execute  a  will  naming  your  successor  therein."  Now  Beni 
Singh  does  not  reply  to  that,  that  the  rule  of  primogeniture  was 
in  force  in  his  family,  and  therefore  he  did  not  wiph  to  execute  a 
will ;  but  he  answers,  "  In  compliance  with  your  order  conveyed 
in  the  foregoing  letter,  I  will  execute  my  will  in  favour  of  an 
heir."  It  does  not  appear  that  Beni  Singh  did  execute  any  will, 
but  he  promised  to  make  a  will  on  the  footing  that  the  rule  of 
primogeniture  was  not  in  force  in  his  family. 

The  next  act  is  the  formation  of  the  lists  of  talukdaris ;  and 
in  that  important  operation  we  find  the  taluka  entered,  not  in 
list  3  which  contains  the  primogeniture  estates,  but  in  list  2, 
which  contains  the  estates  which  go  to  a  single  heir. 

Now  in  all  these  proceedings  it  .is  the  taluka  or  the  propertj 
comprised  in  list  A  which  is  the  main  object,  though  statements 
are  made  in  general  terms  as  to  the  custom  of  the  family.  But 
in  1872  a  suit  was  instituted  by  Ishri,  the  present  Appellant,  to 
recover  from  Maharaj  Sing  the  taluka,  and  also  moveable  pro- 
perty valued  at  Rs.84,000.  Baldeo  Singh  was  also  made  a 
defendant  to  the  suit,  so  that  whatever  was  decided  in  that  suit 
was  decided  between  the  parties  to  this  appeal.  The  Bs.84,000 
would  seem  to  come  under  the  same  consideration  as  the  move- 
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ables  in  list  B  in  the  present  suit.    It  is  observable  that  in  the       J.  a 
present  suit  list  A  contains  no  moveables  at  all.    All  the  move-       1884 
ables  are  in  list  B ;  and  though  it  is  not  so  clear  as  might  be  thakubIshri 
wished,  the  probability  is  that  the  moveables  which  were  the      Sinoh 
subject  of  the  suit  of  1872  were  governed  by  the  general  custom     Baldbo 
of  the  family.  * 

In  that  suit  Ishri  filed  a  written  statement  in  which  he  says, 
«  On  the  20th  of  February,  1860,  Plaintiffs  father,  by  a  will  of 
the  same  date," — meaning  the  statement  made  to  the  Govern- 
ment,— "stated  the  family  usage  regarding  succession,  which 
Plaintiff's  father  desired  to  be  followed  after  his  death."  Then 
he  is  examined ;  and  in  his  examination  he  says,  "  In  my  family 
the  eldest  brother  has  never  succeeded  to  the  taluka ;"  and  he  gives 
one  or  two  instances  to  shew  that  such  is  the  fact.  In  giving 
judgment  the  Deputy  Commissioner  of  Sitapur  observes  that  all 
he  has  to  consider  is  the  Plaintiff's  title  to  the  taluka  Kanhmow. 
He  takes  a  distinction  between  the  considerations  that  apply  to 
the  taluka  Kanhmow  and  the  considerations  that  apply  to  Nim- 
chaina, — something  which  was  the  subject  of  a  subsequent  grant ; 
but  he  takes  no  distinction  between  the  considerations  that  apply 
to  taluka  Kanhmow  and  those  which  apply  to  the  moveables  on 
which  he  is  deciding. 

The  case  set  up  by  Ishri  principally  consisted  of  a  document 
which  was  held  to  be  forged,  and  it  is  remarkable  that  in  that 
document  he  continues  to  put  into  Bent's  mouth  the  assertion  of 
the  principle  that  the  ablest  person  is  to  succeed — and  after 
extolling  the  intelligence  and  gravity  of  temper  and  other  good 
qualities  of  Ishri  Bent  is  made  to  say  in  the  forged  instrument 
that  he  desires  Ishri  to  succeed  him  in  preference  to  Maharaj 
or  BaJdeo.  But  the  Deputy  Commissioner  of  Sitapur  dismissed 
the  suit  on  the  ground  that  though  there  was  evidence  that  it 
was  the  custom  of  the  family  for  the  most  able  to  succeed,  there 
was  no  evidence  that  Ishri  had  been  selected  as  such.  Towards 
the  end  of  his  judgment  he  says,  "  There  is  no  doubt  that  this 
was  the  custom  in  most  talukas  in  this  district,  and  was  probably 
the  custom  of  the  smaller  talukas  in  the  greater  part  of  Oudh. 
Wills  however  at  that  time  were  unknown." 
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j.  c.  That  seems  very  like  a  decision  with  regard  to  property  other 

1884        than  the  taluka,  that  tanistry  rather  than  primogeniture  was  the 
ThakurIshbi  governing  rule  of  the  family.      Even  if  the  decision  concerns 

Singh       the  taluka  alone,  their  Lordships  consider  that  the  District 
Baldbo      Judge  in  this  case  is  quite  right  when  he  argues  from  the  law 

*      relating  to  the  taluka  to  the  law  relating  to  all  the  other  family 

property,  and  says  there  is  a  presumption  from  the  actual 
decisions  relating  to  the  taluka  that  the  family  property  followed 
the  same  law,  or  rather,  as  he  puts  it  accurately,  there  is  no 
evidence  to  shew  that  the  other  family  property  followed  a  line 
of  devolution  different  from  that  of  the  taluka. 

Whether  the  evidence  would  prove  the  case  as  regards  list  B 
in  favour  of  the  Respondent  if  he  were  the  party  claiming  and 
the  Appellant  were  in  possession,  is  not  now  the  question.  The 
question  is,  whether  the  Appellant,  having  the  onus  prdbandi  on 
him  to  shew  that  primogeniture  is  the  law  of  the  family,  has 
proved  his  case ;  and  he  certainly  is  very  far  indeed  from  proving 
his  case,  the  evidence  so  far  as  it  goes  being  the  other  way. 

The  Appellant  therefore  fails  on  all  his  points;  and  their 
Lordships  will  humbly  advise  Her  Majesty  that  the  appeal  be 
dismissed  with  costs. 

Solicitors  for  appellant :  Watkins  &  Latter/. 
Solicitor  for  respondent :  W.  Buttle. 
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RAJAH  HUP  SINGH Plaintiff  ;  J.  a* 

AND  1884 


RANI   BAISNI  and  THE    COLLECTOR  )  _  ^.12,13, 

ni?  T?rv  A  W  A  TT  f   DEFENDANTS.  14,  15 ; 

OF  ETA W AH J  March  22. 

ON  APPEAL  FROM  THE  HIGH  COURT  FOR  THE  NORTH-WEST 

PROVINCES. 

Mitakshara  Law — Ancestral  impartible  Raj — Exclusion  of  Females — Nearest 
male  Heir  preferred  to  Widow — Impartible  Estate  not  separate  if  Family 
joint — Custom. 

Held,  on  the  evidence  in  the  case,  that  the  raj  in  question  was  an  ancient 
raj  and  an  ancestral  estate,  and  that  by  virtue  of  an  ancient  custom  in  the 
family  it  was  impartible. 

According  to  the  Mitakshara  the  estate  being  ancestral  and  the  family 
undivided,  the  Plaintiff  as  the  nearest  male  heir  of  the  deceased  Rajah  and 
the  surviving  member  of  the  undivided  family  was  entitled  to  succeed  to 
the  raj  in  preference  to  the  widow. 

A  female  cannot  inherit  an  impartible  ancestral  estate  belonging  to  a 
joint  Hindu  family  governed  by  the  Mitakshara  when  there  are  any  male 
members  of  the  family  who  are  qualified  to  succeed  as  heirs. 

Maharani  Hiranath  Koer  v.  Baboo  Ram  Narain  Singh  (1)  approved. 

Held,  in  this  case,  that  such  law  was  not  shewn  to  have  been  modified 
by  an  ancient  uniform  custom  in  favour  of  the  widow. 

An  ancestral  estate  even  though  impartible  is  not  the  separate  or  self- 
acquired  estate  of  the  single  member  upon  whom  it  devolves  so  long  as  the 
family  continues  joint. 

Chintamun  Singh  v.  Mussumut  Nowlukho  Konwari  (2)  approved. 

« 

APPEAL  from  a  decree  of  the  High  Court  (May  7, 1880),  affirm- 
ing a  decree  of  the  Officiating  Judge  of  Mainpwri  (Sept.  25, 1878) 
which  dismissed  the  Appellant's  suit  for  possession  of  the  estate 
of  raj  Bhara  by  right  of  succession  as  customary  heir  to  his 
nephew  Bajah  Mahander  Singh  deceased. 

The  facts  and  proceedings  are  stated  in  the  judgment  of  their 
Lordships 

*  Present : — Lord  Blackburn,  Sib  Barnes  Peacock,  Sir  Richard  Couch, 
and  Sib  Arthur  Hobhouse. 


(1)  9  Beng.  L.  R.  274.  (2)  Law  Rep.  2  Ind.  Ap.  263. 


150  INDIAN  APPEALS.  [L.B. 

J.  0.  The  judgment  of  Stuart,  C.  J.,  was  as  follows : — 

JJ^  u  On  the  evidence,  which  was  fully  gone  into  at  the  hearing, 

Rajah  Hup  and  which  I  have  since  carefully  considered,  I  am  satisfied  that 

v.         the  conclusion  of  the  Judge  is  right,  summing-up,  as  he  does,  the 

tiro  the™  whole  case  with  these  two  determinations :  first,  that  the  Plain- 

CoLLEcroR  of  fiffj  contention  that  widows  never  succeed  to  a  raj  in  this  part  of 

Etawah.  %  J  r 

India  is  unfounded ;  and  secondly,  that  there  is  evidence  to  shew 

that  in  the  family  to  which  the  possessors  of  this  raj  (estate) 
belong,  the  custom  is  that  the  childless  widow  is  not  excluded 
by  collaterals.  Several  authorities  were  referred  to  at  the  hearing, 
including  the  case  of  Maharani  Hiranath  Koer  v.  Baboo  Bam 
Narain  Singh  (1),  in  regard  to  which  the  pleader  for  the  Appellant 
stated  that  the  head-note  of  the  report  of  that  case  exactly  stated 
his.  This  head-note  is :  *  A  female  cannot  inherit  an  impartible 
ancestral  estate  belonging  to  a  joint  Hindu  family,  governed  by 
the  Mitahshara,  where  there  are  any  male  members  of  the  family 
who  are  qualified  to  succeed  as  heirs.  This  is  a  rule  of  law,  and 
not  dependent  on  custom.  A  custom  modifying  the  law  must  be 
a  custom  to  admit  females,  not  a  custom  to  exclude  them.9  Here, 
however,  there  is  evidence  of  a  custom  by  which  the  widow,  fail- 
ing direct  descendants,  is  not  excluded  by  collaterals ;  and  that 
in  regard  to  a  raj  generally  the  whole  authorities  go  to  this,  that 
impartibility  of  estate  involves  primogeniture  in  succession ;  and 
that  the  childless  widow,  when  she  does  take  by  force  of  a  family 
custom,  takes  simply  in  her  own  person  for  her  lifetime.  In  the 
present  case  the  Plaintiff  is  the  uncle  of  the  deceased  Kajah, 
whom  he  claims  to  succeed,  and  he  is  therefore  not  within  the 
rule  modified  to  the  extent  I  have  stated  in  favour  of  the 
widow." 

Leithy  Q.C.,  and  Doyne,  for  the  Appellant,  contended  that  the 
presumption  of  law  was  in  favour  of  the  family  to  which  this 
raj  belonged  being  joint,  which  had  not  been  displaced  by  evi- 
dence of  partition.  Assuming  the  family  to  be  joint,  then  by 
the  Mitakshara  law,  which  applies  to  the  case,  the  male  collateral 
excludes  the  widow.    There  was  no  evidence  of  a  custom  to  the 

(1)  9  Beng.  L.  R.  274. 
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contrary.    It  was  unnecessary  to  shew  a  custom  excluding  the       X  0. 
widow.    The  ordinary  law  under  the  circumstances  of  the  case       1884 
excluded  her.    It  was  for  the  other  side  to  shew  a  custom  admit-  bajah  Rup 
ting  her  applicable  to  this  family  and  estate.    The  Appellant      8nsQH 
was  the  nearest  male  relative  of  the  deceased  Bajah.    The  evi-  Baki  Baisni 
dence  shewed  that  the  raj  was  an  impartible  estate  which  had  Collector  or 
always  been  held  by  a  single  member  of  the  family,  and  had        AWAH* 
passed  from  father  to  son  according  to  the  law  of  primogeniture 
for  several  generations — nearly  seven  centuries.    Beference  was 
made  to  Chintamm,  Singh  v.  Mussumut  Nowlukho  Konwari  (1)  ; 
Katama  Natchiar  v.  Bajah  of  Shdvagunga  (2) ;  Maharani  Hiranath 
Koer  v.  Baboo  Bam  Narain  Singh  (3) ;  Naragunty  Lutchmeeda- 
vamah  v.  Vengama  Naidoo  (4);   Baboo  Ounesh  Dutt  Singh  v. 
Maharajah  Moheshur  Singh  and  Others  (5) ;  The  Hunsapore  Baj 
Case  (6);  Bamalakshmi  Ammal  v.  Sivananatha  Perumul  Sethu- 
rayer  (7). 

Graham,  Q.C.,  and  Woodrojjfe,  for  the  Collector,  contended  that 
the  Appellant  had  set  up  a  custom  of  descent  which  totally 
excluded  women,  and  had  failed  to  prove  it.  The  evidence 
shewed  that  by  the  custom  of  the  family  a  childless  widow 
excludes  collaterals.  With  regard  to  the  presumption  as  to 
custom,  see  Maharani  Hiranath  Koer  v.  Baboo  Bam  Narain 
Singh  (8) ;  NaragwUy  Lutchmeedavamah  v.  Vengama  Naidoo  (9). 
Both  Courts  have  found  in  favour  of  a  custom  by  which  widows 
exclude  collaterals.  Consequently  the  Appellant  is  not  entitled 
even  if  the  raj  were  joint.  The  Appellant,  moreover,  had  been 
proclaimed  a  rebel  during  the  Mutiny  and  his  property  confis- 
cated. He  had  thereby  lost  his  status  and  rights  as  a  member 
of  the  joint  family.  Beference  was  made  to  Act  IX.  of  1859, 
s.  18 ;  of.  Acts  XIV.  and  XVI.  of  1857.  This  raj  must  not  be 
assumed  to  be  an  ordinary  ancestral  estate ;  the  Appellant  him* 
self  relied  on  a  custom  and  did  not  allege  the  application  of 
the  ordinary  Mitakshara  law.    The  principle  of  survivorship  does 

(1)  Law  Rep.  2  Ind.  Ap.  263.  (5)  6  Moore,  Ind.  Ap.  164. 

(2)  9  Moore,  Ind.  Ap.  539.  (6)  12  Moore,  Ind.  Ap.  1. 

(3)  9  Beng.  L.  R.  274.  (7)  14  Moore,  Ind.  Ap.  585. 

(4)  9  Moore,  Ind.  Ap.  74.  (8)  9  Beng.  L.  R.  283. 

(9)  9  Moore,  Ind.  Ap.  66. 
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j.  a  not  apply  to  an  impartible  raj.  For  a  definition  of  "  raj  "  see 
1884        Harrington's  Analysis,  voL  iii.,  p.  329 ;    The  Tipperah  Raj  (1). 

Rajah  Bui*  ^e  title  to  succeed  to  a  raj  is  by  heirship :  see  Baboo  Gunesh 
Singh       jp^  gjngh  Ya  Maharajah  Moheshur  Singh  and  Others  (2) ;  Rajkissen 

Bani  Baisni  Singh  v.  Ramjoy  Surma  Mozomdar  (3)  ;  Thakoor  Teetnath  Sahee 

Collictob  or  Deo  v.  Lokenath  Sahee  Deo  (4). 
Etawah. 

C.  W.  Arathoon,  for  the  Respondent  Rani  Baimi. 
LeUh,  Q.C.,  replied. 

1884  The  judgment  of  their  Lordships  was  delivered  by 

Jfer*22.    gjg  Babnes  Peacock :— 

This  is  an  appeal  from  a  decision  of  the  High  Court  of  Judica- 
ture for  the  North-Western  Provinces  by  which  a  decree  of  the 
Judge  of  Mainpuri  in  favour  of  the  Defendants,  the  present  Re- 
spondents, dismissing  the  Plaintiff's  suit,  was  affirmed.  The 
Appellant,  who  was  the  Plaintiff,  sued  for  possession  of  the  estate 
called  raj  Bhara,  comprising  the  villages  and  other  moveable  and 
immovable  properties  specified  in  the  schedules  annexed  to  the 
plaint  by  right  of  succession  to  the  deceased  Rajah  Mahander  Singh, 
according,  as  stated  in  the  plaint,  "  to  the  custom  prevalent  in 
other  estates  and  the  usage  of  the  family  of  the  Rajah  of  Bhara." 

The  Plaintiff  in  his  plaint  stated  that : — 

"  The  ancient  usage  of  the  Rajah  of  Bhara,  in  common  with 
the  other  families  of  the  Rajahs,  is  that,  after  the  decease  of  a 
Rajah,  his  nearest  and  eldest  male  heir  succeeds  him,  to  the  ex- 
clusion of  the  other  male  heirs  and  the  total  exclusion  of  women. 
That  when  Rajah  Mahander  Singh  died  on  the  22nd  of  September, 
1871,  the  revenue  authorities  caused  the  name  of  his  widow  to  be 
recorded,  notwithstanding  the  presence  of  the  Plaintiff,  the 
nearest  heir;  that  they  subsequently  placed  the  estate  under 
the  management  of  the  Court  of  Wards,  who  fixed  an  allowance 
of  Rs.50  for  the  Plaintiff,  which  he  still  receives." 

The  Rani,  Defendant,  in  her  written  statement  stated,  amongst 
other  things,  that  the  custom  alleged  by  the  Plaintiff  had  no 

(1)  12  Moore,  Ind.  Ap.  623.  (3)  Ind.  L.  R.  1  Calc.  195. 

(2)  6  Moore,  Ind.  Ap.  164.  (4)  19  Suth.  W.  R.  239. 
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existence ;  that  there  was  nothing  in  the  history  of  the  family  of       J.  C. 
the  Kajah  of  Bhara  to  prove  that  a  widow  was  ever  deprived  of       1884 
the  possession  of  the  estate  of  her  husband  in  the  presence  of  the  rajah  Bup 
male  relatives  of  her  deceased  husband ;  that  as  the  property  of      S™GH 
her  deceased  husband  was  separate  she  was.  under  the  general  Rani  Baismi 

.  .  AND  THB 

rales  of  the  Hindu  law,  entitled  to  enjoy  it  during  her  lifetime ;  Collector  op 

that  the  Plaintiff  bore  a  very  bad  character ;  that  he  had  taken       

arms  against  the  Government  during  the  mutiny,  and  was  guilty 
of  many  atrocities ;  and  his  property  was  confiscated  and  made 
over  to  Lala  Laig  Singh. 

The  Collector,  as  manager  under  the  Court  of  Wards,  also  ap- 
peared and  defended  the  suit.  He  in  his  written  statement  stated 
that  the  family  custom  alleged  by  the  Plaintiff  did  not  exist ; 
that  the  Plaintiff  and  his  nephew,  the  late  Maharajah,  were  separate 
in  estate,  and  that,  therefore,  according  to  the  ordinary  rules  of 
Hindu  law,  the  Rani,  Defendant,  was  entitled  to  succeed  to  the 
property  of  her  deceased  husband  in  preference  to  the  Plaintiff. 

The  raj,  although  it  was  not  proved  ever  to  have  been  a  prin- 
cipality in  the  strict  sense  of  the  word,  or  endowed  with  sovereign 
rights,  was  an  ancient  ancestral  impartible  estate  which  had 
always  been  held  by  a  single  member  of  the  family  at  a  time,  and 
had  passed  for  several  generations  in  lineal  succession  according 
to  the  law  of  primogeniture. 

Pertab  Singh,  the  father  of  the  late  Rajah,  Mahander  Singh, 
was  the  elder  brother  of  the  Plaintiff,  who,  as  a  younger  brother, 
became  entitled,  according  to  the  usage  of  the  family,  to  mainte- 
nance, and  for  some  time  after  the  death  of  his  father  received  an 
annuity  of  Rs.1000  out  of  the  estate  of  the  raj.  The  family  was 
joint  and  undivided  down  to  the  time  of  the  Indian  Mutiny ; 
but  it  appeared  that,  in  consequence  of  the  Plaintiff's  misconduct 
during  the  disturbances,  payment  of  his  annuity  was  withheld 
with  the  sanction  and  under  the  direction  of  Government,  and 
that  in  a  suit  against  the  manager  of  the  Court  of  Wards  to 
enforce  payment  during  the  minority  of  the  late  Rajah,  it  was 
held  that  there  had  been  that  which,  adverting  to  the  nature  of 
the  property,  was  equivalent  to  an  attachment  thereof,  and  the 
suit  was  dismissed.  There  had  not,  however,  been  any  adjudica- 
tion of  forfeiture  under  Act  XXV.  of  1857,  nor  had  any  proceeding 
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J.  G.       ever  been  taken  under  that  Act  with  reference  to  the  estate 
1884        itself. 
RajahRup       It  was  contended  on  the  part  of  the  Defendants  that,  in  conse- 
Szhoh       quejice  of  the  proceedings  with  reference  to  the  maintenance 
Rani  Baisot  annuity,  the  legal  status  of  the  Plaintiff  was  altered,  and  that  he 
Colleotob  or  ceased  to  be  a  member  of  the  joint  family. 
Etavah*         Their  Lordships  are  clearly  of  opinion  that  there  is  no  founda- 
tion for  contending  that  the  stoppage  of  the  annuity,  and  the 
proceedings  in  respect  thereof,  amounted  to  a  confiscation  of  the 
estate,  or  in  any  manner  altered  the  status  of  the  Plaintiff  as  a 
member  of  the  joint  family. 

The  Mitakshara  is  the  Hindu  law  of  inheritance  in  the  district 
in  which  the  estate  is  situate,  and  it  is  clear  that  according  to 
that  law,  in  the  absence  of  any  special  custom  to  the  contrary, 
the  Plaintiff  as  the  uncle  of  the  deceased  Rajah,  and  the  surviving 
member  of  the  joint  family,  was  entitled  to  succeed  to  the  an- 
cestral estate  upon  the  death  of  his  nephew.  According  to  the 
Mitakshara  a  widow  is  not  entitled  to  succeed  to  her  husband's 
estate  in  preference  to  collateral  male  heirs,  unless  he  is  separate, 
or  as  in  the  Shivagunga  case,  his  estate  was  separate  or  self- 
acquired  (see  Mitakshara,  cap.  2,  sect.  1,  pars.  8-19,  and  30  and  31, 
note). 

The  cases  were  all  reviewed  by  the  late  Chief  Justice  of  Bengal, 
Sir  Richard  Couch,  in  the  case  of  Maharani  Hironath  Eoer  v. 
Baboo  Bam  Narayan  Singh  (1),  in  which,  in  a  careful  and  well 
considered  judgment,  it  was  held  that  a  female  cannot  inherit  an 
impartible  ancestral  estate  belonging  to  a  joint  Hindu  family, 
governed  by  the  Mitakshara,  when  there  are  any  male  members 
of  the  family  who  are  qualified  to  succeed  as  heirs ;  that  this  is  a 
rule  of  law  not  dependent  on  custom,  and  that  a  custom  modify* 
ing  the  law  must  be  a  custom  to  admit  females,  not  a  custom  to 
exclude  them.  That  case  was  upheld  by  the  Judicial  Committee 
in  the  case  of  Chintamun  Singh  v.  Mussumut  Nowlukho  Komaari  (2), 
and  their  Lordships  are  of  opinion  that  it  was  correctly  decided 
and  is  a  binding  authority. 

In  the  last-mentioned  case,  following  the  decision  in  IS  Moore  $ 
Indian  Appeals,  pp.  333  and  339,  it  was  held  that  an  ancestral 

(1)  9  Beng.  L.  R.  274.  (2)  Law  Rep.  2  Ind.  Ap.  263,  270. 
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estate,  even  though  impartible,  is  not  the  separate  or  self-acquired  J.  G. 
estate  of  the  single  member  upon  whom  it  devolves,  so  long  as  1884 
the  family  continues  joint.  Rajah  Bup 

In  the  argument  before  their  Lordships  some  importance  was      8lNQH 
attached  by  the  learned  counsel  for  the  Respondents  to  the  manner  Rani  Baknt 

AMD  THS 

in  which  the  Plaintiff's  case  was  stated  in  the  plaint,  but  their  Collector  of 
Loidships  are  of  opinion  that  in  dealing  with  the  case  they  must    JSfI™1L 
look  not  to  the  mere  wording  of  the  plaint,  but  to  the  issue  which 
was  settled  for  trial,  and  to  the  manner  in  which  the  case  was 
treated  by  the  Lower  Courts. 

The  following  is  the  issue  upon  which  the  parties  went  to  trial, 
viz.,  "  Whether,  according  to  the  custom  relied  upon  by  the 
Plaintiff,  and  under  the  Hindu  law,  the  Plaintiff  has  a  right 
to  succeed  to  the  guddi,  and  whether  the  Plaintiff's  character 
can  in  any  way  affect  the  suit  or  not."  The  plaint  stated  that 
"the  ancient  usage  of  the  raj  of  Bhara,  in  common  with  other 
families  of  the  Rajahs,"  was, "  that  upon  the  decease  of  a  Rajah 
his  nearest  and  eldest  male  heir  succeeds  him  to  the  exclusion  of 
thfc  other  male  heirs,  and  the  total  exclusion  of  women/'  that  is  to 
say,  that  females  were  excluded  by  a  male  heir. 

The  Zillah  Judge  in  dealing  with  the  case,  says : — 

"  Plaintiff  alleges  that  the  property  in  question  is  ancestral 
property  belonging  to  a  joint  and  undivided  Hindu  family 
governed  by  the  law  of  the  Mitakshara,  of  which  he  and  the 
deceased  Rajah  Mahander  Singh  were  members ;  that  by  virtue 
of  a  custom  prevailing  in  the  family,  the  estate  of  the  Rajah  of 
Bhara  was  impartible ;  that  it  was  enjoyed  by  a  single  member  of 
the  family  at  a  time,  and  devolved,  on  the  death  of  the  holder,  on 
the  eldest  male  heir ;  that  Mahander  Singh,  the  last  holder,  having 
died  without  male  issue,  he,  the  Plaintiff,  being  the  eldest  colla- 
teral male  heir,  was  entitled  to  succeed  to  the  estate,  to  the  exclu- 
sion of  the  widow  of  Mahander  Singh.    The  Defendant  pleads, 

"(1.)  That  the  custom  alleged  by  Plaintiff,  whereby  females 
are  excluded  from  the  succession,  has  no  existence. 

"  (2.)  That  the  Plaintiff  and  his  nephew,  the  late  Rajah 
Mahander  Singh,  were  separate  in  estate,  and  were  not 

Vol.  XL  N 
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J.  0.  members  of  a  joint  undivided  Hindu  family,  and  that, 

1884  therefore,  according  to  the  ordinary  rules  of  Hindu  law, 

Rajah  Buf  the  Rani,  Defendant,  was  entitled  to  succeed  to  the 

Sl£QH  property  of  her  deceased  childless  husband  in  prefer- 

Bani  Bahm  ence  to  the  Plaintiff." 

AND  THE 

^eta^h"  °*   He  further  ^y8 :— 

"  It  is  admitted  on  both  sides  that  the  estate  is  impartible,  and 
is  enjoyed  by  a  single  holder  at  a  time.  It  is  admitted  that  the 
mode  of  succession  is  governed  by  special  custom.  The  dispute 
is  as  to  what  that  special  custom  is." 

Ultimately  he  arrived  at  the  conclusion,  first,  that  the  Defen- 
dant had  clearly  made  out  that  the  Plaintiff's  contention  that 
widows  never  succeed  to  a  raj  is  untrue;  and  secondly,  that 
there  was  good  evidence  that  in  the  family  to  which  the  pos- 
sessors of  the  estate  belonged,  the  custom  was  that  the  widow  is 
not  excluded  by  collaterals,  and  he  therefore  dismissed  the  suit 
with  costs. 

Upon  appeal,  the  High  Court  affirmed  the  decision.  The 
Chief  Justice  held  that  there  was  sufficient  evidence  of  a  custom 
by  which  the  widow,  failing  direct  descendants,  was  not  excluded 
by  collaterals.  Mr.  Justice  Pearson  agreed  with  the  District 
Judge,  and  held,  first,  that  the  Plaintiff's  contention  that  widows 
never  succeed  to  a  raj  in  that  part  of  the  country  is  untrue ;  and 
secondly,  that  there  was  good  evidence  that,  in  the  family  to 
which  the  possessors  of  the  estate  in  question  belonged,  the 
custom  was  that  the  widow  is  not  excluded  by  collaterals. 

With  reference  to  the  findings  of  the  Zillah  Judge,  and  of  Mr. 
Justice  Pearson,  that  the  contention  of  the  Plaintiff  that  widows 
never  succeed  to  a  raj  in  that  part  of  the  country  is  untrue,  their 
Lordships  fail  to  find  that  the  Plaintiff  ever  made  an  allegation 
to  that  effect.  His  allegation  was  that,  according  to  the  ancient 
usage  of  the  Rajah  of  Bhara,  male  heirs  succeeded  to  the  exclu- 
sion of  females.  He,  no  doubt,  in  his  plaint,  used  the  words 
"  according  to  the  custom  prevalent  in  respect  of  other  estates," 
and  also  the  words  "  in  common  with  the  other  families  of  the 
Rajahs."    The  main  allegation  had  reference  to  the  usage  of  the 
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raj  of  Bhara,  and  was  "that,  after  the  decease  of  a  Rajah,  his       J. C. 
nearest  and  eldest  male  heir  succeeds  him,  to  the  exclusion  of       1884 
other  male  heirs  and  the  total  exclusion  of  women/'  and  that  rajah  rup 
allegation  was  true ;  for  the  raj  of  Bhara,  from  its  earliest  crea-      SnrGH 
tion,  had  always  descended  to  a  male  heir,  and  no  female  ever  &un  Baihni 

___  AMD  THB 

succeeded  to  it.     The  allegation  made  no  distinction  between  Collector  of 
lineal  and  collateral  heirs,  or  between  widows  and  other  females.        TAWAH* 

It  is  not  certain  to  what  other  estates  or  to  what  other  Rajahs 
the  Plaintiff  referred  when  he  added  the  words,  "  in  common 
with  the  other  families  of  the  Rajahs ;"  whether  he  meant  the 
Rajahs  of  the  other  estates  which  were  formerly  united  with 
Bhara  or  not  is  not  very  important,  he  evidently  referred  to  other 
estates  and  Rajahs  similarly  circumstanced,  or  in  some  way  con- 
nected with  the  raj  of  Bhara,  and  not  to  every  raj  in  that  part 
of  the  country,  whether  the  Rajah  was  separate  or  a  member  of 
a  joint  family,  or  whether  the.  raj  was  ancestral  or  self-acquired. 
But,  however  this  may  be,  it  is  clear  that  the  issue  did  not 
impose  upon  the  Plaintiff  the  necessity  of  proving  that  widows 
never,  under  any  circumstances,  succeeded  to  a  raj  in  that  part 
of  the  country. 

The  first  part  of  the  finding,  therefore,  is  irrelevant,  and  the 
case  must  be  decided  with  reference  to  the  question  whether  the 
Mitakshara  law  of  succession  had  been  so  far  modified  by  custom, 
with  respect  to  the  ancestral  raj  of  Bhara,  as  that  failing  lineal 
descendants  of  a  deceased  Rajah,  his  widow  was  entitled  to  succeed 
to  the  raj  in  preference  to  the  Plaintiff,  who  was  a  collateral 
male  heir  and  the  eldest  male  member  of  the  joint  family.  No 
such  case  ever  occurred  in  respect  of  the  raj  of  Bhara,  and  their 
Lordships  are  of  opinion  that  there  is  no  evidence  to  prove  such 
a  custom. 

It  was  contended  that  a  case  had  occurred  in  respect  of  the 
raj  of  Buh  Rah,  in  which  a  widow  had  succeeded  in  preference  to 
a  male  collateral. 

The  District  Judge  stated  that  the  estate  of  Bhara  was — 

"  One  of  five,  all  of  which  came  from  a  common  stock  and  had 
a  common  ancestor,  the  Rajah  Singandeo,  who  lived  650  years 
ago. 

N2 
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J.  o.  He  proceeded, — 

1884  «  The  five  were,— 


Rajah  Rup  *  (1.)  Bhara  (the  property  in  suit). 

Bam  «  (2.)  Jaggamanpur. 


V. 


R^>B^T         *  (».)  5«*  **• 

Oollbctoe  o»  «  (4)  Kakhouto. 

Etawah.  *    ;    m_  _  _ 

"  (5.)  Nakkatpatti. 

u  The  last  family,  Nakkatpatti,  is  extinct,  and  the  second 
family,  Jaggamanpur,  has  split  up  into  the  families  of  Tarsor, 
Sorawan,  Bhaddek,  Hardoe. 

"  It  appears  that  no  instance,  as  far  as  is  known,  has  occurred 
in  raj  Bhara,  where  the  Bajah  has  died  soilless,  until  the  present 
time. 

"  But  instances  of  this  have  occurred  in  other  branches  of  the 
common  family  which  descended  from  Bajah  Singandeo,  and  are 
adduced  by  Defendant  in  support  of  her  allegation  that  the  kul- 
rit,  or  family  custom,  and  raj-rit,  or  custom  of  the  raj,  is  as  she 
alleges  it  to  be. 

"  Thus,  in  the  allied  family  termed  raj  Buh  Buh,  it  is  shewn 
that  Baja  Kussul  Singh  died,  and  was  succeeded  by  his  widows, 
Bani  Chanddin  and  Bani  Bhadavrnd,  although  his  younger 
brother,  Sambar  Singh,  and  the  sons  of  Sambar  Singh,  were  alive." 

A  similar  statement  is  made  by  Mr.  Justice  Pearson,  as  to  the 
origin  of  the  five  estates.  He  says : — "  The  estate  in  question  is 
one  of  fire  which  originally  constituted  a  single  property,  and 
belonged  to  Bajah  Singandeo,  the  common  ancestor  of  the  families 
which  have  since  held  them  separately,  a  partition  of  them  having 
been  made  between  his  five  sons." 

The  fact  of  the  formation  of  the  five  separate  estates  by  the 
partition  of  one  entire  estate  is  not  disputed,  and  it  may  be 
assumed,  although  not  necessary  to  be  decided,  that  there  was 
such  a  connection  between  Buh  Buh  and  Bhara,  that  evidence  of 
a  custom  of  descent  in  one  of  them  would  be  admissible  in 
support  of  a  similar  custom  in  the  others.  There  is,  however,  no 
evidence  except  in  one  single  instance  in  Buh  Buh  that  a  female 
ever  held  any  one  of  the  other  four  principal  estates. 
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With  respect  to  that  exceptional  case  in  Ruh  Ruh,  the  district       J.  (i 
Judge  held  it  to  have  been  shewn  that  when  Rajah  Kussul  Singh       1884 
died  he  was  succeeded  by  his  widows  Rani  Chandelin  and  Rani  bajah  Rup 
Bahadaurni  although  his  younger  brother  Sambar  Singh  and  the      8lNGH 
sons  of  Sambar  Singh  were  living,  Ravi  Baisni 

Mr.  Justice  Pearson  also  treated  the  case  as  an  instance  of  Collector  of 
widows  succeeding  in  preference  to  a  niece's  son,  meaning  proba-    EtaWah* 
bly  the  son  of  a  nephew. 

It  appears,  however,  to  their  Lordships  that  it  was  not  a  case  of 
succession  by  inheritance  at  all. 

Bajah  Raghanath  Singh9  a  member  .of  the  Ruh  Ruh  family,  and 
a  great  great  grandson  of  the  deceased  Bajah  Kussul  Singh,  was 
examined  as  a  witness  and  stated  that  in  his  family  women  never 
sat  on  the  guddi ;  that  upon  the  death  of  his  great  grandfather 
Kussul  Singh,  Himmanchal  Singh,  his  nephew's  son,  sat  on  the 
guddi,  and  after  him  Khushul  Singh,  who  appears  from  the  pedi- 
gree to  have  been  the  son  and  nephew  of  the  deceased  Bajah. 

Mr.  Justice  Pearson,  in  dealing  with  the  evidence  of  this  witness, 


"  The  Plaintiff's  witness,  Bajah  Raghtmath  Singh9iiie  representa- 
tive seemingly  of  the  Ruhruh  branch,  avers  generally  that  females 
are  altogether  excluded  from  succeeding  to  their  husbands' 
estates  by  the  custom  of  his  raj.  The  only  instance  mentioned 
by  him  in  support  of  his  assertion  is  that/ his  great  grandfather, 
Kussul  Singh,  was  succeeded  by  his  niece's  son,  Himmanchal" 

He  should  rather  have  said  the  son  of  his  great  nephew,  Ram 
Khaman  Singh. 

He  proceeds : — 

"His  statement  on  this  point  is  opposed  to  the  evidence  of 
Rao  Jodha  Singh,  of  Kahhouto,  of  Kuar  Roshan  Sing,  and  of 
Kalandar  Singh,  witnesses  on  the  other  side,  which  is  corroborated 
by  two  exhibits  on  the  record,  one  being  a  copy  of  a  proceeding 
of  the  Provincial  Court  at  BareiUy,  dated  the  12th  of  April,  1813, 
and  the  other  being  a  copy  of  a  proceeding  of  the  Civil  Court  of 
Mainpwi,  dated  the  12th  of  December,  1849.  From  the  evidence 
indicated  it  appears  that  HimmanchaVs  claim  to  succeed  to  his 
grandfather  was  based  on  the  allegation  of  his  having  been 
adopted  by  one  or  both  of  Bajah  Kussul  Singh's  widows  and  was 
disallowed.  The  instance  cited  by  Bajah  Baghanath  Singh,  so  far 
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J.  C.  from  proving  the  custom  alleged  by  him,  is  really  an  instance  of 
1884        widows  succeding  in  preference  to  a  niece's  son/' 

Bajah  Bup  It  appears  from  the  record  of  the  Provincial  Court,  referred  to 
SeJ0H  f    by  the  learned  Judge,  that  Rani  Bhadaurin,  the  widow  of  the 

Rani  Baiski  deceased  Bajah  KuwcU,  who  is  supposed  to  have  succeeded  on  his 

AHD  TM 

Collector  of  death,  and  who  was  one  of  the  Defendants  in  an  action  at  the 
TAWAH*  suit  of  Himmanchal,  was  the  junior  widow,  and  that  she  in  her 
answer  admitted  that,  after  the  demise  of  Kussul  Singh  (he  died 
in  1774),  his  estate  fell  under  the  management  of  the  agents 
(karpadazan)  therein  named,  and  that  a  nankar  allowance  was 
assigned  by  the  Government  (which  must  have  been  the  Native 
Government)  to  her  and  Rani  Chunder  Bans,  the  elder  widow  of 
the  deceased  Bajah;  that  in  the  year  1195  =  a .d.  1787,  she 
caused  the  settlement  of  the  estate  to  be  made  with  Himmanchal, 
who  kept  the  accounts,  and  became  the  proprietor ;  that  in  that 
year  losses  amounting  to  Bs.7300  occurred,  which  she  paid  to  the 
Government,  that  her  name,  with  that  of  Sundun  Singh,  having 
been  entered  in  the  decennial  register,  she  in  1210  Fusli= about 
a.d.  1802  (which  was  shortly  after  the  cession  of  Etowah  to  the 
East  India  Company)  caused  the  settlement  to  be  made  with 
Himmanchal  Singh,  under  the  suretyship  of  Sundwn  Singh.  She 
contended  in  her  answer,  that  under  that  settlement  Himmanchal 
Singh  was  one  of  her  karindas,  and  that  he  having  become  in- 
subordinate, she  subsequently  procured  the  second  and  third 
revenue  settlements  to  be  made  with  herself.  Himmanchal,  on 
the  other  hand,  contended  that  he  had  been  adopted  by  the 
elder  widow  as  the  son  of  the  deceased  Bajah,  that  the  Defendant, 
Bhadaurin,  the  junior  widow,  had  obtained  the  second  and  third 
revenue  settlement  by  fraud  in  his  absence,  and  he  sued  to 
recover  possession.  The  litigation  commenced  in  1810,  and  it 
seems  that  the  only  issue  raised  between  the  parties  was  as  to  the 
validity  of  the  alleged  adoption.  That  issue  was  decided  against 
Himmanchal  by  the  Provincial  Court  upon  the  ground  that  Rani 
Chimder  Bans  had  no  authority  from  her  husband  to  adopt,  and 
on  the  12th  of  April,  1813,  it  was  ordered  and  decreed  by  that 
Court  that  HimmanchdFs  suit  should  be  dismissed.  The  decision 
of  the  Provincial  Court  was,  on  appeal  to  the  Sudder  Court, 
affirmed  on  the  11th  of  August,  1817,  and  it  was  decreed  that 
the  property  in  dispute  should,  in  right  of  succession,  descend  to 
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Koer  Ghunshiam  Singh  as  the  proprietor  thereof.    Subsequently,       J.  a 
on  the  10th  of  August,  1818,  it  was  ordered  that  possession  be       1884 
given  to  Koer  Ghunshiam  Singh,  if  he  should  enter  into  sufficient   bajah  Rup 
security  for  subscribing  to  the  appeal  to  Her  Majesty  in  Council.      ^J011 
This  he  appears  to  have  done,  and  the  appeal  was  heard,  and  in  Run  Baisni 

**  AND  THE 

1834  the  decree  of  the  Sudder  Court  was  affirmed  by  Her  Majesty  Collector  of 
in  Council,  so  far  as  it  affirmed  the  decree  of  the  Provincial  Court      TAVAH' 
of  the  13th  of  April,  1813,  and  reversed  so  far  as  it  decreed  that 
the  landed  property  should,  in  right  of  succession,  descend  to 
Ghtmshiam  Singh  as  proprietor  thereof,  and  had  the  effect  of 
declaring  him  entitled  to  be  put  into  possession. 

It  is  clear  from  the  above  statement  that  the  widows  did  not 
succeed  to  the  raj  by  inheritance,  or  to  an  impartible  estate 
according  to  the  rule  of  primogeniture,  even  if  such  a  rule  could 
be  applicable  to  the  case  of.  two  widows ;  on  the  contrary,  it 
appears  that  upon  the  death  of  Kusstd  the  estate  was  put  under 
management  of  Karpardazen  by  the  Native  Government,  and  an 
allowance  assigned  not  to  the  elder  widow,  but  to  the  two  widows 
jointly,  probably  as  the  guardians  of  Himmanchal,  and  that  sub- 
sequently the  revenue  settlement  was  made  with  Himmanchal, 
and  afterwards  with  the  younger  widow,  Bhadhaurin. 

It  is  not  clearly  shewn  who  obtained  possession  of  the  estate 
after  the  decree  of  Her  Majesty  in  Council.  Bajah  Baghanath 
Sing  stated  that  Khushvl  Singh  sat  on  the  guddi  after  Himmanchal. 
This,  however,  is  not  very  material,  as  it  is  clear  that  both  the 
widows  died  before  1834,  and  that  no  other  female  ever  obtained 
possession  of  the  estate.  Bajah  Baghanath  must  have  been  under 
a  mistake  when  he  stated  that  his  grandfather's  widow  was  living 
at  the  time  when  he  gave  his  evidence. 

It  is  rather  remarkable  that  the  District  Judge,  having  found 
that  the  two  widows  succeeded  upon  the  death  of  their  husband 
(a  finding  in  which  Mr.  Justice  Pearson  concurred),  should  have 
considered  that  a  descent  to  the  two  widows  jointly  was  evidence 
of  a  custom  as  to  descent  in  Bhara,  which  he  admitted  to  be  an 
impartible  raj  held  by  only  one  member  of  the  family  at  a  time, 
and  that  one  the  eldest. 

It  was  stated  by  Koer  Boshun  Singh  that  the  elder  widow  suc- 
seeded  to  Buh  Buh  on  the  death  of  her  husband,  and  the  younger 
widow  on  the  death  of  the  elder,  but  thqt  is  quite  contrary  to  the 
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j  c        evidence,  and  to  the  findings  of  the  District  Judge  and  of  Mr. 
Justice  Pearson. 
_  In  the  case  of  RanuUakshmi  Ammcd  v.  Sivcmantha  (1)  it  was 

Rajah  Rup  v  ' 

Singh        said : — 

BamiBaismi  "Their  Lordships  are  fully  sensible  of  the  importance  and 
Collector  or  justice  of  giving  effect  to  long  established  usage  in  particular 
Etawah.  districts  and  families  in  India,  but  it  is  of  the  essence  of  special 
usages,  modifying  the  ordinary  law  of  succession,  that  they 
should  be  ancient  and  invariable ;  and  it  is  further  necessary 
that  they  should  be  established  to  be  so  by  clear  and  unambig- 
uous evidence.  It  is  only  by  means  of  such  evidence  that  the 
Court  can  be  assured  of  their  existence,  and  that  they  possess  the 
conditions  of  antiquity  and  certainty  on  which  alone  their  legal 
title  to  recognition  depends." 

Their  Lordships  entirely  concur  in  that  doctrine,  and  they  are 
clearly  of  opinion  that  there  is  not  sufficient  evidence  that,  even 
in  the  raj  of  Buh  Ruh,  a  custom  existed  by  which  a  widow  suc- 
ceeded by  inheritance  to  the  estate  of  her  husband  in  preference 
to  collateral  heirs  on  his  dying  without  issue. 

The  contention  of  the  Defendants  was,  that  the  Plaintiff  and 
the  late  Bajah  were  separate,  not  that  there  was  a  custom  for 
widows  to  inherit  in  preference  to  collaterals  in  the  case  of  an 
undivided  ancestral  estate  in  a  joint  family ;  yet  inferences  were 
drawn  in  favour  of  such  a  custom  by  the  District  Judge  and 
Mr.  Justice  Pearson,  from  descents  to  widows  in  the  case  of  certain 
minor  estates  carved  out  of  some  of  the  five  principal  estates,  such, 
for  example,  as  Tarsore,  Sarawan,  Sahbad,  and  Mvlhousie.  These 
estates,  it  was  said,  descended  to  widows,  though  collaterals  must 
have  been  living.  Three  of  these  estates  were  granted  for  main- 
tenance. Neither  Tarsore  nor  Sarawan  was  a  raj.  Mtdhousie  was 
not  impartible.  No  clear  or  satisfactory  evidence  was  given  that 
the  estates  were  not  separate  estates  of  the  last  holders ;  whereas, 
if  they  were  separate  or  self-acquired  (which  estates  granted  for 
maintenance  probably  would  be),  the  widows  would  succeed,  in 
due  course  of  law,  as  in  the  Shivagunga  Case  (2)  and  the  case 
of  Periasami  v.  Periasami  (3).    In  the  only  instance,  as  regards 

(1)  14  Mooro,  Ind.  Ap.  570.  (2)  9  Moore,  Ind.  Ap.  539. 

(3)  Law  Rep.  5  Ind.  Ap.  61. 
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Sarawan,  in  which  a  widow  succeeded  to  a  minor  estate  created       J.  0. 
out  of  the  raj  estate,  her  husband  left  a  son,  and  upon  a  mutation        1884 
the  name  of  the  son  as  well  as  that  of  the  widow  was  entered,   bajah  Bup 
The  case  shews  how  easily  witnesses  may  create  a  false  impression       SlJ0H 
when  speaking  generally  of  the  succession  of  widows  without  Bant  Baibni 

*  .  #  #  AND  THE 

shewing,  and  probably  without  knowing,  the  circumstances  under  Collector  of 

Eta  war. 

which  such  successions  took  place.    Other  cases,  such  as  one  in       

Mirzapore  and  another  in  Cavmpore,  were  relied  on,  in  respect  of 
which  no  connection  between  them  and  Bahra  was  shewn  to  exist. 
Such  cases,  even  if  they  could  have  any  weight,  were  not  admis- 
sible as  evidence  to  prove  a  family  custom  in  Bhara.  (The 
Marquis  of  Anglesey  v.  Lord  Hatherton  (1) ). 

Upon  the  whole  their  Lordships  are  of  opinion  that  the  Plain- 
tiff made  out  his  case  satisfactorily,  viz.,  that  the  raj  of  Bhara 
was  an  ancient  raj,  and  an  ancestral  estate,  and  that  by  virtue  of 
an  ancient  custom  in  the  family  it  was  impartible,  and  to  be  held 
and  enjoyed  by  only  a  single  member  at  a  time.  His  title  then 
depended  upon  his  legal  right  under  the  Mitakshara,and  according 
to  that  law,  the  estate  being  ancestral,  and  the  family  undivided, 
he,  as  the  nearest  male  heir  of  the  deceased  Bajah,  and  the 
surviving  member  of  the  undivided  family,  was  entitled  to  succeed 
to  the  raj  in  preference  to  the  widow.  The  Defendants  did  not 
prove  their  allegation  that  the  Plaintiff  and  the  deceased  Bajah 
were  separate,  as  alleged  by  them,  and  it  was  for  them  to  prove, 
by  clear  and  unambiguous  evidence,  that  the  law  of  succession, 
according  to  the  Mitakshara,  was  modified  by  an  ancient  uniform 
custom  in  favour  of  a  widow.  This,  in  their  Lordships'  opinion, 
they  failed  to  do.  The  result  is  that  their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  decrees  of  both  the  Lower 
Courts,  and  to  order  and  decree  that  the  Plaintiff  do  recover 
possession  of  the  estate  called  raj  Bhara,  together  with  his  .costs 
in  both  the  Lower  Courts. 

The  Bespondents  must  pay  the  costs  of  this  appeal. 

Solicitors  for  Appellant :  W.  <&  A.  Rankin  Ford. 
Solicitor  for  Respondent  the  Collector :  H.  Treasure. 
Solicitor  for  Respondent  Rani  Baimi :  T.  L.  Wilson. 

(1)  10  M.  &  W.  218. 
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J.  a*      RAI  BISHEN  CHAND Plaintiff; 


1883 


AND 


Dec.  5,  &    MUSSUMAT  ASMAIDA  KOER Defendant. 

1881 


March  1.       0N  APPEAL  FKOM  THE  HIGH  COURT,  NORTH-WEST  PROVINCES. 

Mitakshara  Law — Gift  to  Grandchildren  with  Son's  Consent — Gift  to  unburn 

Persons, 

A  deed  of  gift  by  a  Hindu  (Mitatoshara)  of  his  ancestral  immoveable 
estate  (tbe  family  being  joint)  in  favour  of  the  children  of  U.  hie  only  sod, 
who  consented  thereto,  was  followed  by  mutation  of  names  in  favour  of 
the  only  one  of  such  children  then  born,  under  the  guardianship  of  his 
mother.  Both  grandfather  and  grandchild  died.  In  a  suit  by  a  judgment 
,  creditor  of  U.  against  the  mother  and  heiress  of  the  donee  to  avoid  the 
said  deed  and  to  make  the  land  comprised  therein  available  to  answer 
U.'s  debts : — 

Eddy  that  the  deed  having  been  made  on  good  consideration  and  in  good 
faith  was  valid,  whether  or  not  U.'s  creditors  were  unpaid : — 

Held,  further,  that  the  deed,  expressed  to  be  in  favour  of  children  some 
of  whom  were  unborn,  was  not  on  its  true  construction  a  gift  to  a  class, 
void  as  to  all,  because  inoperative  as  to  some.  If  the  donee's  possible 
brothers  are  unable  to  take  by  virtue  of  the  gift,  the  donee  shall  take  the 
whole  by  virtue  of  the  family  arrangement,  evidenced  by  the  deed  and  acts 
done  under  the  deed ;  in  any  event  the  property  in  suit  effectually  passed 

away  from  the  grandfather  and  U. 

» 

APPEAL  from  a  decree  of  the  High  Court  (March  11,  1880) 
reversing  a  decree  of  the  Subordinate  Judge  of  Benares  (June  28, 
1879). 

The  suit  was  instituted  on  the  17th  of  February,  1879.  Its 
nature,  and  the  circumstances  out  of  which  it  arose,  appear  in  the 
judgment  of  their  Lordships. 

The  material  part  of  the  judgment  of  the  lower  Court  is  as 
follows : — 

"  It  is  an  admitted  fact  that  the  immoveable  property  in  suit 
was  the  ancestral  estate  of  Mata  Dyal  Singh.  By  the  law  of  the 
Mitakshara,  the  Defendant  TJdey  Narain  Singh,  his  son,  had  his 

•  Present : — Lobd  FitzGebald,  Sib  Barnes  Peacock,  Sib  Bobert  P.  Ool- 
lieb,  Sib  Richabd  Couch,  and  Sib  Abthub  Hobhouse. 
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right  in  it  from  his  very  birth,  and  was  the  person  who,  after  the  J.  U 

death  of  his  father,  Mata  Dyal  Singh,  would  have  had  the  sole  1883 

proprietary  right  to  it.    Even  while  the  latter  was  alive  Udey  baiBishen 

Narain  Singh  had,  under  certain  conditions,  the  right  to  have  the  C***1* 

property  partitioned  with  him.     Under  the  same  law,  Mata  Dyal  Motsumat 

m  A  fllf  ATP  A 

Singh  had  no  nght  to  transfer  such  ancestral  property  without  the  Koeb. 
consent  of  his  son,  the  Defendant  Udey  Narain  Singh.  The 
object  of  the  gift  made  by  Mata  Dyal  Singh  to  his  minor  grand- 
son, SatrujU  Narain  Singh,  the  son  of  the  Defendant  Udey  Narain 
Singh,  is  avowed  in  its  deed  to  be  to  protect  the  estate  from  the 
consequences  of  the  extravagance  of  Udey  Narain  Singh.  This, 
in  other  words,  is  to  save  the  estate  from  the  demands  of  his 
creditors.  This  the  Court  holds  to  have  been  bad  faith  in  the 
transfer  made  by  gift.  Mata  Dyal  Singh  had  no  right  to  make 
the  transfer  without  the  consent  of  Udey  Narain  Singh.  It  is 
said  the  latter  gave  his  consent  to  it.  But  such  giving  of  con- 
sent while  there  was  bad  faith  in  the  transfer,  i.e.,  to  injure  the 
creditors  of  Udey  Narain  Singh,  had  not  the  effect  of  rendering 
valid  the  gift.  It  is  further  said  that  in  giving  the  consent  Udey 
Narain  Singh  took  Bs.5000  from  his  father  and  gave  up  all  his 
rights  in  the  estate,  and  then  paid  up  some  of  his  creditors  with 
the  said  sum.  But  this  payment  of  Bs.5000  to  Udey  Narain 
Singh  does  not  save  the  gift  from  the  taint  of  fraud.  The  debts, 
for  which  the  Plaintiff  obtained  his  aforesaid  decree,  dated  the 
26th  of  April,  1877,  against  the  Defendant  Udey  Narain  Singh, 
had  been  incurred  in  1874,  i.e.,  before  the  execution  of  the  dis- 
puted deed  of  gift.  It  is,  the  Court  holds,  a  fraud  against  the 
Plaintiff  that  the  Defendant  Udey  Narain  Singh  gave  his  consent, 
without  which  the  transfer  by  gift  could  not  have  been  effected, 
and  gave  up  all  his  rights  in  the  estate  without  discharging  the 
whole  debt  due  to  the  Plaintiff.  It  is  admitted  by  the  latter  that 
in  1931  and  1932  Sambat  he  received  Bs.900  from  Udey  Narain 
Singh,  in  payment  of  debt  due  to  himself.  It  is  alleged  on  the 
part  of  the  lady  Defendant  that  this  sum  was  a  part  of  the 
Bs.5000  received  by  Udey  Narain  Singh  on  the  occasion  of  the 
execution  of  the  deed  of  gift  from  his  father,  and  it  is  accordingly 
pleaded  that  the  act  of  the  Plaintiff  in  taking  the  said  sum  of 
Bs.900  amounted  to  his  accepting  the  validity  of  the  said  gift. 
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J.  a  But,  as  has  been  above  observed,  there  is  no  reliable  proof  of 
1883  the  Plaintiff  haying  had  knowledge  of  the  particulars  of  the  gift 
Rai  Bishen  before  the  year  1878.  And  if  he  received  the  said  Rs«900  without 
Chand  8UCj1  knowledge,  that  does  not  go  to  shew  that  he  accepted  the 
Mubsumat  validity  of  the  gift.  There  being,  therefore,  fraud  in  the  gift, 
Kobb.  inasmuch  as  it  was  effected  with  the  bad  motive  of  preventing 
the  creditors  of  Udey  Narain  Singh  from  realizing  their  demands 
from  the  estate  in  dispute,  the  Court  holds  the  gift  made  to 
Satrujit  Narain  Singh  to  be  invalid ;  and  as  a  consequence,  the 
right  the  Defendant  Muawmat  Aanaida  Eoer  claims  to  the  estate 
as  the  heiress  of  Satrujit  Narain  Singh,  deceased,  to  be  equally 
invalid.  There  are  papers  produced  in  this  case  to  shew  that, 
subsequently  to  the  gift,  affairs  connected  with  the  estate  were 
carried  on  in  the  name  of  Muswmat  Asmaida  Eoer,  as  guardian 
of  the  minor  donee,  Satrujit  Narain  Singh,  and  after  the  death 
of  the  latter  in  her  name,  as  being  the  proprietor  of  the  estate  by 
right  of  inheritance  to  her  minor  son,  deceased,  and  that  she  has 
all  along  been  in  possession  of  the  estate.  But  this  use  of  the 
lady  Defendant's  name  in  the  affairs,  while  Mata  Dyal  Singh  and 
Udey  Narain  Singh  wished  it,  and  all  of  them  formed  the  members 
of  a  joint  family,  cannot  but  be  considered  to  be  nominal,  and 
has  not  the  effect  of  removing  the  taint  of  fraud  from  the  gift. 
Therefore,  by  reason  of  the  fraud,  the  Court  holds  Mata  Dyal 
Singh  to  have  been  the  actual  proprietor  of  the  estate  in  suit 
until  his  death,  and  after  his  decease,  the  Defendant  Udey  Narain 
Singh,  his  son  and  heir,  to  be  his  actual  proprietor." 

The  High  Court  (Spankie  and  Oldjield,  J  J.)  were  of  opinion 
that  "  there  are  no  reasons  for  holding  that  the  gift  was  invalid  and 
never  operated,  or  for  setting  it  aside  at  the  instance  of  the 
Plaintiff.    We  will  in  the  first  place  examine  the  deed  of  gift 

"  Mata  Dyal  Singh,  the  executant,  after  declaring  his  own  in- 
ability to  look  after  the  ancestral  estate  owing  to  infirmity  and 
old  age,  and  the  unlikelihood  that  Udey  Narain  Singh,  his  son, 
would  perpetuate  his  name  and  the  reputation  of  the  family,  or 
provide  for  his  minor  son  and  others  dependent  on  him,  but  on 
the  contrary  would  dissipate  the  estate  by  his  extravagance,  and 
after  declaring  that  he  had  several  times  paid  his  son's  debts, 
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proceeds  to  convey  the  property  detailed  in  the  deed  to  SatrujU       J.  c. 
Narain  Singh,  the  minor  son  of  Udey  Narain  Singh,  and  his  own       1888 
brothers  who  are  born  or  may  be  born  hereafter,  with  the  consent  baTbuhsn 
pf  his  son  Udey  Narain  Singh,  and  names  Asmaida  Koer  to  be  the      G***n> 
guardian  of  the  minor  and  the  manager  of  the  estate.  Muscat 

— —  AfiMATDA 

"  The  deed  then  proceeds  to  declare  that  the  profits  of  the  lease  eobb. 
of  the  Tikari  estate  are  set  aside  for  the  support  of  Udey  Narain 
Singh,  and  in  the  event  of  the  lease  terminating,  the  donee  and 
his  guardian  under  the  deed  of  gift  shall  look  after  the  support  of 
Udey  Narain  Singh,  and  then  comes  this  passage : — '  Babu  Udey 
Narain  Singh  will  have  no  more  right  left  to  my  ancestral  pro- 
perty, because  all  his  present  and  future  rights  to  my  inheritance 
have  been  sufficiently  compensated  by  payment  of  his  heavy 
debts,  defrayal  of  his  extravagant  expenses  on  frequent  occasions 
and  recent  payment  of  Rs.5000  on  account  of  debts  which  he  now 
states  to  be  due  by  him,  which  I  have  been  compelled  to  pay  to 
release  the  property  from  every  liability,  and  besides  all  this,  by 
fixing  an  allowance  for  his  personal  expenses  for  present  and 
future/  and  Udey  Narain  Singh  has  affixed  his  signature  to  this 
deed  and  attested  it  in  the  following  words:— 'On  the  admis- 
sion of  the  said  Babu  and  with  my  own  consent  in  autograph  in 
Hindi/ 

K  If  the  gift  was  made  under  the  circumstances  stated  in  the  deed 
and  with  the  object  stated,  and  really  took  effect  by  transfer  of 
the  property  to  the  minor,  the  Plaintiff  cannot  have  it  set  aside 
and  defeat  Appellant's  right  by  inheritance  from  the  donee,  or 
claim  to  have  the  property  conveyed  by  it  sold  in  satisfaction  of 
his  decrees  against  Udey  Narain. 

"  There  was  good  consideration  for  the  gift,  since  it  was  made 
with  the  object  of  preserving  the  family  estate  and  securing  pro- 
vision for  the  minor  and  dependent  members  of  the  family,  and 
we  see  no  reason  to  doubt  that  it  was  bond  fide,  for  proper  and 
sufficient  provision  was  at  the  time  made  for  existing  creditors. 
A  sum  of  Rs.5000  was  expressly  set  aside  for  creditors,  and  that 
sum  was  more  than  sufficient  to  cover  the  Plaintiff's  claim  at  the 
time,  and  no  evidence  has  been  adduced  to  satisfy  us  that  it  did 
not  cover  all  the  existing  debts  due  by  Udey  Narain:  and 
besides  the  sum  of  Rs.5000,  there  would  be  assets  in  Udey  Narain  8 
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j.  o.       hands,  from  the  profits  of  the  lease  and  personal  property  not 

1888        affected  by  the  gift. 
RaTbbhen       "  But  there  is  another  way  of  looking  at  the  arrangement  made 

Chand      by  the  deed :  it  may  be  said  to  effect  a  partition  of  the  ancestral 
Mussumat    estate  between  Mata  Dyal  and  his  son  TJdey  Narain,  the  latter 

Kokb.  having  received  Bs.5000  in  money,  which  together  with  the  sums 
which  had  been  paid  ont  of  the  property  to  liquidate  his  debts 
made  np  his  share  on  partition;  and  Mata  Dyal  was  quite  at 
liberty  to  secure  to  himself  in  this  way  a  proper  share  in  the 
estate,  and  his  dealing  with  such  share  cannot  be  questioned  by 
the  Plaintiff;  and  this  character  of  the  arrangement  between 
Mata  Dyal  and  TJdey  Narain  is  borne  out  by  the  passage  in  the 
deed  already  cited  beginning  "  Babu  TJdey  Narain  Singh  will  have 
no  right  to  my  inheritance,  &c." 

"  We  see  no  reason  to  doubt  that  the  gift  was  intended  to  take 
effect  and  that  it  did  as  a  matter  of  fact  take  effect.  The  proper 
and  necessary  mutation  of  names  in  the  revenue  registers  was  at 
once  effected,  and  in  the  name  of  Satrujit  Narain  Singh;  and 
Mussumat  Asmaida  asserted  her  position  as  guardian  and  manager 
for  the  minor,  Satrujit  Narain  Singh,  obtaining  a  certificate 
under  Act  XXVII.  of  I860,  and  she  dealt  with  the  estate  in  his 
name,,  and  at  his  death  she  succeeded  him  as  heir  and  had  muta- 
tion of  names  made  in  her  favour  and  dealt  with  the  property  in 
her  own  right.  Mata  Dyal  Narain  was  an  old  and  infirm  man 
and  died  in  two  or  three  years  after  the  execution  of  the  deed,  and 
he  evidently  had  resolved  to  secure  what  remained  of  his  estate 
for  the  provision  of  his  grandson  and  other  dependent  members 
of  his  family  by  the  gift  in  question,  and  there  is  no  reason 
whatever  to  suppose  that  he  did  not  honestly  carry  out  his  inten- 
tion." 

Leith,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellant,  contended 
that  the  evidence  failed  to  shew  any  intention  to  change  the 
ownership  of  this  property.  The  Bespondent  did  not  produce 
satisfactory  evidence  that  she  was  in  actual  bond  fide  receipt  of 
rents  and  profits  in  pursuance  of  the  deed  of  gift ;  or  that  the 
deed  at  the  time  was  followed  by  any  change  of  possession.  It 
appears,  from  the  evidence  on  the  record,  that  the  whole  transac- 
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lion  was  a  fraud  upon  Udey  NaraMs  creditors,  and  that  if  Udey       J.  0. 
Narain  consented  to  the  transaction  it  was  with  that  view.  1883 

Further,  the  family  being  undivided,  the  father  could  not  BAiBisHmr 
voluntarily  alienate  the  estate.  Reference  was  made  to  Sadabart  Cr£™> 
Prasad  Sahu  v.  Foolbash  Koer  (1);  Deendyal  Lai  y.  Jugdeep  Mukumat 
Narain  Singh  (2) ;  Suraj  Bund  Koer  v.  Sheo  Proshad  Singh  (3) ;  Kokb. 
There  is  no  case  which  shews  that  a  father  could  cede  or  sip- 
render  his  share  so  as  to  give  effect  to  that  share  being  enjoyed 
by  his  son  or  grandson.  [Sib  Babnes  Peacock  : — If  the  infant 
took  the  whole  estate,  the  unborn  brothers  would  be  shut  out  of 
the  estate.  Sib  Eichabd  Cough  : — It  is  a  question  whether  the 
whole  gift  is  not  void  as  a  gift  to  a  class  some  members  of 
which  are  unborn.]  See  Soxtdaminey  Dossee  v.  Jogee  Chunder 
Dutt  (4).  In  that  case  is  a  reference  to  Srimaii  Sramamayi 
Dasi  v.  Joges  Chunder  Dutt  (5),  and  Leake  v.  Bobinson  (6).  [Sib 
Abthub  Hobhouse  distinguished  that  case,  adding  that  this  is 
not  a  gift  to  a  class  as  that  was.]  Act  X.  of  1865,  sect.  102. 
Gifts  made  to  persons  unborn  at  the  time  are  invalid;  and  as 
some  of  the  class  are  unable  to  take,  none  can  take :  see  Act  X.  of 
1865,  sects.  100, 101, 102,  and  other  sections  incorporated  into  Act 
XXL  of  1870.  Besides,  even  if  the  grandson  could  take  by  this 
deed,  the  property  would  come  to  him  liable  for  all  the  debts  of 
his  grandfather  and  father.  Reference  was  also  made  to  Spirett 
v.  Willows  (7). 

The  judgment  of  their  Lordships  was  delivered  by  1884 

Sib  Abthub  Hobhouse  : —  ifon*  l 

In  this  case  the  suit  was  brought  by  the  Appellant  against  the 
Respondent  and  her  husband  Udey  Narain,  for  the  purpose  of 
avoiding  a  deed  of  gift  made  in  favour  of  the  children  of  Udey 
Narain,  and  of  making  land  comprised  in  that  deed  available  to 
answer  debts  of  Udey  Narain. 

Udey  Narain  belonged  to  a  joint  family  living  in  the  Benares 

(1)  3  Beng.  L.  ft.  F.  B.  31;  S.  0.  (4)  In<L  L.  R.  2  Galc.269. 
12  Soth.  W.  ft.  F.  B.  1.  (5)  8  Beng.  L.  ft.  400. 

(2)  Law  Sep.  4  Ind.  Ap.  247.  (6)  2  Mer.  363. 

(3)  Law  Rep.  6  Ind.  Ap.  88.  (7)  3  De  G.  J.  &  S.  293. 
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J.  C  district,  and  governed  by  the  Mitakshara  law.    At  the  date  of 

1884  the  transaction  complained  of  Mata  Dyed  was  the  head  of  the 

Rai  Bishbn  family.     TJdey  Narain  was  his  only  son,  and  he  had  by  his  wife 

°E^jn>  Asrmaida  one  son,  named  Satrujit,  who  was  then  between  two  and 

Mussumat  three  years  old.    That  appears  to  have  been  the  whole  of  the 

ABM  All*  A 

Eoeb.       family. 

TJdey  Narain  was  then,  and  had  for  some  time  been,  living  a 
profligate  life.  He  had  left  his  wife  and  the  family  house,  and 
was  living  with  a  prostitute  in  the  city  of  Benares.  He  is  stated 
to  have  been  an  extravagant  man,  running  into  debt,  and  wasting 
the  family  property  in  the  pursuit  of  pleasure. 

It  was  under  these  circumstances  that  the  deed  in  question  was 
executed.  It  bears  date  the  12th  of  January,  1875,  and  is  in  the 
form  of  a  declaration  by  Mata  Dyal.  He  recites  that  he  is  too 
old  and  infirm  to  attend  to  the  management  of  the  ancestral 
villages  and  the  family,  that  Satrujit  is  an  infant,  that  TJdey 
Narain  pays  no  attention  to  the  family  affairs,  that  he  is  frivolous, 
extravagant,  and  not  likely  to  support  his  wife  and  children,  and 
is  placing  the  family  reputation  and  property  in  jeopardy.  The 
deed  then  proceeds  as  follows : — 

"  Therefore  I  have  executed  this  deed  of  gift  of  my  own  accord 
and  free  will,  and  with  the  consent  of  Babu  TJdey  Narain  Singh, 
and  I  am  getting  the  signature  of  the  said  Babu  affixed  to  the 
margin  of  this  document,  so  that  he  (Babu  TJdey  Narain  Singh) 
and  his  heirs  may  abide  by  the  terms  of  this  document.  That 
Babu  Satrujit  Narain  Singh  minor  himself  and  his  own  brothers 
who  may  be  born  hereafter,  are  and  will  be  the  permanent  and 
rightful  owners  and  claimants  of  all  the  ancestral  properties, 
moveable  and  immoveable,  my  own  property ;  that  so  long  as  the 
said  donee  does  not  attain  the  age  of  majority,  Mussumat  Asmaida 
Koer,  the  mother  of  the  minors,  should  duly  look  after  the  sup- 
port, education,  and  bringing  up  of  the  minor  and  manage  the 
estate  and  the  family  affairs  as  a  guardian  of  the  said  minor. 
That  with  a  view  to  the  completion  of  this  document,  I  the 
executant  will  by  filing  applications  in  every  department  having 
jurisdiction  in  this  matter  get  my  name  expunged,  and  will  get 
the  name  of  the  minor  under  the  guardianship  of  his  mother 
entered  in  respect  of  all  villages  and  land  or  portions  of  land 
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and  houses,  &c. ;  that  the  said  guardian  will  in  every  way  be  J.  0. 

competent  to  collect  rents  from  the  ilaka  (estates),  realize  the  1884 

outstanding  debts,  carry  on  banking  transactions,  manage  all  RaiBishkn 

moveable  and  immoveable  properties,  and  dismiss  or  employ  Chand 

servants,  managers  for  collections,  and  Court  mukhtars,  just  as  Mubsumat 

AfiMAIDA 

she  will  think  proper ;  that  out  of  the  profits  which  will  accrue,  Kojbb. 
after  the  payment  of  the  Government  revenue  and  defrayal  of 
other  necessary  expenses,  she  will  with  all  possible  caution  sup- 
port, educate,  and  celebrate  the  marriage  of  the  minor  son  and  of 
other  sons  who  may  be  born  in  future,  and  of  the  daughter,  and 
keep  the  expenses  on  a  moderate  scale,  and  take  every  care,  so 
that  the  ancestral  property  may  not  be  mismanaged  or  charged 
with,  debt;  that  Babu  Udey  Narain  Singh  should  defray  his 
expenses  from  the  profits  arising  from  the  lease  of  Tihari  estate 
acquired  by  him,  and  he  will  have  no  connection  with  the  ances- 
tral property  (and)  my  own  property ;  that  similarly  the  donee 
minor  and  his  guardian  will  not  have  generally  any  right  to 
demand  the  profits  and  products  of  the  said  ilakas  under  lease 
from  Babu  Udey  Narain  Singh,  except  whatever  he  (Babu  Udey 
Narain  Singh)  may  give  of  his  own  accord  from  the  profits  of  the 
said  ilaka  under  lease ;  that  if,  after  the  expiry  of  the  term  of  the 
lease,  a  new  lease  be  not  granted  to  Babu  Udey  Narain  Singh 
from  the  Tihari  estate,  the  donee  and  the  guardian  should  look 
after  the  support  of  Babu  Udey  Narain  Singh  ;  that  besides  this, 
Babu  Udey  Narain  Singh  will  have  no  more  right  or  title  left  to 
my  ancestral  property,  because  all  his  rights,  present  and  future, 
to  my  inheritance  have  been  sufficiently  compensated  by  pay- 
ment of  his  heavy  debts,  defrayal  of  his  extravagant  expenses  on 
frequent  occasions,  and  recent  payment  of  Rs,5000  on  account  of 
debt  which  he  now  states  to  be  due  by  him,  which  I  have  been 
compelled  to  pay  to  release  the  property  from  every  liability,  and 
besides  all  this,  by  fixing  an  allowance  for  his  personal  expenses 
for  present  and  future." 

Udey  Narain  acknowledged  the  deed  under  the  head  of  "  wit- 
nesses/' but  adding  the  words  "  with  my  own  consent."  He  was 
therefore  a  party  to  his  father's  gift. 

The  deed  was  registered  soon  afterwards  in  the  registry  office 

Vol.  XI.  0 
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J.  0.       of  Benares,  the  Sub-Registrar  recording  that  Mata  Dyal,  who  was 

1884       personally  known  to  him,  admitted  its  execution. 

Bai  Bishen       I*  the  month  of  March,  1875,  orders  were  made  for  the  removal 

Chand      d£  t^e  ^yerjj  mauzas  comprised  in  the  deed  from  the  name  of 

Mtjssumat    Mata  Dyal  into  that  of  Satrujit  minor  under  the  guardianship  of 

Kofea.      Asmaida.    These  orders  were  made  on  the  reports  of  tahsildars 

that  Satrujit  by  his  guardian  was  in  possession. 

On  the  28th  of  August,  1875,  Satrujit  died.  Asmaida  then 
claimed  as  his  heir  to  have  the  estates  transferred  into  her  own 
name,  and  as  after  notices  issued  no  one  objected,  orders  were 
made  to  that  effect.  She  also  procured  a  certificate  entitling  her 
as  a  representative  of  Satrujit  to  realize  about  Rs.544  outstanding 
debt  due  to  him,  and  certain  promissory  notes  and  bank  shares 
which  were  his  property.  It  does  not  appear  that  these  properties 
were  ancestral,  but  it  is  not  suggested  that. the  infant  had  any 
other  property. 

On  the  21st  of  April,  1878,  Mata  Dyal  died.  The  Plaintiff 
was  a  creditor  of  Udey  Ncurain  by  virtue  of  two  bonds  given  in 
February  and  March,  1874,  for  an  aggregate  sum  of  Bs.3000.  He 
had  obtained  a  decree  on  these  bonds  against  Udey  Narain  on  the 
26th  of  April,  1877,  for  the  sum  of  Bs.5111.  On  the  death  of 
Mata  Dyal  the  Plaintiff  took  steps  to  enforce  his  decree  against 
the  family  property,  and  on  the  26th  of  July,  1878,  he  attached 
it,  with  other  property,  and  advertised  it  for  sale  as  the  property 
of  Udey  Narain. 

Asmaida  then  intervened  as  an  objector  to  the  sale,  and  on  the 
4th  of  November,  1878,  the  Subordinate  Judge  of  Benares  allowed 
her  objection,  and  directed  that  the  family  property  should  be 
released  from  attachment.  In  his  judgment  he  states  that  Asmaida 
has,  as  guardian  to  Satrujit  and  in  her  own  right,  been  in  posses- 
sion, and  that  "her  possession  up  to  this  day  is  proved  bom 
papers  that  are  extant." 

The  creditor  thereupon  brought  the  present  suit,  alleging  that 
the  deed  of  January,  1875,  was  executed  merely  to  defeat  the 
right  of  the  creditors,  and  was  only  a  paper  and  fraudulent  pro- 
ceeding ;  and  further  that  it  was  illegal  as  being  a  gift  to  unborn 
persons. 

The  Defendant  Asmaida  put  in  a  written  statement,  which  was 
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verified  by  Bindu  Led  her  agent.    In  it  she  alleged  the  profligacy       J.  O. 
and  extravagance  of  Udey  Narain  ;  that  he  had  on  several  occa-       1884 
sions  incurred  illegal  debts,  which  Mata  Dyed  was  compelled  to  b^  bishxk 
pay  in  order  to  maintain  his  reputation ;  and  that  he  had  con-      Chani> 
sented  to  the  deed  of  gift  after  receiving  Bs.5000,  which  was    Mumumat 
considered  to  be  the  value  of  his  proper  share  in  the  property      Koeb. 
according  to  his  future  title. 

The  Subordinate  Judge  decided  in  favour  of  the  Plaintiff.  He 
took  the  view  that  Udey  Narairis  consent,  without  which  Mata 
Dyed  could  not  alienate  the  ancestral  property,  was  a  fraud  on 
Biey  Narain9 8  creditors,  and  that  the  deed  of  gift  was  wholly 
void. 

Asmaida  appealed  to  the  High  Court,  who  reversed  the 
decree  and  dismissed  the  suit.  That  Court  considered  that  the 
deed  was  made  on  good  consideration,  in  good  faith,  and  with  a 
proper  provision,  not  shewn  to  be  insufficient,  for  Udey  Narain' 8 
creditors.  They  further  thought  that  the  transaction  might  in 
Borne  sense  be  considered  as  &  partition,  meaning  apparently  that 
Udey  Narain  had  received  the  value  of  his  share,  and  had  in 
effect  been  bought  out  of  the  ancestral  property. 

The  transaction  has  been  attacked  at  the  bar  on  several 
grounds. 

JPfctft,  it  is  said  that  the  evidence  of  change  of  possession  after 
the  execution  of  the  deed  is  insufficient  to  shew  that  the  parties 
considered  the  ownership  to  be  changed.  But  there  are  two 
answers  to  this  argument.  In  the  first  place  it  proves  too  much. 
If  it  is  worth  anything,  it  proves  that  the  deed  was  a  pure  benami 
transaction,  which  their  Lordships  consider  to  be  an  inadmissible 
conclusion.  They  think  it  impossible  to  say  that,  as  between 
Udey  Narain  or  Mata  Dyed  and  the  others,  it  was  intended  to 
have  no  effect.  The  second  answer  is,  that,  though  the  evidence 
of  ostensible  change  of  possession  seems  meagre,  there  is  some, 
which  the  Courts  below  have  thought  sufficient  to  prove  the 
fact,  though  the  Subordinate  Judge  thinks  that  it  is  of  no 
validity  because  tainted  by  fraud.  The  Subordinate  Judge 
says: — 

"There  are  papers  produced  in  this  case  to  shew  that,  sub- 
sequently to  the  gift,  affairs  connected  with  the  estate  were 
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J.  a  carried  on  in  the  name  of  Mummed  Asmaida  Koer,  as  guardian 
1884        of  the  minor  donee  Satrujit  Narain  Singh,  and  after  the  death  of 

Rai  BisHKf  the  latter  in  her  name,  as  being  the  proprietor  of  the  estate  by 
Chand      nght  of  inheritance  to  her  minor  son  deceased,  and  that  she  has 

MuffiuxAT    all  alone:  been  in  possession  of  the  estate.     But  this  use  of  the 

Asmaida  _. 

Koer.  lady  Defendant's  name  in  the  affairs,  while  Mata  Dyal  Singh  and 
Udey  Narain  Singh  wished  it,  and  all  of  them  formed  the 
members  of  a  joint  family,  cannot  but  be  considered  to  be 
nominal,  and  has  not  the  effect  of  removing  the  taint  of  fraud 
from  the  gift." 

And  the  High  Court  says : — 

"  We  see  no  reason  to  doubt  that  the  gift  was  intended  to  take 
effect,  and  that  it  did  as  a  matter  of  fact  take  effect.  The  proper 
and  necessary  mutation  of  names  in  the  revenue  registers  was  at 
once  effected,  and  in  the  name  of  Satrujit  Narain  Singh  ;  and 
Mussumat  Asmaida  asserted  her  position  as  guardian  and 
manager  for  the  minor  Satrujit  Narain  Singh,  obtaining  a  certi- 
ficate under  Act  XXVII.  of  1860,  and  she  dealt  with  the  estate 
in  his  name,  and  at  his  death  she  succeeded  him  as  heir,  and 
had  mutation  of  names  made  in  her  favour,  and  dealt  with  the 
property  in  her  own  right." 

It  may  be  added  that  in  the  execution  proceeding,  where  the 
question  was  who  actually  had  possession,  the  then  Subordinate 
Judge  decided  in  favour  of  Asmaida. 

The  second  point  made  at  the  bar  was  that  which  forms  the 
main  discussion  below,  viz.,  that  the  transaction  was  a  fraud 
upon  creditors.  On  this  point  their  Lordships  concur  with  the 
High  Court.  That  it  was  intended  to  save  the  ancestral  pro- 
perty from  being  wasted  by  the  vices  and  extravagance  of  Udey 
Narain  is  openly  avowed  on  the  face  of  the  deed.  But  such  an 
intention  is  not  fraudulent.  It  may  be  carried  into  effect  by 
honest  means.  And  people  who  mean  to  effect  such  a  design  by 
fraud  are  not  likely  to  put  it  in  the  forefront  of  an  instrument 
which  must  be  registered,  which  may  easily  be  discovered  by 
persons  interested  to  inquire  about  the  property,  and  to  which 
attention  is  likely  to  be  drawn  by  the  consequent  mutation  of 
names  after  public  notice  and  a  change  of  management. 
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If  the  statements  in  the  deed  are  true,  it  is  clear  that  Udey  J.  a 
Narain  received  a  substantial  consideration  for  his  consent,  not  1884 
only  because  the  ancestral  estate  was  secured  for  his  son,  but  r^  bishek 
because  his  debts  had  been  paid  by  Mata  Dyai  in  the  past,  and  Chand 
were  now  being  provided  for  to  the  extent  of  Ks.5000.  It  is  Mussumat 
urged  that  there  is  no  evidence  of  the  payment  of  this  Rs.5000,  Kokb. 
and  it  is  true  that  Asmaida  was  not  called  as  a  witness,  that 
Bindu  Lai  her  agent  who  verified  her  statement  was  not  called, 
and  that  the  witnesses  who  speak  to  the  payment  speak  without 
much  particularity,  and  do  not  distinguish  between  the  amount, 
if  any,  paid  to  Udey  Narain  himself  and  the  amount  paid 
directly  to  his  creditors.  But  it  is  difficult  to  suppose  that  there 
was  any  dispute  on  the  point  in  the  Courts  below.  No  special 
allegation  is  made  about  it  in  the  plaint,  though  the  Plaintiff 
then  knew  the  precise  contents  of  the  deed.  No  separate  issue  is 
framed  upon  it.  Besides  the  written  statement,  three  witnesses 
speak  of  Udey  Narain  "  taking "  Rs.5000.  Two  of  them  had 
attested  the  deed;  and  two  of  them  had  been  employed  in 
carrying  portions  of  the  Rs.5000,  Rs.900  in  all,  to  the  Plaintiff 
himself.  All  three  are  cross-examined,  but  their  statements  as 
to  the  payment  are  not  challenged  or  tested  in  any  way.  The 
Subordinate  Judge  treats  the  payment  as  one  of  the  facts  in  the 
case,  though  he  holds  that  it  cannot  save  the  gift  from  the  taint 
of  fraud.  The  High  Court  treat  it  as  one  of  the  facts  in  this 
case,  and  to  a  great  extent  found  their  judgment  upon  it. 
Neither  Court  discusses  the  proof  of  it,  or  intimates  that  there 
was  any  dispute  or  doubt  raised  upon  it.  It  would  be  a  danger- 
ous thing  for  this  Board  to  allow  a  conclusion  so  formed  to  be 
brought  into  doubt,  merely  because  the  evidence  of  it  in  the 
record  may  not  be  so  good  as  would  be  required  if  the  matter 
had  been  directly  disputed. 

It  is  suggested  that  the  Rs.5000  came  from  the  joint  chest ; 
that  it  was  an  inadequate  consideration  for  the  interest  which 
Udey  Narain  was  giving  up ;  and  that  he  was  left  insolvent. 
But  the  Plaintiff,  who  now  wishes  us  to  draw  these  conclusions, 
has  laid  no  adequate  ground  for  them  in  his  allegations  or  in  his 
evidence.  Such  as  the  evidence  is,  it  seems  probable  that  the 
Rs.5000  (to  say  nothing  of  prior  payments  on  Udey  Narain  s 
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J.  C.       account)  was  very  nearly,  if  not  quite,  the  value  of  his  share, 

1884        which  on  a  partition  would  have  been  one  fourth  of  the  estate. 
RaTbwhen  According  to  the  Plaintiff's  own  valuation  of  the  estate,  Bs.5000 

Chand      exceeded  the  value  of  that  fourth.    Even  if  it  came  from  the 
Mubsumat    joint  chest,  it  is  an  application  by  the  head  and  manager  of  the 

Koeb.  family  of  a  large  share  of  the  family  property  to  the  separate 
purpose  of  one  member,  who  was  indulging  his  inclinations  apart 
from  the  family.  That  is  a  substantial  consideration.  There  is 
no  proof  that  Udey  Narain  was  left  insolvent,  nor  any  reason  to 
think  that  he  was.  It  does  not  clearly  appear  that  he  owed 
anything  except  to  the  Plaintiff,  whose  debt  at  the  date  of  the 
transaction  was  reduced  to  about  Rs.2400.  And  it  does  clearly 
appear  that  Udey  Narain  had  other  property.  He  had  the 
Tikari  lease,  mentioned  in  the  deed  of  January,  1875.  And  he 
had  a  property  called  mouzah  Sarai  Ncmdan,  which  has  been 
taken  by  the  Plaintiff  in  execution.  It  may  indeed  be  that  he 
had  only  one  immoveable  property,  called  by  two  names ;  but  if 
such  things  are  left  in  doubt,  it  is  the  Plaintiff's  fault  for  not 
raising  issues  upon  them. 

Indeed  the  Plaintiff's  case  has  been  framed  and  argued  as 
though  the  creditors  had  got  some  charge  on  Udey  Narain  s 
share  in  the  family  property,  and  as  if  it  were  for  the  Defendant 
to  shew  purchase  for  value  without  notice,  in  order  to  retain  that 
property.  But  all  the  Defendant  has  to  shew  is  that  the  transfer 
was  made  in  good  faith  and  for  good  consideration.  The  docu- 
ment in  fact  shews  valuable  consideration  approaching,  if  nut 
equalling,  the  whole  value  of  Udey  Narain9*  then  share.  And, 
though  Mata  Dyal  seems  to  have  taken  the  precaution  to  see 
that  portions  of  the  Bs.5000  actually  reached  the  hands  of  Udey 
Narain9 8  creditors,  he  was  not  bound  to  do  that,  because  they 
were  general  creditors,  and  had  no  lien  upon  the  property.  It 
would  place  these  joint  families  in  a  very  unfortunate  predica- 
ment if  they  could  never  buy  out  a  vicious  member  who 
threatens  their  ruin,  so  long  as  any  one  of  his  creditors  remains 
unpaid. 

There  remains  a  question  of  some  difficulty,  whether  the  deed, 
which  contemplates  benefits  to  afterborn  sons  of  Udey  Narain  as 
well  as  to  Satrujit,  can  have  any  operation  in  his  favour.    This 
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question,  though  raised  in  the  plaint,  is  not  dealt  with  by  either  J.  0. 

of  the  Lower  Courts.  It  depends  entirely  on  the  view  which  may  1884 

be  taken  of  the  meaning  of  the  parties  to  the  transaction,  for  the  rai^Bmhen 

rule  of  law  on  which  the  Plaintiff  relies,  viz.,  that  gifts  cannot  be  G**3** 

made  to  persons  unborn  at  the  time,  is  well  settled.  Mussumat 

AfllTATDl 

It  is  said  then  that  the  gift  is  made  to  a  class,  and  that,  inas-      Koeb. 
much  as  some  of  the  class  are  unable  to  take,  none  can  take,  and 
certain  sections  of  the  Indian  Succession  Act  of  1875  are  invoked 
to  give  weight  to  this  contention,  the  Legislature  having  thought 
fit  to  apply  those  sections  to  Hindu  wills. 

Independently,  however,  of  the  distinction  which  may  be  taken 
between  wills  the  operation  of  which  is  suspended  during  the  tes- 
tator's life,  and  deeds  which  operate  immediately,  especially  such 
deeds  as  confer  a  present  interest  upon  a  present  person,  the  sec- 
tions cited  have  no  bearing  on  such  a  gift  as  that  under  considera- 
tion. Sect.  102  lays  down  the  rule  that  a  bequest  inoperative  as 
to  some  of  a  class  shall  be  wholly  void,  not  in  all  cases,  but  only 
when  the  bequest  offends  against  the  rules  contained  in  sects.  100 
and  101.  And  the  gift  under  consideration  does  not  fall  within 
either  of  these  two  sections.  It  may  be  that  illustration  (6)  to 
sect  102  imports  into  India  an  English  rule  of  construction 
which  usually  defeats  the  intention  of  the  testator.  But  what- 
ever force  the  illustration  may  have  (and  it  seems  out  of  place  as 
attached  to  a  section  intended,  not  to  define  the  word  "  class," 
but  only  to  establish  a  special  incident  of  gifts  to  classes),  it  is 
not  made  applicable  beyond  the  two  cases  contemplated  by 
sects.  100  and  101. 

Assuming  that  the  deed  is  intended  to  express  a  gift  to  the 
brothers  of  Satrwjit  which  cannot  take  effect  as  such,  what  is  the 
whole  scheme  of  the  parties  ?  We  find  them  bent  on  saving  the 
ancestral  estate  from  the  consequences  of  the  continued  extrava- 
gance of  one  of  its  members.  The  plan  they  adopt,  probably  the 
only  plan  open  to  them  except  a  complete  partition,  is  a  transfer 
by  the  head  of  the  family,  with  the  consent  of  his  son,  to  the 
lower  generation.  The  only  member  of  that  generation  was  the 
grandson  Satrujit  He  therefore  is  made  to  take  by  name  and 
immediately,  and  the  possession  and  ownership  are  transferred  to 
him.    Is  then  the  gift  indisputably  designed  for  him  wholly  to 
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j.  a        fail  because  the  parties  supposed  that  they  could  join  with  him 

1884        possible  after-born  sons,  who,  if  any  had  happened  to  be  born, 
BaiBibhkk  could  not  legally  claim  under  a  gift ?    Is  Udey  Narain,  whose 

Chand      interests  were  bought  out  for  valuable  consideration,  to  re-enter 
Mcssumat    upon  his  son,  in  whose  favour  they  were  bought  out?    No  doubt 

Kokb.  that,  on  the  present  assumption,  some  portion  of  the  intention 
must  fail,  but  that  is  no  reason  why  the  whole  should  fail.  The 
paramount  intention  was  to  get  rid  of  Udey  Narain  by  passing 
the  property  to  his  sons.  That  intention  is  much  more  readily 
effectuated  by  giving  the  property  to  Satrujit,  the  only  then  son 
of  Udey  Narain,  than  by  holding  that  the  deed  and  all  that  followed 
upon  it,  the  mutation  of  names,  the  possession  and  management 
of  Asmaida,  did  not  operate  any  change  at  all. 

Cases  are  not  rare  in  which  a  Court  of  construction,  finding 
that  the  whole  plan  of  a  donor  of  property  cannot  be  carried  into 
effect,  will  yet  give  effect  to  part  of  it  rather  than  hold  that  it 
shall  fail  entirely.  In  the  present  case,  there  is  every  reason  for 
holding  that,  if  Satrujit' 8  possible  brothers  are  not  able  to  take 
by  virtue  of  the  gift,  he  shall  take  the  whole.  He  is  thers  pie- 
sent,  and  able  to  receive  the  gift.  He  is  an  individual  designated 
in  the  deed.  If  the  deed  stood  alone,  it  is  a  question  in  each 
case  whether  a  designated  person  who  is  coupled  with  a  class 
described  in  general  terms  is  merged  into  that  class  or  not.  Bat 
the  deed  does  not  stand  alone.  It  is  followed  by  actions  of  a 
kind  which,  even  without  a  deed,  may  work  a  transfer  of  property 
in  India.  Satrujit  is  entered  in  the  Collector's  books  as  the  sole 
possessor  of  the  property,  and  his  guardian  takes  possession,  first 
in  his  name,  and  afterwards  as  his  successor.  Their  Lordships 
hold  that  the  circumstance  that  the  parties  wished  to  do  some- 
thing beyond  their  legal  power,  and  that  they  have  used  unskilful 
language  in  the  deed  of  gift,  ought  not  to  invalidate  that  impor- 
tant part  of  their  plan  which  is  consistent  with  one  construction 
of  the  deed,  and  is  clearly  proved  from  the  transfer  of  the  property 

in  fact. 

But  their  Lordships  conceive  that  it  is  not  necessary  to  view 
this  transaction  as  though  it  were  to  be  determined  by  rules  of 
construction  drawn  from  English  law  and  applicable  to  English 
deeds  of  gift.    The  High  Court  viewed  it  in  the  light  of  a 
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partition.    It  cannot  be  strictly  a  partition,  for,  according  to  the       J.  C. 
Mitakahara  (cap.  i.,  sect.  5,  verse  3),  there  can  be  no  partition       1884 
directly  between  grandfather  and  grandson  while  the  father  is  raTbibhkn 
alive.    Bnt  it  is  a  family  arrangement,  partaking  so  far  of  the      Chahd 
nature  of  a  partition  that  Udey  Narain  receives  a  portion  and  is    Mubsumat 
thenceforth  totally  excluded,  and  quoad  ultra  Mata  Dyal  sur-       koeb. 
renders  his  interest  to  his  grandson,  who  on  a  complete  partition 
among  the  whole  family  would  be  entitled  to  one-fourth. 

Now  in  such  an  arrangement  it  would  be  quite  consistent  with 
Hindu  ideas  of  ancestral  property  to  express  a  desire  that  the 
whole  generation  into  which  the  property  was  transferred  should 
benefit  by  it.  Indeed  in  the  case  of  a  partition  between  father 
and  sons  it  is  laid  down  in  the  books  that  if  a  son  born  after  the 
partition  of  ancestral  estate  does  not  out  of  the  residue  of  his 
lather's  estate  get  a  share  equal  to  what  his  brothers  had  ob- 
tained, the  other  brothers  must  contribute  to  a  share  out  of  their 
portions.  This  rule  is  to  be  found  in  the  Dayabhaga,  cap.  vii., 
ss.  10, 11,  and  12,  which  is  a  Bengal  authority,  but  it  refers  to 
Vishnu  and  Yajnyavalkya  authorities  on  which  the  Mitakshara 
is  founded.  Indeed,  the  principle  of  the  joint  family  is  not  less 
closely,  but  more  closely,  insisted  on  by  the  Benares  school  than 
by  the  Bengal  school  of  law.  But  their  Lordships  are  not  now 
affirming  the  law  on  this  point,  nor  are  they  deciding  or  preju- 
dicing any  question  which  may  arise  between  Batrujit's  heirs  on 
the  one  hand,  and  his  brothers,  if  any  should  be  born,  on  the 
other.  They  are  only  shewing  that  the  notions  present  to  the 
mind  of  the  head  of  a  joint  Hindu  family  who  is  making  a 
family  arrangement,  are  something  very  different  from  the 
notions  present  to  the  mind  of  an  English  testator  when  he 
makes  a  gift  to  a  class. 

It  is  curious  that  in  the  appeal  which  was  argued  immediately 
before  this  (Hurdey  Narain  v.  Booder  Perkash  (1)  ),  there  was  a 
similar  gift  made  from  a  similar  motive.  8Mb  Perkash  and  his 
infant  son  Booder  constituted  the  whole  of  a  joint  family  living 
under  the  Mitakshara  law.  Shib  was  extravagant  and  embar- 
rassed, and  to  save  the  ancestral  estate  he  executed  a  deed  of 

(1)  See  ante,  p.  26. 
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J.  C.  gift  to  Eooder,  coupled  with  a  declaration  that  if  any  other  sons 

1884  should  be  born  to  him  they  should  from  the  date  of  their  birth 

Bai  Bbhzn  acquire  equal  right  in  the  property.  It  did  not  occur  to  anybody 

Chand  to  extend  that  the  deed  was  void,  except  as  a  fraud  upon  credi- 

Mu88umat  tors.    The  High  Court,  consisting  of  MUter  and  Tottenham,  J  J., 

Kobb.  say : — 

"But  conceding  that  the  gift  is  void  against  the  father's 
creditors,  it  is  binding  and  operative  as  between  the  parties  to 
the  instrument.  Therefore  from  the  moment  of  its  execution 
Shib  Perkash  ceased  to  have  any  joint  interest  in  the  family 
estate.9' 

The  appeal  turned  on  other  questions,  and  their  Lordships 
only  refer  to  the  case  as  illustrating  the  notions  present  to  the 
minds  of  Hindus  when  making  arrangements  of  ancestral 
property. 

The  result  is  that,  in  whatever  light  the  transaction  may  be 
viewed,  and  whatever  questions  may  arise  between  those  who 
claim  under  it,  the  property  effectually  passed  away  from  Mata 
Dyal  and  from  Udey  Narain.  The  Appellant's  claim  fails ;  his 
appeal  must  be  dismissed,  and  their  Lordships  will  humbly  so 
advise  Her  Majesty. 

Solicitor  for  Appellant :  T.  L.  Wilson. 
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BANI  BAM  and  Anotheb Appellants  ;        j.  a* 

AND  1884 

NANHU  MAX. Eespondent. 


June  24,  25. 


ON  APPEAL  PROM  THE  HIGH  COURT  AT  ALLAHABAD. 

Final  Order  in  Execution  Proceedings — Procedure — Jurisdiction — Power  of 

Appellate  Court. 

A  Judge  having  decided  in  the  course  of  execution  proceedings  that  a 
decree  according  to  its  true  construction  provided  for  interest  on  the 
decretal  money  at  twelve  annas  per  cent,  after  as  well  as  before  the 
expiration  of  two  years  from  the  date  thereof,  and  such  decision  not  having 
been  appealed  from : — 

Held,  that  the  High  Court  could  not  at  a  later  stage  of  the  execution 
proceedings  set  aside  such  order  and  disallow  interest  after  the  said  two 
years  had  expired. 

Ram  Kirpal  Shukul  v.  Mussumat  Rap  Kuari  (1)  followed. 

APPEAL  from  a  decree  of  the  High  Court  (Jan.  10,  1881), 
reversing  a  decree  of  the  Subordinate  Judge  of  Aligarh  (Aug.  18, 
1880). 

The  question  in  dispute  was  as  to  the  construction  of  a  decree 
of  the  Subordinate  Judge  of  Aligarh,  dated  the  7th  of  May,  1875, 
which  had  been  passed  to  embody  the  terms  of  a  compromise 
come  to  between  the  father  of  the  Appellants,  since  deceased,  on 
the  one  hand  and  Mitter  Sen,  the  father  of  the  Eespondent,  since 
deceased,  and  the  Respondent  on  the  other,  and  as  to  what  rate 
and  for  what  period  interest  was  payable  under  the  said  decree 
upon  a  proper  construction  of  the  same. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Whitehorne,  Q.C.,  and  W.  A.  Bailees,  for  the  Appellants,  con- 
tended that  the  questions  as  to  rate  of  interest  and  the  period 
for  which;  it  was  payable  had  been  previously  determined  by  a 

*  Present: — Lord  Watson,  Snt  Barnes  Peacock,  Sib  Robert  P.  Collier, 
In  Richard  Couch,  and  Sib  Arthur  Hobhoube. 


(1)  Ante,  p.  37. 
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J.  c.        competent  Court,  that  is  by  the  Subordinate  Judge,  on  the  25th 

1884       of  January,  1879.    If  there  had  been  any  valid  objection  to  that 

BanTeam    decision  it  could  and  ought  to  have  been  appealed  from.    No 

*'m      a-PP6*!  having  been  made  the  order  became  final  and  bound  the 

parties.    There  was  no  jurisdiction  in  the  High  Court  to  set  it 

aside  and  re-adjudicate  a  point  already  conclusively  determined 
in  the  suit.    Reference  was  made  to  Pearetk  v.  Marriott  (1) ;  Barn- 
put  Kirpal  v.  Mussvmai  Bup  Kuari  (2). 
They  were  stopped  by  their  Lordships. 

Popham,  for  the  Respondent. 

Counsel  for  the  Appellants  were  not  called  on  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Richabd  Couch  : — 

The  question  in  this  appeal  arises  in  the  execution  of  a  decree 
of  the  Court  of  the  Subordinate  Judge  of  Aligarh,  dated  the 
7th  of  May,  1875.  It  was  on  a  compromise,  the  claim  in  the  suit 
being  to  recover  Rs.60,000  principal  and  Rs.14,715  interest  The 
decree  was  in  these  terms :  "  That  a  decree  for  a  fixed  sum  of 
Rs.78,700,  as  due  up  to  the  4th  of  May,  1875,  be  given  to  the 
Plaintiff  against  the  two  Defendants  under  the  terms  of  the 
compromise;  that  this  sum  be  paid  by  the  Defendants  in  two 
years,  with  interest  at  12  annas  per  cent,  per  mensem."  The 
claim  was  upon  a  bond  of  the  10th  of  July,  1875,  which  stipu- 
lated  for  interest  at  12  annas  per  cent.  Execution  proceedings 
appear  to  have  been  taken  upon  this  decree,  but  the  actual 
application  for  the  execution  is  not  on  the  record.  It  would 
appear,  however,  that  some  villages  were  sold  on  the  20th  of 
December,  1877,  and  were  purchased  by  the  decree  holder;  and 
a  petition  was  presented  by  the  judgment  debtors  on  the  20th  of 
April,  1878,  in  which  it  was  said  that  they  were  willing  to  pay 
interest  according  to  accounts. 

On  the  17th  of  May,  1878,  they  presented  another  petition,  in 

(1)  22  Oh.  D.  191.  (2)  Ante,  p.  37. 
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which  the  statement  was  made  that  the  decree  holder  should  not  J.  0. 
get  the  interest  which  he  then  claimed,  the  question  apparently  1884 
being  as  to  the  interest  beyond  the  two  years.  On  the  30th  of  bani  Bam 
August,  1878,  the  question  between  the  parties  was  more  dis-  vkHJ^j£MI^ 
tinctly  raised.  Then,  in  a  petition  of  the  judgment  debtors,  it  — 
was  stated  that  the  Plaintiff  had  filed  an  application  for  execution 
of  the  decree  in  the  sum  of  Bs.38,000  on  the  6th  of  August,  1878, 
"  and  charged  interest  at  12  annas  per  cent,  after  the  lapse  of  the 
term  of  two  years,  contrary  to  the  terms  of  the  decree.  Prior  to 
this,  on  the  18th  of  July,  1878,  an  objection  was  filed  regarding 
the  same,  which  was  rejected  without  due  consideration.  The 
petitioner  therefore  prays  that  an  order,  after  inquiry,  may  be 
passed  for  deducting  the  excessive  interest  which  the  decree 
holder  had  charged  contrary  to  the  terms  of  the  decree."  On  this 
it  was  ordered  that  the  case  should  be  brought  forward  for  de- 
cision on  the  1st  of  November,  1878.  It  appears  from  the  list  of 
papers  that  have  not  been  forwarded  with  the  record  that  the  case 
was  twice  adjourned,  and  on  the  25th  of  January,  1879,  an  order 
was  made  in  these,  terms : — "  In  my  opinion  the  objection  is  not 
tenable.  The  decree  of  the  Court  of  the  Subordinate  Judge, 
dated  the  7th  of  May,  1875,  clearly  provides  that  under  th$ 
terms  of  the  compromise  a  decree  for  the  payment  of  a  fixed  sum 
of  Rs.78,800  be  made  in  favour  of  the  Plaintiff  against  both  the 
Defendants  as  due  up  to  the  4th  of  May,  1875,  and  that  Defen- 
dants should  pay  the  amount  with  interest  at  12  annas  per  cent, 
per  mensem.  Hence  the  plea  of  the  Defendants  cannot  in  any 
way  be  held  to  be  a  reasonable  one."  Then  it  states  what  the 
plea  of  the  Defendant  was : — "  That  if  the  said  amount  had  been 
paid  within  two  years  the  interest  would  have  been  paid  to  the 
decree  holder,  and  that  the  interest  on  the  decree  money  could 
not  be  recovered  after  the  expiry  of  the  term  fixed  for  payment." 
Looking  at  the  dates  which  have  been  given,  it  seems  clear  that 
this  order  must  have  been  made  in  the  execution  proceedings  in 
which  the  petition  of  the  30th  August,  1878,  had  been  presented. 
It  is  an  order  by  the  Judge  deciding  against  the  objection  which 
had  beeo»  made  by  the  judgment  debtor,  that  the  decree  money 
could  not  be  recovered  after  the  expiry  of  the  two  years.    The 

Q  2 
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J.  G.        next  step  appears  to  have  been  an  application  for  the  execution  of 

1884        this  decree  on  the  5th  of  December,  1879,  in  which  an  account 

Bani  Bam    was  made  up  claiming  the  interest  at  the  rate  of  the  12  per  cent. 

Nanhtj  Mal.  uP  *°  *^e  ^me  °^  *^e  executi°n>  ^d  upon  that  the  Judge  made 

this  order.    As  to  the  first  objection, — which  is  stated  at  page  10, 

and  which  was  this :  "  The  judgment  debtor  has  the  following 
objections  to  the  whole  of  the  demand  made  under  the  decree: 
(1)  From  the  date  of  the  decree  the  decree  holder  cannot  under 
any  circumstances  get  more  than  eight  annas  per  cent,  interest 
on  the  decree  money  according  to  law,  especially  when  the 
decree  does  not  provide  for  any  interest  after  two  years,  nor  has 
any  rate  been  fixed  in  it," — the  Judge  says :  "  The  Court  is  of 
opinion  that  the  decree  holder  would  get  the  same  interest  on 
the  decretal  money  which  has  been  awarded  to  him  in  the  Court's 
decision  in  the  regular  suit.  It  is  12  annas  per  cent.  In  the 
Execution  Department  the  Court  cannot,  contrary  to  the  decision 
in  the  regular  suit,  reduce  the  rate  of  interest  from  12  annas  per 
cent,  to  8  annas  per  cent,  in  any  way.  The  objector's  statement, 
that  the  decree  does  not  provide  any  rate  of  interest  subsequent 
to  two  years,  is  altogether  wrong.  The  two  years'  period  in  the 
decree  is  for  the  payment  of  the  judgment  debt,  not  for  the 
paynient  of  interest  at  12  annas  per  cent"  Then  comes  this : 
"  Before  this  also  this  very  objection  had  been  raised  on  behalf  of 
the  objector,  and  rejected  by  the  Court  on  the  25th  of  January, 
1879.  No  appeal  has  been  preferred  from  that  order."  From 
that  decision  there  was  an  appeal  to  the  High  Court,  which  says 
in  its  judgment :  "  It  was  urged  before  us  that  the  decree  holder 
is  not  entitled  to  any  interest  after  the  expiry  of  two  years  from 
the  date  of  the  decree ;  and  this  seems  to  us  to  be  the  case.  The 
decree  is  for  a  sum  of  Ks.78,700  only.  The  decretal  order 
proceeds  to  direct  that  this  sum  shall  be  paid  in  two  years,  with 
interest  at  12  annas  per  cent,  per  mensem,  but  there  is  no  order 
as  to  payment  of  interest  after  two  years."  The  High  Court  took 
no  notice  of  the  ground  upon^which  the  Subordinate  Judge 
decided, — that  the  question  had  been  concluded  by  his'  order  of 
the  25th  of  January,  1879 ;  and  their  Lordships  think  it  should 
be  remarked,  in  justice  to  tfce  High  Court,  that  this  may  be 
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accounted  for  by  the  feet  that  not  long  before  this  the  full  Bench       J.  0. 
of  that  Court  had  held  that  the  law,  which  they  call  the  law  of       1884 
res  judiccUa,  was  not  applicable  to  execution  proceedings.    The    bakiRam 
question  now  for  their  Lordships'  decision  is,  whether  the  order  of  nauhu  Mal. 

the  25th  of  January,  1879  was  not  conclusive  between  these  parties  ?       

It  was  an  order  made  in  the  execution  proceedings  in  this  very 
suit ;  and  the  decision  of  this  Board  in  Bam  Kirpal  Shufad  v. 
Mu89umat  Bup  Kuari  (1)  is  exactly  in  point.  The  only  question 
that  could  be  raised,  and  was  raised  by  the  learned  counsel  for 
the  Bespondent,  was  that  there  might  be  some  difficulty  as  to 
the  construction  to  be  put  upon  the  words  of  the  order  of  the 
25th  of  January,  1879.  But  looking  at  the  terms  of  that  order, 
although  it  may  not  be  so  clearly  expressed  as  it  might  have  been, 
there  appears  to  be  no  doubt  that  what  was  decided  on  that 
occasion  was  the  same  right  to  recover  the  interest,  after  the 
expiration  of  the  two  years  which  was  fixed  by  the  decree  for 
payment,  as  is  now  put  in  question  in  the  present  execution 
proceedings. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  order  of  the  High  Court  be  reversed ;  and 
the  Bespondent  will  pay  the  costs  of  this  appeal,  and  also  pay 
the  costs  of  the  proceedings  in  the  High  Court. 

Solicitors  for  the  Appellant :  Oehme  &  Summerhays. 
Solicitors  for  the  Respondents :  Wilkinson  &  Sons. 

(1)  Ante,  p.  37. 
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July  3,1%    GAJADHAR  and  Others Defendants. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Mortgage— Notice  of  Foreclosure— Begtdatian  XVII.  of  1806,  sect.  8— Condition 

precedent. 

In  foreclosure  proceedings  under  Regulation  XVII.  of  1806,  the  provisions 
of  sect.  8  must  be  strictly  observed.  They  are  not  merely  directory,  but 
prescribe  conditions  precedent  to  the  right  of  the  mortgagee  to  enforce 
forfeiture  of  the  estate  of  the  mortgagor. 

Norender  Narain  Singh  v.  Dwarka  Lai  Mundur  and  Other*  (1)  fol- 
lowed. 

An  admission  in  the  pleadings  that  some  notice  of  foreclosure  had  been 
received,  coupled  with  an  omission  to  raise  any  issue  as  to  its  validity, 
does  not  preclude  a  defendant  from  questioning  such  validity  in  appeal. 

Where  it  appeared  that  the  notification  served  upon  the  Defendant  was 
not  a  perwannah  under  the  seal  and  official  signature  of  the  Judge,  did  not 
notify  from  what  date  the  year  of  redemption  began  to  run,  and  was  not 
and  did  not  purport  to  be  a  copy  of  the  petition  for  foreclosure : — 

Eddy  that  the  requirements  of  sect.  8  had  not  been  complied  with,  and 
that  the  Plaintiffs  suit  for  proprietary  possession  as  upon  the  completion 
of  foreclosure  proceedings,  must  be  dismissed. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (March 
15, 1881),  reversing  a  decree  of  the  District  Judge  of  Ltuknow 
(Sept.  8, 1880),  and  dismissing  the  Appellant's  suit  with  costs. 

The  suit  was  brought  on  the  30th  of  March,  1880,  to  recover 
after  foreclosure  possession  of  a  mouzah,  Bhadin,  in  the  district 
of  Unao,  which  had  been  mortgaged  by  the  Respondents  or  their 
predecessors  in  estate  to  the  deceased  father  of  the  Appellant, 
Bajah  Behari  Lai,  by  a  registered  mortgage  dated  May  3, 1863, 
and  payable  fire  years  after  date. 

*  Present: — Lobd  Watson,  Sib  Bashes  Pbaoock,  Sir  Robert  P.  Collkb, 
Bib  Richard  Couch,  and  Sib  Abtbub  Hobhouse. 


(1)  Law  Rep.  5  Ind.  Ap.  18. 
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The  foreclosure  proceedings  were  commenced  by  applications       J.  c. 
under  Regulation  XVII.  of  1806,  to  the  Court  of  the  Deputy  Com-       iss4 
missioner  of  Unao,  in  accordance  with  which  notices  were  issued      mI^0 
by  that  Court  to  the  mortgagors  on  the  19th  of  December,  1876 ;     P**<had 
and  the  year  of  grace  haying  expired  twelve  months  after  that   GUiadhab. 
date,  without  payment  made  by  the  Defendants,  the  Plaintiff 
contended  that  his  rights  became  absolute. 

The  Defendants  by  their  written  statement  admitted  the  execu- 
tion of  the  mortgage,  and  raised  no  contention  as  to  any  irregu- 
larity in  the  foreclosure  proceedings ;  but  alleged,  as  their  sole 
defence,  that  the  consideration  stated  by  the  mortgage  to  hare 
been  paid  had  not  really  passed,  and  that  it  was  executed  upon  a 
promise  made  to  them  by  a  brother  of  the  mortgagee,  one  JBcUgo- 
bindy  and  an  agent  of  his,  one  Maha  Sukht  Dichit,  that  the  latter 
would  conduct  and  defray  the  expenses  of  an  appeal  to  Her 
Majesty  in  Council  then  expected  to  be  preferred  in  a  suit  in 
which  the  Respondents  were  interested,  but  that,  as  the  appeal  in 
question  was  never  preferred,  no  expenses  were  incurred. 

The  facts,  issues,  and  proceedings,  are  stated  in  the  judgment 
of  their  Lordships. 

The  material  part  of  the  judgment  of  the  Judicial  Commis- 
sioner was  as  follows : — 

"  Differing  then  from  the  Court  of  first  instance,  I  find  on  the 
first  issue,  that  consideration  was  not  received  by  Defendants- 
Appellants. 

"  And,  if  I  had  arrived  at  an  opposite  conclusion,  I  should  still 
have  dismissed  this  suit  in  its  present  form,  on  the  ground  that 
the  notice  of  foreclosure  had  not  been  duly  served,  according  to 
sect.  8,  Regulation  XVII.  of  1806,  and  the  proceedings  were 
therefore  irregular  and  invalid.  Although  the  perwannah  of  the 
26th  of  April,  1876,  purports  to  issue  by  order  of  Deputy  Com- 
missioner, it  certainly  does  not  bear  his  official  signature,  there 
was  no  copy  of  the  written  application  for  foreclosure  served  with 
it  at  the  same  time;  nor  does  it  notify  that,  if  the  mortgagor 
shall  not  redeem  the  property  mortgaged  in  the  manner  provided 
for  in  the  foregoing  section  of  the  Act  within  one  year  from  the 
date  of  the  notification,  the  mortgage  will  be  finally  foreclosed 
and  the  conditional  sale  will  become  conclusive. 
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"  What  it  does  do  is  simply  to  order  them  to  appear  by  the 
18th  of  May  to  take  away  notice-deeds  in  the  matter  of  Madho 
Par  shad?  8  notice  of  foreclosure  of  mouzah  Bhadin  for  Ks.12,365-6, 
on  conditional  deed  of  sale. 

"  It  is  urged  that  their  subsequent  petition,  objecting  to  ford- 
closure,  proves  that  they  were  aware  of  the  claim  to  foreclose  the 
amount  claimed,  and  the  amount  was  to  be  paid  by  them  within 
one  year ;  but  this  is  not  so.  What  it  proves  is  that  they  were 
aware  that  Petitioner  had  claimed  all  this,  but  that  is  a  very  dif- 
ferent matter  to  an  authoritative  notice  by  the  Judge  that  such 
was  the  law.  It  is  further  urged  that  this  objection  was  not  taken 
in  the  Court  of  first  instance,  and  so  must  be  held  to  be  waived, 
but  I  cannot  concur.  The  provisions  of  sect  8  of  Regulation 
XVII.  of  1806,  are  imperative,  and  not  merely  directory.  In  Bank 
of  Hindo&tan  v.  Shoroshibala  Debee  (1)  a  formal  notice  was  served, 
and  the  mortgagors  must  have  been  well  aware  of  the  legal  results 
of  such  notice,  for  they  had  once  gone  through  the  whole  fore- 
closure proceedings  of  the  same  mortgage.  Although  the  pro- 
ceedings were  subsequently  cancelled,  yet  there  being  no  proof 
of  service  at  the  same  time  of  copy  of  the  written  application  for 
foreclosure,  this  was  held  to  be  fatal  to  the  Plaintiffs  claim  to 
foreclose.  And  in  my  opinion  the  tendency  of  all  cases  is  to 
shew  that,  whether  parties  raise  it  or  not,  it  is  imperative  on  the 
Judge  to  try  and  decide  the  issue,  whether  notice  of  foreclosure 
had  been  duly  served  or  not.  Foreclosure  being  an  act  which 
puts  an  end  to  the  right  of  the  mortgagor,  it  must  be  carried  out 
strictly  in  accordance  with  the  Begulation.  The  right  to  fore- 
close rests  upon  such  notice  as  the  law  requires  to  be  given,  and 
though  it  may  be  hard  on  the  claimant  that  he  should  suffer  from 
the  laches  of  the  Court,  yet  it  is  eminently  his  duty  to  see  that 
everything  is  done  in  conformity  with  law,  and  it  would  be  much 
harder  if  the  mortgagors  were  to  lose  their  estate  for  non-conform- 
ance with  a  notice  which  in  no  important  respect  was  conformable 
with  the  law." 


Doyne,  for  the  Appellant,  contended,  that  no  objection  having 
been  taken  to  the  insufficiency  of  the  notice  of  foreclosure,  and 

(1)  2  Ind.  Law  Rep.  (Cal.)  311. 
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who  had  brought  a  suit  against  them,  and  failed  in  the  Lower 
Court;  that  no  appeal  was  preferred,  and  that  nothing  was 
advanced. 

The  issues  stated  were : — 

(1.)  Did  the  Defendants  receive  no  consideration  ? 

(2.)  Were  the  Defendants  induced  to  execute  the  deed  by 
fraud  and  misrepresentation  ? 

On  the  part  of  the  Plaintiff  the  mortgage  was  duly  proved, 
which  undoubtedly  threw  upon  the  Defendants  the  burden  of 
proving  absence  of  consideration. 

The  Plaintiff  further  called  witnesses  to  the  actual  payment  of 
the  consideration  money  when  the  mortgage  was  executed.  He 
put  in  the  former  mortgages.  He  shewed  an  entry  in  his  books 
whereby  it  appeared  that  the  sums  due  on  the  former  mortgages 
were  either  advanced  to  the  Defendants  or  paid  for  them ;  that 
they  owed  the  balance  to  the  bank  stated  in  the  mortgage  deed, 
and  received  the  amount  stated  to  have  been  paid  to  them. 
Against  this  evidence  the  Defendants  called  two  witnesses  who 
swore  that  they  were  present  on  the  examination  of  the  deeds, 
and  that  no  money  passed,  but  none  of  the  mortgagors,  of  whom 
eleven  were  living,  were  called  to  prove  want  of  consideration, 
the  pendency  of  the  litigation,  to  meet  the  possible  cost  of  which 
they  alleged  the  mortgage  to  have  been  given,  or  indeed  any 
part  of  their  case,  which  involved  a  charge  of  gross  fraud  against 
the  bankers.  The  District  Judge  believed  the  evidence  of  the 
Plaintiff,  and  gave  judgment  in  his  favour. 

This  judgment  was  reversed  by  the  Judicial  Commissioner  on 
two  grounds : — 1st,  that  the  mortgage  was  without  consideration ; 
2nd,  that  the  proper  proceedings  had  not  been  taken  to  effect 
foreclosure. 

The  finding  of  the  Judicial  Commissioner  on  the  first  point 
seems  to  have  been  mainly  based  on  three  considerations : — 

1.  That  the  entries  in  the  books  of  the  Plaintiff  contradict  his 
story.  Their  Lordships  have  already  intimated  that  in  their 
view  these  entries  confirm  it 

2.  That  the  money  was  said  to  be  advanced  before  the  deed 
was  registered.  It  is  to  be  observed  here  that  the  transaction 
occurred  in  1863,  a  year  before  the  Registration  Act  of  1864 
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came  into  force,  which,  for  the  first  time,  provided  that  payment       J.  G. 
of  the  consideration  of  deeds  might  be  made  in  the  presence  of       1884 
the  Begistrar  at  the  time  of  registration  and  recorded  by  him ;  a      Madho 
practice  which  has  since  become  common.    As  the  banker  was     *f 
not  a  party  to  the  deed,  his  presence  before  the  Begistrar  was  not  Gajadhab. 
necessary,  while  that  of  the  Defendants  was.    If  there  is  some 
force  in  the  observation  that  it  is  strange  that  he  should  after 
parting  with  his  money  have  entrusted  the  deed  to  the  Defen- 
dants to  have  it  registered  and  receive  it  back  from  the  Begistrar, 
on  the  other  hand  it  is  to  be  observed  that  the  deed  must  at  some 
time  have  been  returned  to  the  banker,  as  he  produced  it  at  the 
trial. 

3.  The  absence  of  any  demand  of  interest  from  the  time  of  the 
the  mortgage  money  being  due  to  the  date  of  the  suit,  nearly 
twelve  years,  an  observation  certainly  of  some  weight. 

On  the  whole,  however,  their  Lordships  are  of  opinion  that  the 
evidence  preponderates  on  the  side  of  some  consideration  having 
been  received  by  the  Defendants,  though  how  much  was  actually 
advanced  to  them  in  cash  may  admit  of  doubt. 

The  second  ground  on  which  the  Judicial  Commissioner  re- 
versed the  judgment  of  the  District  Judge  presents  a  question  of 
more  difficulty.  It  was  contended  on  the  part  of  the  Appellant 
that  inasmuch  as  the  Defendants  had  in  the  Court  below  rested 
their  case  solely  on  the  absence  of  consideration  for  the  mortgage, 
and  had  admitted  in  their  written  statement  that  they  received 
some  notice  of  foreclosure,  and  no  issue  as  to  the  validity  of  the 
foreclosure  had  been  raised  in  the  Court  of  the  District  Judge, 
the  Defendants  were  precluded  from  questioning  the  regularity 
of  the  foreclosure  proceedings  before  the  Judicial  Commissioner, 
although  they  took  the  point  in  their  grounds  of  appeal;  and 
that  the  Commissioner  had  no  power  to  inquire  into  those  pro- 
ceedings. 

The  proceedings  necessary  to  effect  foreclosure  are  thus  pre- 
scribed in  sect.  8  of  Begulation  XVII.  of  1806  :— 

"  Whenever  the  receiver  or  holder  of  a  deed  of  mortgage  and 
conditional  sale  may  be  desirous  of  foreclosing  the  mortgage,  and 
rendering  the  sale  conclusive  on  the  expiration  of  the  stipulated 
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J.  C.       period,  at  any  time  subsequent  before  the  sum  lent  is  repaid,  he 
1884        shall  (after  demanding  payment  from  the  borrower  or  his  repre- 
Madho      sentative)  apply  for  that  purpose  by  a  written  petition,  to  be  pre- 
Pebshad     gented  by  himself  or  by  one  of  the  authorized  vakeels  of  the 
Gajadhab.   Court  to  the  Judge  of  the  zillah  or  city  in  which  the  mortgaged 
land  or  other  property  may  be  situated.  The  Judge,  on  receiving 
such  written  application,  shall  cause  the  mortgagor  or  his  legal 
representative  to  be  furnished  as  soon  as  possible  with  a  copy  of 
it,  and  shall  at  the  same  time  notify  to  him  by  a  perwannah, 
under  his  seal  and  official  signature,  that  if  he  shall  not  redeem 
the  property  mortgaged  in  the  manner  provided  for  by  the  fore- 
going section  within  one  year  from  the  date  of  the  notification, 
the  mortgage  will  be  finally  foreclosed,  and  the  conditional  sale 
will  become  conclusive." 

These  provisions  are  not  merely  directory  but  imperative,  pre- 
scribing conditions  precedent  to  the  right  of  the  mortgagee  to 
enforce  forfeiture  of  the  estate  of  the  mortgagor,  and  have  for 
their  object  to  protect  mortgagors,  who  are  often  (as  in  the  present 
case)  poor  and  ignorant  men,  from  fraud  and  oppression  on  the 
part  of  money  lenders.  Accordingly,  both  in  the  Courts  of  India 
and  by  this  Board,  it  has  been  held  that  the  prescribed  procedure 
must  be  strictly  observed.  In  the  case  of  Norender  Narain  Singh 
v.  Dwarka  Lai  Mtmdur  and  Others  (1)  it  was  held  that  the  finding 
of  the  zillah  Judge,  in  the  foreclosure  proceedings,  that  notice 
had  been  duly  given  to  the  mortgagors,  was  not  even  prima  facie 
evidence  of  the  regulation  having  been  complied  with,  and  that 
the  service  of  the  petition  for  ^foreclosure  and  the  perwannah  of 
the  Judge  in  the  form  directed  by  the  regulation  must  be  strictly 
proved.  To  construe  the  pleadings  in  the  District  Court  as  a 
binding  admission  that  the  Respondents  had  received  due  notice, 
according  to  the  Regulation  of  1806,  in  the  foreclosure  proceed- 
ings, would  be  to  apply  to  pleadings  in  India  a  stricter  construc- 
tion than  is  usual. 

The  Judicial  Commissioner  had  the  subject  brought  before 
him  by  the  grounds  of  appeal ;  he  had  power  to  take  additional 

(1)  Law  Rep.  5  IncL  Ap.  18. 
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evidence,  or  to  frame  a  new  issue,  which  it  is  to  be  presumed  that       J.  a 
he  would  have  done  had  it  been  necessary,  and  had  the  parties        1884 
desired  it.    In  their  Lordships'  judgment  he  had,  at  the  least,  a      Madho 
discretion  to  inquire  into  the  subject  if  he  thought  fit,  and  they     **»J^» 
are  ntft  prepared  to  say  that  he  exercised  that  discretion  so   Gajadhab.' 
wrongly  that  his  judgment  ought  to  be  reversed. 

Although  the  vakeel  for  the  mortgagors  appeared  before  the 
Judicial  Commissioner,  argued  the  question  of  foreclosure,  and 
adduced  evidence  upon  it,  it  does  not  appear  that  any  application 
was  made  for  the  settlement  of  an  issue  on  this  question,  nor  was 
it  suggested,  nor  is  it  now  suggested,  that  further  evidence  of 
the  regularity  of  the  foreclosure  proceedings  was  obtainable. 

The  question  remains  whether,  in  the  foreclosure  proceedings, 
the  provisions  of  the  Begulation  of  1806,  with  respect  to  the 
notification  to  be  made  to  the  mortgagor,  were  or  were  not  duly 
observed. 

Several  documents  were  put  in,  of  which  the  following  is  a 
specimen : — 

"  Translation  of  Notice  to  lshri,  dated  30th  of  March,  1876. 

"  (Signed)        H.  B.  E. 

"  Madho  Par  shad,  son  of  Raja  BeharilcU,  Bahadur, 
Sahukar  (banker),  and  talukdar  of  Maurawan,  &c.    Plaintiff. 

versus 

"  1.  Gajadhar,  2.  Jagan,  3.  Matadin,  son  of  Thakwr, 
4.  Ishri,  son  of  Dhaukal;  5,  Janki,  son  of  Jew- 
raJchan  ;  6.  Latia,  7.  Badfoo,  and  8.  Bhagaoandin, 
sons  of  Madari  ;  9.  Sheo  Gharan,  10.  Gauri, 
11.  Janhi,  and  12.  Mathura,  sons  of  Pern,  13. 
Kusuhar,  son  of  Baji;  14.  Kalidin,  15,  Rajwa, 
and  16.  Sheo  Singh,  sons  of  Badri,  17.  Sankata, 
Minor,  son  of  Bam  Sahai,  under  the  guardian- 
ship of  his  mother,  and  18,  Bala,  son  of  Bhawa- 
rtidin,  Brahmins,  residents,  and  co-sharers  of 
mouzah  Bhadin,  Pargana  and  TaJml  Purwa,  in 
the  district  of  Vhao,  mortgagors  Defendants. 

"  Claim.— Foreclosure  of  mortgage  of  the  entire  village  Bhadin 
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in  the  Pargana  and  TaJml  Pwrwa,  in  the  Unao  district,  under 
the  terms  of  the  deed  of  mortgage  by  conditional  sale  dated  the 
3rd  of  May,  1863,  a.d.  for  an  amount  noted  below  : — 

'*  Notice. 

"  To  Ishri,  son  of  Dhaukal,  caste  Brahmin,  resident  and  sharer 
of  mouzah  Bhadin. 

"  Whereas  Plaintiff  has  filed  in  the  Court  an  application  for 

foreclosure  of  mortgage  in  respect  of  village  Bhadin  described 

in  the  deed  of  mortgage  by  conditional  sale  dated  the  3rd  of 

May,  1863,  owing  to  non-performance  of  the  conditions  entered 

therein,  notice  of  one  year's  currency  is  hereby  given  to  you,  as 

laid  down  in  sect.  8,  Regulation  XVII.  of  1806,  that  if  you  will 

not  pay  up  the  mortgage  money  with  interest  within  twelve 

months  and  redeem  the  mortgaged  property,  the  mortgagee  shall, 

at  the  expiration  of  the  period  stipulated  for,  become  in  virtue 

of  the  condition  as  regards  non-receipt  of  the  mortgage  money 

and  interest  the  absolute  proprietor  of  the  said  village,  and  no 

objection  whatever  will  thereafter  be  attended  to. 

r.       a.   p. 

"  Principal  mortgage  money     ....  4,851  0  0 

Interest 6,932  4  0 

Future  interest  for  one  year  ....  582  2  0 

Costs 8  4  0 


Total 


Bs.12,373  10    0 


"  Dated  the  30th  of  March,  1876. 

"  In  Hindi. 
"  (Signed)        hhri,  Lumberdar,  with  pen  of  Oauri, 

Patwari.     Witnessed  by  Gauri, 
Patwari." 

H.  B.  H.  are  said  to  be  the  initials  of  the  District  Judge. 

The  signature  at  the  bottom  is  said  to  represent  the  receipt  of 
the  document  by  Ishri,  one  of  the  Defendants,  but  when  and 
where  he  received  it  is  not  very  certain. 

The  following  is  a  sample  of  another  set  of  notices,  dated  the 
26th  of  April,  1876 :— 
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"  By  Order  of  the  Deputy  Commissioner  of  Unao.  J.  C. 

"  Notice  of  Foreclosure  of  Mortgage.  1884 

"  No.  59.    Miscellaneous,  Civil.  Madbo 
u  Madho  Per  shad,  son  of  Raja  Behari  Lai,  Bahadur,  bmhap 

banker,  and  talukdar  of  Maurawan,  &c.  .  Plaintiff.  Gajawu* 

versus 

"Qajadhar,   &c.   (eighteen  persons),  residents  of 

mouzah  Bhadin,  Pargana  and  Tahsil  Purwa  .     Defendants. 

"  Claim. — Foreclosure  of  mortgage  by  conditional  sale  of  the 
entire  Tillage  Bhadin  in  lieu  of  Es.  12,365.6  in  all. 

"  Notice  to  Sheo  Charan,  Defendant. 

"  Whereas  the  Plaintiff  named  above  has  put  in  a  petition  in 
this  Court,  requesting  that  a  notice  of  foreclosure  of  mortgage 
be  issued  to  you,  you  are  therefore  directed  to  attend  this  Court, 
on  the  18th  of  May  of  the  current  year,  and  take  away  the 
aforesaid  notices,  filed  by  the  Plaintiff  after  understanding  their 
fall  purport ;  consider  this  urgent. 

«  Dated  this  26th  day  of  April,  1876,  a.d. 
u  (l.s.)  (Signed) 

It  would  appear  by  this  that  the  Defendants  are  summoned  to 
attend  the  Court  on  the  18th  of  May,  in  order  to  receive  a  notice 
of  foreclosure,  and  that  consequently  they  had  not  received  notice 
before. 

Accordingly  on  the  18th  of  May  they  attend  he  Court 

The  proceedings  before  the  Court  are  headed : — 

"  Claim  to  foreclosure  of  mortgage  of  village  Bhadin  in  lieu 
of  Bs.12,366.6.  Application  for  the  issue  of  notice  of  fore- 
closure for  the  term  of  one  year." 

The  Defendants  objected  to  receiving  the  notice  on  the  ground 
of  want  of  consideration  for  the  mortgage. 

A  minute  of  the  Court  of  the  Deputy  Commissioner,  dated 
the  10th  of  December,  1876,  is  in  these  terms : — 

M  Parties  are  present,  i.e.,  the  Defendants,  who  were  sent  for, 
have  appeared  in  person,  while  the  Plaintiff's  pleader  is  present 
for  him ;  notice  has  been  delivered. 
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J:  0.  It  has  been  contended  that  on  that  day  at  least  the  notices 

1884        were  delivered  to  the  Defendants,  and  that  on  that  occasion  they 

M^ro      signed  their  names  as  having  received  them. 

*******        But  what  did  they  receive  ?    The  document  of  the  30th  of 

Oajadhab.    March ;  none  other  is  suggested,  unless  it  be  the  document  of 

the  26th  of  April,  which  is  less  favourable  to  the  Plaintiff. 

This  document  of  the  30th  of  March,  however,  is  not  a  com- 
pliance  with  the  Regulation.  It  is  not  a  perwannah  under  the 
seal  and  official  signature  of  the  Judge ;  it  does  not  notify  from 
what  date  the  year  during  which  redemption  shall  be  made 
begins  to  run,  and  it  neither  was  nor  purports  to  be  a  copy  of  the 
petition  for  foreclosure,  the  furnishing  which  to  the  mortgagor  is 
declared  by  this  Board  in  the  case  before  cited  to  be  essential. 
Their  Lordships  are  therefore  of  opinion  that  the  Judicial  Com- 
missioner was  right  in  holding  that  the  requirements  of  the 
Regulation  had  not  been  complied  with,  and  they  will  humbly 
advise  Her  Majesty  that  his  judgment  be  affirmed. 

Solicitor  for  the  Appellant :  T.  L.  Wilson. 
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PAETAB  NAR AIN  SINGH Defendant  ;       J.  a* 

AND  1884 

TRILOKINATH  SINGH Plaintiff. 


ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Hindu  Law — Suit  against  Hindu  Widow  as  representing  her  Husband's  Estate 
—Res  Judicata— Oudh  Talukdars*  Relief  Act,  1870,  sect.  25. 

Where  by  the  terms  of  her  husband's  will  a  Hindu  widow  is  the  full 
representative  of  his  estate ;  held,  that  a  decree  against  her  declaring  that 
the  will  was  revoked,  and  that  the  Appellant  was  entitled  to  succeed  ab 
intestato,  bound  the  Respondent  whose  claim  was  by  appointment  from  the 
widow  under  the  will,  whether  or  not  he  was  a  party  to  the  suit  in  which 
the  decree  was  made. 

Quaere,  whether  the  Respondent  who  had  been  as  a  minor  made  a  party 
and  personally  served  with  a  summons  in  the  original  suit,  and  who,  having 
attained  his  majority  and  as  transferee  of  the  estate  from  the  widow,  prose- 
cuted the  appeal  to  Her  Majesty  in  Council,  should  be  deemed  a  party 
thereto  and  bound  as  a  party  by  the  final  order  of  Her  Majesty  in  Council. 

Where  a  manager  has  been  appointed  under  the  Oudh  lalukdars*  Relief 
Act,  held,  that  sect.  25  does  not  render  a  judgment  in  a  suit  relating  to 
succession  void,  as  between  the  parties  contesting  the  right  to  succession, 
merely  because  the  manager  has  not  been  made  a  party  to  the  suit. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (July  22, 
1882)  reversing  a  decree  of  the  District  Judge  of  Fyzabad 
(August  29,  1881),  which  had  dismissed  the  Bespondent's  suit 
with  costs. 

The  object  of  the  suit  was,  in  effect,  to  have  declared  the 
Plaintiff's  title  to  succeed  to  the  estates  of  Maharajah  Man  Singh, 
deceased,  talookdar  of  Oudh,  as  appointee  under  a  power  given 
by  the  will  of  Man  Singh,  dated  the  22nd  of  April,  1864,  to  his 
Maharani  Svbhao  Kooer,  to  nominate  a  successor,  which  power 
she  exercised  in  the  Plaintiff's  favour,  on  the  16th  of  August, 
1872 :  and  the  Plaintiff  prayed  for  a  declaration  that  he  was  not 
bound  by  the  judgment  (1)  of  the  Judicial  Committee,  dated  the 

•  Present : — Lord  Watson,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Arthur  Hobhouse. 


June  28 ; 
July  1,  2,  23. 


(1)  See  Law  Rep.  4  Ind.  Ap.  228. 
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J.  C.  19th  of  July,  1877,  and  the  consequent  order  of  Her  Majesty  in 

1884  Council. 

Pabtab  The  effect  of  their  Lordships'  judgment  was  to  reverse  the 

^Sengh*  concurrent  judgments  of  the  Indian  Courts,  and  to  declare  that 

••  the  will  of  Man  Singh,  above  referred  to,  had  been  duly  revoked 

Tbilokinath  ...... 

Sihoh.  by  him  in  his  lifetime,  such  revocation  having  been  effected  by 
certain  oral  instructions  given  by  the  testator  in  January,  1870, 
to  Mr.  Carnegy,  then  the  Commissioner  of  Fyzabad,  and  that  the 
present  Appellant  was  entitled  to  succeed,  as  ah  intestate,  to  the 
talukdari  estate  of  Man  Singh,  as  his  heir. 

An  application  was  made  in  May,  1878,  by  the  Respondent, 
to  have  that  suit  reheard  as  against  him,  or  a  declaration  made 
that  he  was  not  bound  by  the  order  of  Her  Majesty  in  Council 
made  therein,  on  the  grounds  that  he  was  not  properly  made  a 
party  to  that  suit,  and  that  his  interest  in  the  estates  in  suit  was 
not  properly  represented. 

In  dismissing  the  application  (1)  their  Lordships  intimated 
that  the  allegations  made  in  this  Respondent's  petition,  viz., 
that  his  brother  Luchmi  Nath  was  not  his  guardian,  and  that  no 
guardian  ad  litem  had  been  appointed,  and  that  this  Respondent 
was  never  properly  represented  in  the  suit,  were  matters  which 
could  be  properly  decided  only  in  a  suit  instituted  in  India  and 
upon  fresh  evidence. 

This  suit  was,  consequently,  instituted  in  the  Court  of  the 
Additional  District  Judge  of  Fyzabad. 

Both  Courts  held  that  the  proceedings  in  the  former  suit  were 
in  no  way  binding  on  the  Respondent.  The  first  Court,  however, 
dismissed  it  on  the  merits;  while  the  Judicial  Commissioner 
gave  a  decree  declaring  that  the  will  of  Man  Singh  was  not  re- 
voked and  did  not  become  inoperative  in  his  lifetime,  and  that 
the  Respondent  was  by  virtue  of  the  appointment  made  there- 
under by  the  said  Maharani  the  successor  of  the  deceased 
Maharajah,  and  absolutely  entitled  to  his  estates. 

The  facts  appear  in  their  Lordships'  judgment  in  the  former 
case  and  hereinafter. 

Leith,  Q.C.,  and  Graham,  Q.C.  ( Woodroffe  with  them),  for  the 

(1)  See  Law  Rep.  5  Ind.  Ap.  171. 


VOL.  XI.]  INDIAN  APPEALS.  199 

Appellant,  referred  to  the  former  proceedings,  and  contended       J.  0. 
that  the  Respondent  was  bound  by  them.    His  name  was  on  the       1884 
record,  and  the  evidence  shewed  that  he  was  duly  served  and     pabtab 
knew  of  the  proceedings,  and  took  part  in  them  and  actively     *&^^ 
defended  his  interests.    Further  than  that  he  claimed  derivatively  m      *• 

*  Trtlokinath 

under  the  will,  and  would  have  been  bound  by  the  decree  against      Singh. 
the  widow  as  representing  her  husband's  estate,  even  if  he  had  * 

not  been  a  party.  The  widow  according  to  the  true  construc- 
tion of  the  will  represented  her  husband's  estate  until  she 
appointed  a  successor,  as  .completely  and  effectually  as  a  child- 
less widow  represents  her  deceased  intestate  husband.  Reference 
was  made  to  the  Shivagmga  Case  (1) ;  Aumirtolall  Boss  v. 
Bajoneekant  Mitter  (2) ;  NciMnchwider  Chuelcerbutty  v.  Issurchtmder 
Chuckerhutty  (3).  The  appointment  made  in  favour  of  the 
Respondent  was  revocable  and  in  the  nature  of  a  wilL  The 
Haharani  did  not  purport  to  divest  herself  of  her  estate  under 
her  husband's  will ;  and,  therefore,  even  if  that  will  had  been 
unrevoked,  the  Respondent  took  no  estate  as  transferee  from  the 
widow,  who  continued  to  represent  the  estate.  As  to  any  further 
deed,  viz.,  that  in  1875,  it  was  after  the  former  suit  had  com- 
menced, and  does  not  affect  any  question  in  this  appeal. 

The  Attorney-General  (Sir  JT.  James),  and  Cowie,  Q.C.  (Doyne 
Mayne  and  Howard  with  them),  for  the  Respondent,  contended 
that  he  was  a  necessary  party  to  the  former  proceedings  if  he 
were  to  be  bound  thereby,  that  he  was  not  in  fact  a  party,  and 
therefore  he  was  not  bound.  The  Respondent  claimed  title 
derivatively  under  the  will  of  Man  Singh,  assuming  it  to  be 
unrevoked.  Whether  he  was  bound  by  a  decree  against  the 
widow,  depended  upon  whether  all  contingent  or  collateral 
interests  were  adequately  represented  by  her.  That  of  course 
depends  upon  their  respective  interests  in  the  estate,  whether 
Trilokinath  claimed  through  her  or  adversely  to  her.  It  was 
then  contended  that  the  will  gave  an  authority  coupled  with  an 
interest,  that  the  instrument  of  1872  operated  as  a  present 

(1)  9  Moore,  Ind.  Ap.  604.  (2)  Law  Rep.  2  Ind.  Ap.  121. 

(3)  9  Suth.  W.  R.  505. 

R  2 
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J.  G.  irrevocable  appointment  in  pursuance  of  the  will,  the  deed  of 

1884  1875  being  rejected  as   inconsistent  therewith.      The  course 

Pabtab  adopted  was  a  particular  mode  of  giving  an  estate  in  remainder, 

*8ingbT  *^e  aPP°^ntee  under  the  deed  of  1872  getting  a  vested  estate  in 

„,      *•  remainder.    The  widow  had  only  a  life  interest  beneficially,  and 

TrILOKINATH  .  ill 

Singh.  a  decree  against  her  could  not  affect  those  who  have  a  right  to 
"  say  that  they  are  entitled  in  remainder  by  virtue  derivatively  of 
Man  Singh9 8  will.  The  Respondent  had  a  vested  interest  distinct 
from  hers  and  in  no  way  dependent  upon  it.  Reference  was 
made  to  Jarman  on  Wills,  p.  143 ;  Duke  of  Marlborough  v.  Lord 
Oodolphin  (1).  Again,  the  former  suit  was  not  merely  defective  by 
reason  of  Trilohinath  not  being  a  party  thereto.  The  estate  was 
under  the  operation  of  the  Oudh  Talookdars'  Belief  Act,  1870, 
and  the  manager  appointed  thereunder  was,  by  virtue  of  sect  25, 
a  necessary  party. 

Leith,  Q.C.,  replied. 

1884  The  judgment  of  their  Lordships  was  delivered  by 

Juiy23.     glR  Montague  E.  Smith :— 

This  appeal  arises  in  a  suit  brought  by  the  Respondent  in 
which  he  sought  a  declaration  that  he  was  entitled  to  succeed  to 
the  large  talook  of  Mahdona,  in  Oudh,  and  other  property  which 
belonged  to  the  late  talookdar,  Maharajah  Sir  Man  Singh.  The 
District  Judge  of  Fyzabad  dismissed  the  suit,  but  on  appeal,  the 
officiating  Judicial  Commissioner  reversed  his  decree,  sustained 
the  Respondent's  suit,  and  made  the  declaration  he  prayed.  This 
declaration  is  directly  opposed  to  the  declaration  made  by  the 
Queen  in  Council  on  the  report  of  this  Board  in  a  former  suit 
brought  by  the  present  Appellant,  in  which  substantially  the 
same  issues  relating  to  the  succession  to  the  talook  as  those  arising 
in  the  present  suit  were  raised  and  decided. 

The  first  question  to  be  considered,  therefore,  in  the  present 
appeal  is,  whether  the  Respondent  is  bound  by  the  judgment  in 
the  former  suit,  for,  if  so  bound,  the  question  on  the  merits  need 
not  be  discussed. 

(1)  2  Vcs.  Sen.  61. 


VOL.  XL]  INDIAN  APPEALS.  201 

It  has  scarcely  been  denied  that  the  cardinal  issues  which  were       J.  a 
decided  in  the  former  suit  are  identical  with  those  raised  in  the       1884 

present ;  and  the  principal  dispute  arising  on  the  defence  of  res  p^^B 

judicata  has  been,  whether  the  Bespondent  is  bound  either  as  Narain 
party  or  privy  to  that  former  suit.  v. 

Trilokxkath 

The  facts  relating  to  the  succession  are  fully  stated  in  the      Singh. 
judgment  of  this  Board  in  the  former  appeal  (1).     But  it  will  be 
convenient  for  the  elucidation  of  the  question  of  res  judicata,  to 
which  their  lordships'  observations  will  be  confined,  to  re-state 
some  of  these  facts. 

The  late  Maharajah  was  one  of  the  great  landholders  of  Ovdh, 
whose  status  and  rights  are  the  subject  of  Act  I.  of  1869.  He  died 
on  the  11th  of  October,  1870,  leaving  a  widow,  the  Maharanee Subhao 
Kooer,  a  daughter  by  a  deceased  wife,  and  a  grandson  (the  Ap- 
pellant), son  of  that  daughter.  He  also  left  two  brothers  surviving 
him,  both  having  sons ;  one  of  these  brothers,  Raghvbar  Singh, 
being  the  father  of  Lachtni  Nath,  and  of  Triloki  Nath  (the  Be- 
spondent), the  latter  being  the  younger. 

Some  years  before  the  passing  of  Act  I.  of  1869,  viz.,  on  the 
22nd  of  April,  1864,  the  Maharajah  executed  a  will,  and  deposited 
it  with  the  Commissioner  of  the  district.  This  will  (using  the 
translation  given  in  the  judgment  of  the  officiating  Judicial 
Commissioner,  which  was  adopted  at  the  Bar),  is  in  these  terms : — 

"  In  the  name  of  the  mighty  Lord  Oanesh. 

"  I  am  Maharajah  Man  Singh  Bahadur,  Eaim  Jang,  talukdar  of 
raj  Shahganj,  raj  Oonda,  and  other  places. 

"  Whereas  my  intention  as  regards  making  any  boy  representa- 
tive has  not  yet  become  fixed,  I  therefore,  for  the  present,  declare 
my  aforesaid  Maharani  representative,  and  proprietor,  of  my 
estate,  and  property,  moveable  and  immoveable ;  until  she  make 
some  one  representative,  let  her  remain  representative,  like 
myself,  without  power  to  aliene ;  and  as  regards  my  property, 
moveable  and  immoveable,  no  sharer  or  partner,  has  any  claim. 
Therefore,  having  written  these  few  words  of  the  nature  of  a  will, 
I  have  deposited  with  the  Government,  that  it  may  remain  a 
record,  and  be  of  use  in  time  of  need." 

(1)  Law  Rep.  4  Ind.  Ap.  228. 
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J.  a  About  two  years  after  the  Maharajah's  death,  and  on  the  16th 

1884  of  August,  1872,  the  Maharanee  executed  a  document,  of  which  the 

PabtIb  following  (also  taken  from  the  above-mentioned  judgment)  is  a 

^Snrai?  translation : — 

Tbtlokinath       "  I  am  Maharani  Subhao  Ktmwar,  widow  of  Sir  Maharajah  Man 
Singh.      Qing^  gahib  Bahadur,  Kaim  Jang,  K.C.S.I.,  Talukdar  of  the  raj 
of  Mahdona,  Oonda,  &c. 

"Whereas  the  late  Maharajah  Sahib  Bahadur,  my  husband, 
departed  this  life  on  the  11th  of  October,  1870,  corresponding 
with  Katik  Badi,  2nd,  Sambat,  1927 ;  and  from  that  time  up  to 
date  I  am,  under  the  will  executed  by  my  husband  on  the  22nd 
of  April,  1864,  in  proprietary  possession  of  the  entire  raj  and 
estates,  and  of  the  property,  moveable  and  immoveable,  of  the 
Maharajah,  my  husband ;  and  whereas  life  is  uncertain,  and  after 
my  death  disputes  may  arise  with  regard  to  the  succession  to  the 
raj  and  dignity  of  the  late  Maharajah  my  husband,  it  is  therefore 
right  that  I  should  make  a  will  regarding  the  appointment  of  an 
heir  and  representative,  after  myself,  in  place  of  the  Maharajah, 
now  in  heaven,  my  husband. 

"  I,  therefore,  being  in  good  health,  and  of  sound  mind,  hare, 
of  my  own  entire  free  will,  and  under  no  pressure  or  compulsion, 
appointed  the  youth  Triloki  Nath,  son  of  Rajah  Raghubar  Sing, 
Sahib,  deceased,  nephew  of  my  husband,  heir  and  representative 
in  place  of  my  husband,  of  all  the  rights  and  dignities  conferred 
on  the  Maharajah  Sahib  Bahadur,  now  in  heaven,  by  the  British 
Government,  and  of  the  entire  estate,  and  all  property,  moveable 
and  immoveable.  The  said  youth  shall,  after  my  death,  remain, 
from  generation  to  generation,  in  the  enjoyment  of  all  the  rights 
and  dignities,  in  place  of  the  Maharajah  Sahib  Bahadur,  now  in 
heaven ;  and  the  said  youth  will  also  own,  and  enjoy,  the  pro- 
perty belonging  to  me,  moveable  and  immoveable.  I  will  fix 
such  maintenance  as  I  may  think  fit  for  the  youth  Partab  Narain 
Singh,  and  for  Darogah  Sham  Dhar.  These  allowances  shall 
continue  to  be  paid  by  the  said  youth,  and  by  his  successors,  for 
ever,  after  my  death;  and  the  said  youth,  and  his  successors, 
shall  also  discharge  any  money  debts,  or  verbal  contracts,  binding 
on  me,  or  on  the  estate.    I  have,  therefore,  written  these  few 
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words  of  the  nature  of  a  will,  that  after  my  death  they  may  be  of       j.  c. 
use  when  required."  1884 


At  the  time  the  former  suit  was  commenced,  viz.,  on  the  7th     S^1*3 
of  November,  1872,  the  Bespondent's  title,  if  any,  rested  entirely      Singh 
on  these  documents,  for  as  the  younger  son  of  a  living  brother  of  Tmlokikath 
the  late  Maharajah  he  was  not  entitled  to  succeed  to  the  talook  GH' 

as  heir. 

The  claim  of  the  Appellant,  the  son  of  a  daughter  of  the  Maha- 
rajah, rested  on  a  clause  inserted,  at  the  instance  of  the  Maharajah 
himself,  in  Act  I.  of  1869,  providing  that,  in  default  of  a  son  or 
son's  descendants  talooks  should  descend  to  such  son,  if  any,  of  a 
daughter  of  the  talookdar,  "  as  has  been  treated  by  him  in  all 
respects  as  his  own  son."     (Sect.  22,  clause  4.)  * 

The  former  suit  was  brought  by  the  Appellant,  against  (1)  the 
Maharanee  (2)  the  Respondent,  alleged  to  be  represented  by 
Laohmi  Nath,  his  brother  and  guardian,  (3)  Darogha  Sham  Dhar, 
brother  of  the  Maharanee,  (4)  Lachmi  Nath.  The  Appellant,  in 
his  plaint,  asserted  his  title  to  succeed  to  the  talook  as  heir,  by 
virtue  of  Act  I.  of  1869,  being,  as  he  alleged,  a  daughter's  son, 
who  had  been  treated  by  the  Maharajah  as  a  son,  and  prayed  that 
the  above-mentioned  documents  of  the  22nd  of  April,  1864,  and 
the  1 6th  of  August,  1872,  be  cancelled. 

This  plaint  is  very  general  and  informal,  but  it  appears  from 
the  judgment  of  the  Deputy  Commissioner  of  Fyzabad  that  (in 
his  own  words)  "  the  pleadings  gave  rise  to  the  following  issues, 
which,  as  amended  at  the  suit  of  the  parties,  ultimately  stood 
thus."    The  1st,  2nd,  and  4th  are  as  follows : — 

(1.)  Did  the  Maharajah  leave  a  will,  and  if  so  what  was  the 
effect  of  it  ? 

(2.)  Did  he  ever  direct  the  destruction  of  the  will  ? 

(4.)  Was  Plaintiff  ever  adopted  as  a  son  by  the  Maharajah,  or 
treated  by  him  as  his  own  son  ? 

Evidence  having  been  given  on  these  issues  both  the  Courts  in 
Oudh  decided  that  the  Maharajah  had  left  a  will,  and  had  not 
revoked  it,  and  thereupon  dismissed  the  suit  of  the  Appellant. 

The  Appellant  appealed  from  these  decisions  to  Her  Majesty  in 
Council,  and  obtained  their  reversal. 
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J.  0.  In  the  judgment  of  their  Lordships  the  questions  for  decision 

1884        are  thus  stated : — 


Partab         "  It  is  now  admitted,  if  it  were  ever  seriously  doubted,  that  the 

Nahain 

Singh       Appellant  can  only  succeed  in  his  suit  by  establishing  both  the 
Tbilo^inath  following  propositions  :— 

SafQH.  «  i#  That  the  testamentary  disposition  which  the  Maharajah 

had  undoubtedly  power  to  make,  and  did  make  in  1864,  was  re- 
voked or  became  inoperative  in  his  lifetime. 

"  2.  That  the  Appellant  is  entitled  to  succeed  to  the  talook  as 
the  son  of  a  daughter  of  the  Maharajah,  who  had  been  treated  by 
him  in  all  respects  as  his  own  son,  within  the  meaning  of  the 
4th  clause  of  sect  22  of  Act  I.  of  1869." 

'  After  careful  consideration  of  the  evidence  bearing  on  these 
propositions,  this  Board  came  to  the  conclusion  that  the  Appel- 
lant had  established  both ;  the  result  being,  that  the  affirmance 
of  the  first  destroyed  the  foundation  of  the  Respondent's  title, 
which  rested  on  the  Maharajah's  will,  whilst  thfe  affirmance  of  the 
second  established  the  right  of  the  Appellant  to  succeed  to  the 
talook  as  heir.  This  Board  therefore  advised  Her  Majesty  to 
reverse  the  decree  appealed  from,  and  to  declare  that  the  will  of 
the  Maharajah  was  duly  revoked  by  him  in  his  lifetime,  and  that 
the  Appellant  was  entitled,  under  Act  I.  of  1869,  to  succeed,  as 
ab  intestate,  to  the  talookdaree  estate  of  the  late  Maharajah.  A 
declaration  to  this  effect  was  accordingly  made  by  Her  Majesty 
in  Council. 

On  the  3rd  of  January,  1879,  the  present  suit  was  brought  by 
the  Respondent,  raising  the  same  issue  upon  the  revocation  of 
the  will  as  that  stated  in  the  judgment  of  this  Board  and  decided 
against  him,  the  fourth  prayer  in  the  present  plaint  being  that  it 
may  be  declared  that  the  will  of  the  Maharajah  was  not  revoked, 
but  was  a  good  and  valid  will  at  his  death. 

The  Respondent  contends  that  he  is  not  bound  by  this  judg- 
ment, because  he  was  a  minor  when  the  former  suit  was  com- 
menced, and  Lachmi  Nath,  who  is  represented  on  the  record  to 
be  his  guardian,  was  not  duly  appointed. 

It  appears  that  the  Respondent  was  of  the  age  of  sixteen 
years  and  ten  months  when  the  former  suit  was  commenced,  and 
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did  not  attain  his  legal  majority,  which  in  Oudh  is  the  age  of  J.  c. 

eighteen,  until  the  7th  of  February,  1874,  after  both  the  judg-  1884 

ments  in  Oudh  had  been  given*     This  is  not  disputed  by  the  Partab 

Appellant,  nor  is  it  contended  that  Lachmi  Nath  was  properly  1gJJ|£Jf 
appointed  as  guardian  ad  litem.    But  it  is  insisted  that  the         *• 

■n  .  .  TbjLOKINATH 

.Respondent  is  bound  by  the  judgment  in  the  former  suit  in  two      Singh. 
ways . — 

1st  By  haying,  with  knowledge  that  he  was  nominally  a  party 
to  the  suit,  taken  upon  himself  the  prosecution  of  the  appeal  to 
the  Queen  in  Council,  not  only  after  he  had  become  of  full  age, 
but  after  the  talook  had  been  actually  transferred  to  him  by  the 
Maharanee,  by  an  instrument  to  be  presently  adverted  to,  and  so 
had  waived  the  defect  of  a  due  appointment  of  guardian,  or  was 
estopped  from  setting  it  up. 

2nd.  That,  if  he  be  not  bound  as  a  party  to  the  suit,  the  Maha- 
ranee fully  represented  the  estate  in  the  previous  litigation,  and 
consequently  that  the  judgment  in  the  former  suit  against  her 
binds  the  Bespondent. 

With  reference  to  the  first  of  these  points,  which  was  that  first 
argued  at  the  Bar,  their  Lordships  at  once  intimate  that  they  do 
not  propose  to  discuss  it  at  length,  as  their  decision  will  not  turn 
upon  it  But  to  complete  the  history  of  the  former  suit,  and  to 
shew  the  position  of  the  parties  when  the  present  was  commenced, 
it  will  be  necessary  to  refer  shortly  to  some  further  acts  and 
proceedings.  Evidence  was  given  in  the  present  suit  that  the 
Bespondent  was  personally  served  with  the  original  summons  in 
the  former  one,  and  that  from  time  to  time  he  was  present  with 
the  legal  advisers  for  the  defence  when  the  case  was  discussed ; 
but  as  all  these  things  took  place  whilst  he  was  still  a  minor,  they 
are  only  material  to  shew  his  knowledge  of  the  earlier  proceed- 
ings when  he  prosecuted  the  appeal  to  Her  Majesty  in  Council. 

After  the  Appellant  had  obtained  leave  in  the  former  suit 
to  appeal  here  in  that  suit,  and  during  the  pendency  of  that 
appeal,  the  Maharanee,  on  the  20th  of  May,  1875,  transferred  by 
deed  the  full  ownership  and  immediate  possession  of  the  talook  to 
the  Bespondent,  who,  at  the  same  time,  executed  a  counter  deed 
pledging  himself  to  obey  her  as  a  son,  and  to  carry  on  the  busi- 
ness of  the  estate  according  to  her  advice.     The  Bespondent 
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« 

J,  C.        having  thus  become  the  owner   of  the  talook,  as  far  as  the 
1884        Maharanee  could  make  him  so,  appears  upon  the  evidence  to 
Pabtab      have  corresponded  with  Mr.  Wilson,  the  solicitor  engaged  in  the 
*SnfQif     appeal,  upon  the  conduct  of  it,  and  to  have  supplied  funds  for  its 
v-         prosecution.    Although  it  seems  that  no  formal  appearance  was 
Singh.      entered  for  him,  his  name  appears  in  some  of  the  proceedings  as 
a  party  to  the  suit.     Whether  in  thus  carrying  on  the  appeal  he 
should  be  deemed  a  party  to  it,  and  bound  as  a  party  by  the 
final  order  of  the  Queen  in  Council,  their  Lordships,  as  already 
intimated;  do  not  think  it  necessary  to  decide.     It  may  here, 
however,  be  observed,  that  although  after  the  transfer  of  owner- 
ship of  the  talook  had  been  made  to  him,  pendente  lite,  by  the 
Maharanee,  he  carried  on  the  appeal  in  the  manner  just  men- 
tioned, he  did  not  think  fit  to  bring  that  transfer  to  the  notice  of 
this  Board  until  the  Order  in  Council  had  been  issued,  and  upon 
his  application  for  a  rehearing. 

Their  Lordships  now  proceed  to  consider  the  second  question, 
viz.,  whether  the  Maharanee  fully  represented  the  estate  in  the 
former  suit,  which  mainly  depends  on  the  construction  and  effect 
to  be  given  to  the  will  of  the  Maharajah,  and  to  the  first  instru- 
ment executed  by  the  Maharanee. 

There  can  be  no  doubt  that  the  will  of  the  Maharajah  is  a  testa- 
mentary instrument.  According  to  the  translation  of  it  before 
set  out,  he  states,  as  a  reason  for  making  it,  that  his  intention  as 
regards  making  any  boy  representative  had  not  become  fixed. 
"  Therefore,  for  the  present,"  obviously  pointing  by  this  expres- 
sion to  the  possibility  of  his  making  another  disposition  before 
his  death,  he  declared  the  Maharanee  "  representative  and  pro- 
prietor of  my  estate ;  until  she  make  some  one  representative,  let 
her  remain  representative,  like  myself,  without  power  to  aliene." 
This  language  in  its  natural  meaning  plainly  discloses  an  inten- 
tion to  vest  the  whole  estate  in  the  Maharanee,  until  she  should 
divest  herself  of  it  "  by  making  some  one  else  representative," 
and  the  words  are  sufficient  and  apt  words  to  accomplish  this 
intention. 

As  if  to  leave  no  doubt  of  his  wish  to  make  his  widow  pro- 
prietor of  the  talook,  until  by  her  own  act  she  appointed  another, 
the  Maharajah  adds  that  until  she  does  so  she  is  to  remain 
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representative  "  like  myself ; "  the  plain  meaning  of  these  words  J.  O. 
being  that  until  such  appointment  she  was  to  own  and  represent  1884 
the  estate  as  folly  as  he  himself  owned  and  represented  it.  Partab 

It  is  not  necessary  to  consider  whether  the  prohibition  against      ^^geT 
alienation  was  or  was  not  an  effectual  restraint ;  for.  however  that  m      * 
may  be,  it  is  clear  that  this  provision  would  not  prevent  the      Singh. 
vesting  of  the  whole  estate  in  the  Maharanee. 

In  what  manner  the  succession  would  have  gone,  under  this 
peculiar  will,  if  the  Maharanee  had  died  without  appointing 
a  representative  to  the  estate  is  a  question  which  does  not  now 
arise.  It  is  sufficient  for  the  present  purpose  to  hold  that,  until 
she  had  appointed  another  to  be  owner  and  representative,  the 
Maharanee's  estate  in  the  talook  was  sufficient  to  constitute  her 
the  full  representative  of  it  in  the  former  suit.  Her  estate  was  at 
least  as  large  as  that  of  a  Hindu  widow  in  her  husband's  pro- 
perty. What  was  said  by  this  Board  of  the  widow's  estate  in 
the  Bhivagunga  Case  is  applicable  to  hers :  "  The  whole  estate 
would,  for  the  time,  be  vested  in  her  absolutely  for  some  purposes, 
though  in  some  respects,  for  a  qualified  interest,  and  until  her 
death  it  could  not  be  ascertained  who  would  be  entitled  to 
succeed ;  ....  it  is  obvious  there  would  be  the  greatest  possible 
inconvenience  in  holding  that  the  succeeding  heirs  were  not 
bound  by  a  decree  fairly  and  properly  obtained  against  the 
widow."  (1) 

The  Officiating  Judicial  Commissioner  did  not  disaffirm  the 
proposition  that,  assuming  no  appointment  had  been  made  by  the 
Maharanee,  she  would  have  fully  represented  the  estate.  He 
rests  his  judgment  on  the  ground, "  that  with  reference  to  the 
conditions,  of  the  Maharajah's  will,  the  Maharanee  divested  her 
estate  by  the  execution  of  the  document  of  1872,  and  the 
Maharajah's  estate  became,  so  far  as  it  could  then  become,  in 
lonis  of  the  nominated  successor."  This  is  the  principal  ground 
on  which  his  decree  was  sought  to  be  supported  in  the  arguments 
at  the  Bar.  It  was  contended  for  the  Respondent  that  the  docu- 
ment of  1872  was  a  present  irrevocable  appointment ;  whilst  the 
contention  for  the  Appellant  was  that  it  was  a  will  taking  effect 

(1)  See  9  Moore,  Ind.  Ap.  604. 
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J.  0.        only  on  the  death  of  the  Maharanee,  and  ambulatory  and  revocable 
1884        in  her  lifetime. 
Partab  Their  Lordships  are  of  opinion  that  the  latter  is  the  true  nature 

NsSgh  °^  *^e  document.  I*  commences  with  a  recital  of  the  will  of  the 
«•  Maharajah  styling  it  "  a  will."  The  Maharanee  then  says  that 
Singh.  life  is  uncertain,  and  that  after  her  death*  disputes  might  arise  as 
to  the  succession  to  the  raj,  and  proceeds,  "  It  is  therefore  right 
that  I  should  make  a  will  regarding  the  appointment  of  an  heir 
and  representative,  after  myself,  in  the  place  of  the  Maharajah; 
I,  therefore,  being  of  good  health  and  sound  mind,  have  appointed 
the  youth,  TrUohi  Nath,  nephew  of  my  husband,  hefr  and  repre- 
sentative." She  proceeds  to  say  that  the  youth  will  enjoy  the 
property  after  her  death.  She  also  bequeaths  to  him  her  own 
property.  She  says  she  will  fix  allowances  for  maintenance  to 
relatives,  which  are  to  be  paid  after  her  death  by  TrUohi  Nath,  who 
is  also  to  pay  her  debts.  She  concludes  by  saying  she  has  written 
these  few  words  "  in  the  nature  of  a  will,"  that  after  her  death 
they  may  be  of  use. 

The  document,  both  in  its  beginning  and  its  end,  is  expressly 
styled  a  will.  In  the  beginning,  it  is  so  styled  after  reference  to 
the  Maharajah's  "  will,"  and  an  instrument  of  the  same  nature  as 
his  was  evidently  contemplated.  It  is  also  plainly  declared  by 
the  Maharanee  that  TrUohi  Nath  was  to  become  representative 
only  after  her  death,  and  there  is  no  indication  whatever  that  she 
intended  to  divest  herself  of  her  husband's  property  during  her 
lifetime,  any  more  than  of  her  own,  which  she  also  bequeaths. 

It  is  to  be  observed  that,  when  the  Maharanee  sent  a  copy  of 
the  document  to  the  Superintendent  of  the  Court  of  Wards  to 
inform  him  that  she  proposed  the  Respondent  to  be  successor  of 
the  Maharajah  after  her  death,  she  calls  it  "  a  will." 

It  was  argued  that  the  document  was  evidence  that  she  had 
made  an  immediate  appointment,  because  the  words  "  I  have  ap- 
pointed "  are  used.  There  is  no  pretence  for  saying  that  she  had 
appointed  the  Respondent  otherwise  than  by  the  instrument 
itself.  These  words  therefore  can  only  have  operation  according 
to  the  nature  of  the  instrument.  They  are  not  in  themselves 
inconsistent   with   a  disposition   by  will,  and   are   altogether 
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insufficient  to  countervail  the  express  description  of  the  document       J.  C. 
as  a  will,  and  its  general  tenor.  1884 

It  was  but  faintly  contended  that  the  Maharanee  had  no  power  pABTAB 

to  make  the  appointment  of  a  successor  to  the  talook  by  will,  and  Narain 
therefore,  to  give  effect  to  the  instrument  of  1872,  it  must  be         *• 

TPrtLOKINATH 

construed  as  a  present  appointment.  But  it  would  be  impossible  Singh 
to  give  effect  to  the  instrument  contrary  to  the  intention  of  its 
author.  Treating  it  then  as  a  will,  which  their  Lordships  hold 
it  to  be,  the  Bespondent  took  no  estate  by  virtue  of  it ;  and,  of 
course,  if  the  Maharanee  had  no  power  to  appoint  by  will,  he 
never  could  have  taken  any.  The  estate  therefore,  assuming  the 
Maharajah's  will  had  been  unrevoked,  would  have  remained  in 
the  Maharanee  until  the  execution  of  the  deed  of  the  22nd  of 
May,  1875,  which,  being  made  pendente  lite9  cannot  affect  the 
present  question* 

An  objection  to  the  efficacy  of  the  judgment  in  the  former  suit 
was  made  during  the  argument,  on  the  ground  that  the  manager 
of  the  estate,  appointed  under  The  Oudh  Tatookdars'  Belief  Act 
(XXIV.  of  1870),  had  not  been  made  a  party  to  it. 

On  the  4th  of  December,  1870,  the  Maharanee  presented  a 
petition  under  the  above-mentioned  Act,  which,  after  stating  that 
she  had  succeeded  to  the  estate  of  her  husband,  prayed  that  the 
estate  might  be  placed  under  the  management  of  the  Govern- 
ment ;  and,  on  the  3rd  of  June,  1871,  an  order  was  made  by  the 
Officiating  Chief  Commissioner  appointing  the  Deputy  Commis- 
sioner of  Fyzabad  to  be  manager. 

The  objection  was  rested  on  the  25th  section  of  the  above- 
mentioned  Act,  which  is  as  follows : — "  Nothing  in  this  Act  pre- 
cludes the  Courts  of  the  province  of  Oudh  having  jurisdiction  in 
suits  relating  to  the  succession  to,  or  the  rights  of  persons  claim- 
ing maintenance  from,  any  immoveable  property  brought  under 
the  operation  of  this  Act,  from  entertaining  and  disposing  of  such 
suits ;  but  to  all  such  suits  the  manager  of  such  property  shall  be 
made  a  party." 

It  appears  that  in  settling  the  issues  in  the  present  suit,  the 
District  Judge  was  asked  to  frame  an  issue  raising  this  point. 
The  Judge  declined  to  do  so,  and  the  point  apparently  dropped 
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J.  0.  out  of  the  suit.    However  that  may  be,  their  Lordships  think  the 

1884  omission  to  join  the  manager  as  a  party  does  not  affect  the  validity 

Pabtab  of  the  decree  as  between  the  Appellant  and  the  Respondent  The 

*8inqhN  appointment  of  the  manager  did  not  vest  the  estate  in  him.    It 

m      *  remained  in  the  Maharanee  as  before.    Nothing  in  the  previous 

XKILOKINATH 

Singh.  part  of  the  Act  takes  away  the  jurisdiction  of  the  Courts  in  suits 
relating  to  succession,  and  the  25th  section  expressly  declares 
that  it  is  not  taken  away.  The  Defendants  to  the  suit  might 
have  objected  to  the  non-joinder  of  the  manager,  or  the  manager 
might  have  intervened  under  the  provision  at  the  end  of  the 
section,  but  the  section  does  not  enact  or  purport  to  enact  that 
judgments  given  in  such  suits  shall  be  void  as  between  the 
parties  contesting  the  right  to  succession. 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  judgment  appealed  from,  and  to  order  that  the 
suit  of  the  Respondent  be  dismissed,  and  that  he  do  pay  the  costs 
in  the  Courts  below.  The  Respondent  must  also  pay  the  costs  of 
this  appeal. 

Solicitors  for  Appellant :  Watkins  &  Lattey. 
Solicitors  for  Respondent :  Barrow  &  Rogers. 
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BA JA  A  JIT  SINGH Plaintiff  ;         J-  &• 

1884 


AND 


RAJA  BIJAI  BAHADUR  SINGH  and  RANI)  _  J%?*3 

JANKIKUNWAR }  Dependants.      *» 

(consolidated  appeals  and  cross  appeals.) 

on  appeal  from  the  judicial  commissioner  of  oudh. 

Fraud — Deeds  of  Sale  and  Hypothecation — Collusion  between  Grantor's  Manager 

and  the  Lender—  Conditions  of  Cancdment. 

Where  deeds  of  hypothecation  and  sale  are  ordered  to  be  set  aside  on  the 
ground  of  collusion  between  the  grantor's  manager  and  the  lender,  held, 
that  the  condition  of  cancelling  the  deeds  should  be,  not  the  repayment  of 
moneys  proved  to  have  been  received  by  the  manager,  but  of  sums  shewn 
to  have  been  actually  paid  to  the  grantor  personally,  or  borrowed  by  the 
manager  in  the  course  of  a  prudent  management  of  the  estate. 

i:  OUR  consolidated  appeals  and  cross-appeals  preferred  in  two 
suits  instituted  in  the  Court  of  the  District  Judge  of  Bae  Bareli, 
in  the  province  of  Oudh,  and  tried  together,  of  which  the  first  was 
instituted  by  Baja  Ajit  Singh  on  the  23rd  of  January,  1880,  and 
the  second,  in  the  nature  of  a  cross-suit,  was  instituted  by  Raja 
Bijai  Bahadur  Singh  and  his  wife,  Bani  Janki  Kunwar,  on  the 
9th  of  April,  1880. 

The  judgments  of  the  First  Court,  which  were  in  both  suits  in 
modification  of  the  relief  prayed,  were  dated  respectively  the 
31st  of  May,  1881,  and  were,  with  the  exception  of  a  slight 
variation  in  the  decree  made  in  the  second  suit,  confirmed  on 
appeal  and  cross-appeal  by  the  Judicial  Commissioner  of  Oudh  on 
the  17th  of  January,  1882. 

The  facts  and  proceedings  are  stated  in  the  judgment  of  their 
Lordships. 

Macnaghten,  Q.C.,  and  Doyne,  for  the  Appellant. 

*  Present :— Lobd  Watson,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier, 
Sir  Richard  Couch,  and  Sir  Arthur  Uobhouse. 
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j.  o.  Leiihy  Q.C.,  and  C.  W.  Arathoon,  for  the  Respondent 

[Smith  v.  Kay  (1)  and  Nevill  v.  Sndling  (2)  were  referred  to.] 


1884 


Raja  Ajit 
Singh 

••  The  judgment  of  their  Lordships  was  delivered  by 

Raja  Bijai 

BSi^B    Sib  Robert  P.  Collier  :— 


These  appeals  are  in  two  suits.  The  first  was  instituted  by 
Raja  Agit  Singh  against  Raja  Bijai  Bahadoor  and  Rani  Janki 
Koer,  his  wife,  who  is  an  independent  talookdar,  to  recover  a 
sum  of  Rs.1,37,000,  principal  and  interest,  upon  a  hypothecation 
bond  of  the  19th  of  June,  1878,  from  Bijai,  against  him  person- 
ally, and  for  enforcement  of  a  lien  against  the  hypothecated 
property.  The  second  suit  was  instituted  by  Bijai  and  his  wife 
against  Raja  Ajit  Singh;  and  it  prayed  for  the  recovery  of 
possession,  together  with  mesne  profits,  of  certain  property  com- 
prised in  a  sale  deed  of  the  26th  of  May,  1879,  and  for  cancellation 
of  the  deed  on  the  ground  of  fraud,  undue  influence,  and  want  of 
consideration. 

The  issues  framed  in  the  two  suits  were  these:  In  the  first 
suit,  (1)  "  Was  the  Defendant  No.  1  (Bijai  Bahadur)  in  an 
unsound  state  of  mind  when  he  executed  the  deed  of  the  19th  of 
June,  1878?  (2)  Was  it  executed  under  fraud  and  undue 
influence  ?  (3)  Did  the  Plaintiff  (Ajit  Singh)  occupy  a  fiduciary 
position  with  reference  to  Defendant  No.  1  (Bijai  Bahadur)? 
(4)  Was  the  deed  executed  without  consideration  having  been 
received  by  Defendant  No.  1  ?"  In  the  next  suit  the  issues  were 
these :  (1)  "  Was  the  sale  deed  executed  while  Bijai  was  in  a 
sound  state  of  mind  ?  (2)  Was  the  deed  executed  under  fraud 
or  undue  influence  ?    (3)  The  question  of  consideration." 

The  findings  of  the  Judge  of  the  Court  of  first  instance  on 
those  questions  are  as  follows,  On  the  question  of  the  incapacity 
of  Bijai : — "  I  am  of  opinion  that  Bijafs  mental  capacity  is  of 
the  lowest  order  short  of  idiotcy  or  insanity ;  that  he  has  always 
been  incapable  of  understanding  complicated  matters  of  business 
or  exercising  an  independent  judgment."  As  to  fraud  and  undue 
influence : — "  Bearing  in  mind  the  weakness  of  Bajai  Bahadur* 

(1)  7  H.  L.  750.  (2)  15  Ch.  D.  679. 
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mental  faculties,  the  fact  that  Wahaj-ud-din  and  his  adherents,  in       J.  0. 
collusion  with  Ajit  Singh,  were  ehcumbering  his  estate ;   the       1884 
peculiar  circumstances  which  have  already  been  mentioned  in    BajaAjit 
this  judgment ;  the  unconscionable  and  exorbitant  nature  of  the       SiyQH 
transactions  themselves,  I  am  of  opinion  that  the  hypothecation  Raja  Buai 
deed  of  the  19th  of  June,  1878  (on  which  this  suit  is  based)  and     ;sinoh. 
the  sale  deed  of  the  26th  of  May,  1879,  were  executed  under 
fraud  and  undue  influence."    With  respect  to  the  question  of 
fiduciary  position,  he  finds  that  Ajit  was  not  technically  speaking 
in  a  fiduciary  position  quoad  Bijai.    With  respect  to  the  con- 
sideration, he  finds  that  some  consideration  was  advanced ;  and 
the  effect  of  his  judgment  is  to  order  the  deeds  to  be  cancelled, 
but  to  remain  as  security  for  the  payment  by  Bijai  of  such 
consideration  as  he  received.    This  portion  of  the  judgment  will 
be  more  particularly  referred  to  by-and-by.    This  judgment  of 
the  Subordinate  Judge  was  affirmed  by  the  Judicial  Commis- 
sioner of  Oudh.    Against  these  judgments  there  are  cross  appeals. 

The  findings  on  the  subject  of  fraud  and  undue  influence  are 
findings  of  fact,  and  their  Lordships  adhere  to  the  rule,  which 
they  have  more  than  once  laid  down,  that  they  will  not,  except 
under  peculiar  circumstances,  interfere  with  findings  of  fact  by 
two  Courts.  But  it  has  been  contended  on  behalf  of  the  Appel- 
lant in  the  first  suit  that  there  was  no  evidence  to  support  the 
findings  of  the  Judge. 

This  makes  it  necessary,  not  indeed  to  review  the  evidence  at 

length,  but  to  state  shortly  some  of  the  main  outlines  of  it    It 

appears  that  Ajit  and  Bijai  were  two  neighbouring  talookdars, 

distantly  related,    Ajit  was  the  elder.    He  was  a  man  of  acute 

intelligence,  and  carried  on  the  business  of  a  money  lender. 

Bijai  was  of  weak  intellect,  had  been  paralysed  soon  after  his 

birth,  and  was  afflicted  with  epileptic  fits,  the  tendency  of  which 

would  be  to  deteriorate  what  understanding  he  had.    Bijai,  on 

his  father's  death,  appears  to  have  taken  possession  of   the 

ancestral  estate,  and  to  have  so  mismanaged  it  that  the  Court  of 

Wards  thought  it  necessary  to  take  the  management  of  it  upon 

itself.    In  1870  Bijai  applied  to  be  restored  as  manager;  and 

having  been  examined  by  the  Court  of  Wards,  the  estate  was 

released  to  him.    The  view  taken  of  his  capacity  by  the  Court  at 
Vol.  XL  S 
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J.  G.  that  time  appears  from  a  judgment  to  be  found  in  the  record  :— 
1884        "  The  Court  concurs  with  the  assessors  that  the  Defendant  Baja 

Raja  Ajit  Bijai  Bahadur  Singh  is  not  of  unsound  mind  and  incapable  of 
S™0H       managing  his  affairs.  He  is  feeble,  and  doubtless  easily  influenced 

Raja  Buai  by  artful  persons,  and  incapable  of  any  great  effort  of  body  or 

BAHADUB  ."iii.  ii.  ii*i 

Singh.  mind,  but  he  is  not  at  ail  incapable  in  the  sense  meant  by  the 
Act."  Then  they  go  on  to  say : — "  Decree  for  the  Defendant," 
on  the  ground  "that  he  is  not  a  lunatic";  whereupon  the 
management  of  this  estate  was,  their  Lordships  cannot  help 
thinking  unfortunately  for  him,  reintrusted  to  him. 

With  respect  to  his  capacity  there  is  some  evidence  given  by 
himself  in  this  record,  by  which,  if  it  is  correct, — and  it  was  for 
the  Subordinate  Judge  who  heard  the  witnesses  to  determine 
whether  it  represented  or  not  the  true  state  of  his  mind,— it 
would  appear,  although  he  signed  various  deeds  that  were  put 
before  him,  he  was  not  acquainted  with  the  nature  of  their 
contents ;  and  that  evidence,  as  far  as  the  accounts  are  concerned, 
is  in  some  degree  corroborated  by  that  of  Wahaj-ud~diny  his  agent, 
who  says  the  accounts  were  written  in  Persian,  a  language  which 
he  did  not  understand.  Their  Lordships,  therefore,  think  there 
was  ample  evidence  on  which  the  Judge  was  justified  in  his 
finding  as  to  the  capacity  of  Bijai.  This  being  so,  it  is  obvious 
that  a  neighbour  and  a  relation,  of  acute  intelligence,  would  in 
all  probability  exercise  a  great  influence  over  him.  Upon  his 
being  reinstated  in  the  management  of  his  estates  it  became 
necessary  for  him  to  borrow  for  the  purpose  of  paying  arrears  of 
the  Government  revenue ;  and  in  1872  it  appears  that  he  sold 
some  fifty  villages  to  Ajit  for  the  sum  of  Rs.1,25,000,  the  greater 
portion  of  which  was  appropriated  to  the  payment  of  the  Govern- 
ment revenue.  That  transaction  has  not  been  impugned,  and  it 
will  not  be  necessary  further  to  refer  to  it.  At  that  time,  in  187% 
the  two  talookdars  seem  to  have  been  somewhat  estranged.  In 
1875  they  were  reconciled.  About  the  time  of  the  reconcilement 
Ajit  took  occasion  to  advise  Bijai  to  employ  as  his  agent  or 
karinda  a  man  of  the  name  of  Wahaj^drixn.  Wahaj^vdrdin  was 
entrusted  by  Bijai  with  extraordinary  powers.  We  have  a  docu- 
ment styled  a  safinama,  of  the  25th  of  August,  1875,  wherein 
Bijai  entrusts  to  his  manager   powers  of  appointing  general 
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agents ;  of  dismissing  and  confirming  patwaris  and  chowkidara ;       J.  p. 
of  executing  documents,  leases,  and  so  on ;  power  of  borrowing       iss4 
money ;  power  of  executing  simple  bonds  for  borrowing  money,    ba^J^^Ajit 
or  borrowing  money  by  hypothecation  or  usufructuary  mortgage      Snrcm 
of  property ;  and  a  number  of  powers  which  the  Judge  of  the  first  Raja  Buai 
instance  describes  as  making  him  in  effect  the  proprietor  of  the      Singh. 
estate.    This  document  was  little  less  than  an  abdication  on  the       ~r— 
part  of  Bijai  of  his  ownership  of  the  estate  in  favour  of  the 
manager.    It  appears  to  their  Lordships  that  a  man  in  Ml  pos- 
session  of  his  faculties  would  not  execute  a  document  of  this 
kind.    This  manager,  Wahaj-ud-din,  in  pursuance  of  the  powers 
here  given  him,  hired  a  vast  number  of  servants,  displacing  the 
old  Hindu  servants  of  Bijai  by  his  own  friends  and  proteges,  as 
they  are  somewhere  called,  so  that  Bijai  was  surrounded  by 
Wdhaj-ud-din  and   Wahaj-ud-diris  Mahomedan  adherents.     It 
seems  by  the  evidence  of  several  of  the  witnesses  that  Ajit  and 
WcJiaj-vd-din  were  in  the  habit  of  communicating  together,  and 
that  Ajit  exercised  great  influence  over  Bijai.    The  powers  of 
borrowing  given  to  Wdhaj-ud-din  were  soon  exercised.    In  Decem- 
ber of  that  year  a  bond  is  prepared  by   Wahaj-ud-din,  and  is 
executed  by  Bijai,  whereby  he  borrows  a  sum  of  Rs.6000  of  Ajit  at 
the  rate  of  24  per  cent.    The  principal  of  that  sum,  together  with 
interest,  accumulated,  and  in  February,  1876,  two  months  after, 
another  bond  of  Rs.9000  was  given ;  and  without  going  through  the 
details  of  all  these  transactions,  it  appears  that  as  many  as  twelve 
bonds  were  taken  by  Ajit  from  Bijai  in  the  course  of  about  three 
and  a  half  years,  the  interest  and  the  principal  rolling  on  until 
finally  it  reached  the  sum  of  Bs.1,37,000,  the  subject  matter  of 
this  suit.    In  these  cases  the  money  was. sometimes  paid  to  Bijai, 
and  sometimes  paid  to  his  manager.    He  goes  through  the  form 
— one  can  hardly  suppose  it  to  be  much  more — of  writing  his 
name  at  the  bottom  of  the  deeds,  which  were  witnessed  by  the 
Mahommedan  servants  in  the  employ  of  Wahaj-vdrdin. 

It  has  been  contended  that  there  was  no  foundation  for  the 
finding  in  the  following  terms  of  the  learned  Judge  that  Ajit  and 
Wahaj-ud-din  acted  in  concert.  "It  is  impossible  not  to  feel 
convinced  that  Wahaj-vdrdin  was  gravely  mismanaging  the  estate ; 

•S  a 
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J.  C.        that  by  duping  his  master  he  was  dishonestly  benefiting  himself; 

1884        that  this  state  of  things  was  fully  known  to  Ajit  Singh  (as  admitted 
Raja  Ajtt    by  ^m  *n  his  deposition)  ;  that  the  latter  was  all  along  anxious, 

Singh       fairly  or  unfairly,  to  encumber  the  estate  so  completely  as  to 
Raja  Bijai   bring  about  the  result  which  he  seems  to  have  had  in  view, 

Singh.       viz.,  the  acquisition  of  proprietorship  of  Bijai  Bahadur's  entire 
talooka." 

It  is  true  that  there  is  no  direct  evidence  in  the  record  of  a 
conspiracy  between  Ajit  and  Wahaj-ud-din ;  but  they  acted 
together  against  the  interest  of  this  unfortunate  talookdar.  His 
agent  induced  him  to  sign  a  number  of  bonds  for  sums  of  money 
which  have  been  found  not  to  be  necessary  for  the  purposes  of 
the  estate ;  and  Ajit,  whose  duty  as  a  relative,  a  friend,  and  a 
neighbour  of  Bijai,  a  man  of  weak  intellect,  was  to  have  warned 
Bijai  against  the  proceedings  which  were  going  on  to  his  own 
ruin,  so  far  from  doing  this,  acts  in  concert  with  the  unfaithful 
steward,  and  not  only  does  he  act  in  concert  with  him,  but  he 
profits  principally  by  their  joint  transactions.  Under  these  cir- 
cumstances it  appears  to  their  Lordships  that  the  learned 
Judge  was  amply  supported  by  the  evidence  in  his  finding. 

Such  being  the  finding  of  the  learned  Judge,  and  the  concurrent 
findings  of  two  Courts,  supported  by  adequate  evidence,  it  follows 
that  that  judgment  must  be  supported  so  far  as  the  cancellation 
of  the  deeds  is  concerned,  and  that  the  appeal  of  Bijai  must  be 
dismissed. 

But  another  question  is  raised  by  the  cross  appeal.  The  find- 
ing of  the  learned  Judge,  with  respect  to  the  consideration  for 
the  deeds,  is  in  these  terms  (it  seems  that  the  evidence  of 
advances  was  that  money  was  paid  from  time  to  time,  in  the 
presence  of  the  registrar  of  the  Court,  sometimes  being  handed 
to  Bijai  himself,  sometimes  to  his  manager): — "But  having 
considered  the  evidence,  I  am  satisfied  that  the  principal  sums 
in  cash  said  to  have  been  advanced  at  various  times  by  Ajit  Singh 
were  made  over  either  to  Bijai  Bahadur,  or  on  his  behalf  to  his 
karinda  Wahaj-ud-din ;"  and  in  accordance  with  that  finding,  he 
says  "I  am  of  opinion  that  substantial  justice  will  be  done 
between  the  parties  if  the  Plaintiff  is  decreed  the  principal  sums 
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advanced  by  him,  together  with  interest  at  8  per  cent,  per  annum       J.  a 
on  each  of  the  sums  calculated  from  the  date  of  the  suit,  viz.,       1884 
the  23rd  of  January,  1880,  and  no  interest  allowed  subsequent  to    iujA  ajft 
the  date  of  the  suit."    He  treats  as  sums  proved  to  have  been       8lJ0H 
advanced  all  the  principal  payments  which  were  made.    It  has  fi*JA  B"^ 
been  argued,  not  that  this  finding  is  wrong  in  point  of  fact,  but      Szxgh. 
that  the  learned  Judge  has  made  a  mistake  in  point  of  law ;  and 
their  Lordships  think  that  the  judgment  relating  to  these  pay- 
ments cannot  be  supported.     The  finding,  as  before  observed,  is 
that  the  sums  were  paid  either  to  Bijai  Bahadwr,  or  on  his  behalf 
to  the  karinda  Wahaj-vd-din.    The  learned  Judge  appears  not  to 
have  applied  his  mind  to  the  question  as  to  how  much  actually 
got  into  the  hands  of  Bijai  himself;  with  reference  to  which 
sums,  it  would  seem  difficult  to  say  that  he  could  have  a  right  to 
cancel  the  deeds  without  repaying  them.    But  considering  the 
relations  that  have  been   found  to    exist    between  Ajit  and 
Wahaj-ud-din,  their  Lordships  are  of  opinion  that  Ajit  cannot 
raise  a  claim  against  Bijai  merely  by  shewing  that  he  paid 
money  to  Wdhaj-ud-din  ;  he  must  shew  further  that  his  advances 
were  really  applied  to  the  benefit  of  Bijai9  or  were  properly 
borrowed  on  his  behalf. 

Under  these  circumstances  it  appears  to  their  Lordships  that 
the  decree  of  the  Court  below  requires  some  amendment ;  and 
they  propose  to  advise  Her  Majesty  that  that  decree  should  be 
amended  in  this  way :  they  think  it  should  be  varied  by  direct- 
ing that,  instead  of  the  account  which  the  munsarim  is  thereby 
ordered  to  take,  it  be  referred  to  the  munsarim  to  take  the 
following  accounts  :  first,  of  such  sums  advanced  by  Ajit,  as  shall 
be  proved  to  have  been  paid  to  and  received  by  Bijai  personally ; 
secondly,  an  account  of  such  sums  advanced  by  him  as  Wahaj- 
udrdin  would  have  been  justified  in  borrowing  in  the  course  of  a 
prudent  management  of  Bijai' 8  estate ;  thirdly,  an  account  of 
what  is  due  upon  such  advances  for  simple  interest  at  8  per  cent, 
from  the  date  of  the  advance  to  the  time  of  payment.  Their 
Lordships  cannot  quite  concur  with  the  learned  Judge  in  holding 
that  the  interest  should  be  confined  to  the  date  of  the  suit. 
Their  Lordships  think  that  the  decree  in  the  other  case,  which  is 
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J.  0.       in  many  respects  the  same,  but  has  peculiar  circumstances  affect- 
1884        ing  it,  (that  is,  the  first  suit  by  Bijai  and  his  wife,)  should  also 

Raja  Ajtf    he  amended  to  the  same  extent. 
Singh  Under  these  circumstances  their  Lordships  will  humbly  advise 

Baja  Bijai   Her  Majesty  that  the  decrees  be  varied  in  the  manner  stated 

Bahadub  y 

Singh.      It  appears  to  their  Lordships  that  Bijai  and  his  wife  are  entitled 
""~ '       to  the  costs  of  both  appeals. 

Solicitors  for  the  appellant :  Lawford,  Waterhouse  &  Lawford. 
Solicitor  for  the  respondent :  T.  L.  WiUon. 


J.C.*      KALI  DAS  MULLICK Plaintiff; 

Ij^  AND 

Jutjr^s.    KANHTA  LAL  PUNDTT  (and  on  his  de-  ] 

cease    BEHABI    LAL    PUNDIT)    and  J  Defendants. 
Others        ) 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 
Hindu  Law — Validity  of  Qift — Donor  out  of  Possession — Construction. 

Indefinite  words  of  gift  are  calculated  to  convey  all  the  interest  of  the 
grantor,  but  it  is  necessary  to  read  the  whole  instrument  to  gather  the 
intention. 

Where  the  words  in  a  deed  (ikrarnama),  "  I  put  a  stop  to  my  interest n 
(in  those  talooks)  "  and  withdraw  my  enjoyment  thereof,  and  I  make  them 
over  to  you,"  are  preceded  by  "  in  order  that  you  may  perform  those 
religious  ceremonies,  celebrate  the  festivals  satisfactorily,  and  may  provide 
for  your  own  support  by  having  the  property  under  your  authority  and 
control ": — 

Held,  that  the  indefinite  words  of  gift  must  be  limited  by  the  purpose  of 
the  gift,  and  that  it  was  the  donor's  intention  that  the  donee  should  take 
the  property  only  for  life. 

By  Hindu  law  a  gift  of  property,  whether  movable  or  immovable,  may 
operate  where  no  question  of  resumption  arises  to  give  to  the  donee  a 


*  Present ; — Lord  Watson,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sib  Richard  Couch,  and  Sib  Arthur  Hobhouse. 
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right  to  obtain  possession ;  and  is  not  invalid  by  reason  of  its  not  being  J.  0. 

immediately  followed  by  possession.  2884 

Where  a  donor  has  done  all  she  can  to  complete  the  gift,  is  a  party  *-w 

Defendant  to  the  suit  to  set  it  aside,  brought  by  a  Plaintiff  claiming  Kali  Dab 

adversely  to  both  parties  thereto,  and  admits  the  gift  to  be  complete : —  v 

Held,  that  such  a  gift  cannot  be  set  aside  as  utterly  invalid,  because  the  Kanhya 

donor  was  out  of  possession,  and  no  possession  was  ever  given  to  the  donee.  Lal  Pundit. 

APPEAL  from  a  decree  of  the  High  Court  (May  9,  1882), 
affirming  a  deciee  of  the  Subordinate  Judge  of  Cuttack  (June  30, 
1880),  and  dismissing  the  Appellant's  suit. 

The  suit  was  brought  by  the  Appellant,  who  claimed  the  pro- 
perty in  dispute,  under  a  gift  in  1876,  from  the  Kespondent, 
Roma  Sundari  Dasi,  and  another.  The  above-named  ^Respondent's 
father,  who  was  the  first  Defendant,  claimed  as  purchaser,  under 
Court  sale,  of  the  right,  title,  and  interest  of  Ruttonmoni,  now 
deceased,  to  whom  the  property  had  admittedly  been  conveyed 
by  Roma  Sundari  in  1841. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  Subordinate  Judge  was  of  opinion  that  under  the  ikrar  of 
1841,  Ruttonmoni  only  took  a  life  estate,  and  that  on  her  death 
the  property  reverted  to  Roma  Sundari,  whose  gift  to  the  Plain- 
tiff was  valid  for  her  own  life.  But  he  considered  that  the  suit 
was  barred  under  art.  144  of  Act  XV.  of  1877,  "  for  the  pos- 
session of  the  objecting  Defendant  was  adverse  to  the  trustee, 
Ruttonmoni,  and  through  her  also  to  Roma  Swndari,  the  person 
by  whom  that  trust  was  created,  and  being  so,  was  a  bar  to  both, 
and,  as  it  had  commenced  more  than  twelve  years  before  the  suit 
was  brought,  the  suit  was  clearly  beyond  time,  and  as  such  ought 
to  be  dismissed."  He  also  found  that  Tarini  Churn  was  not 
made  out  to  be  the  next  heir  after  Roma  Sundari. 

The  High  Court  dismissed  the  appeal,  on  the  ground  that 
under  the  ikrar  of  1841,  Ruttonmoni  took  an  estate  for  the  life  of 
Roma  Sundari,  which  was  still  valid  and  existing  as  against  her 
and  her  donees.  After  reciting  the  ikrar,  and  the  view  taken  by 
the  Subordinate  Judge,  the  Court  proceeded  as  follows : — 

"  There  are,  it  must  be  conceded,  several  circumstances  which 
point  in  favour  of  this  view.  The  expressed  object  and  motive 
of  the  ikrar  was  to  provide  for  the  performance  of  certain  religious 
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J.  a  rites  and  festivals  by  RuMonmoni,  and  for  her  support,  both 

1884  matters  necessarily  restricted  to  her  lifetime.    The  grantor  and 

Kali  Das  grantee  were  both  of  them  persons  whose  legal  estate  in  the 

Mulligk  famiiy  property  was  for  life  only:  nothing  is  said  about  the 

Kanhta     duration  of  the  interest  conveyed.    It  may  be  that  each  party 
LalPukdit.  j  j  .  r 

took  for  granted  the  fact  that  the  interests  with  which  they  were 

dealing  were  life  interests  only.  It  is  conceded  that  Soma 
Svmdari  must  be  deemed  to  have  conveyed,  at  most,  only  her 
own  life  interest ;  it  follows,  not  unnaturally,  that  she  may  have 
intended  only  to  deal  with  her  mother-in-law's  life  interest, 
though  she  did  not,  in  express  terms,  limit  the  grant  to  this,  but 
left  it  to  be  inferred  from  the  personal  object  of  the  grant,  and 
the  personal  trust  by  which  it  was  accompanied. 

"  The  degree  in  which  the  circumstances  of  a  Hindu  widow 
should  be  taken  into  account  in  construing  instruments  in  which 
she  is  concerned,  was  much  considered  by  the  Judicial  Committee 
of  the  Privy  Council  in  Sreemutty  Rabutty  Dassee  v.  8Mb  Chunder 
Mullick  (1).  In  that  case  the  deed  of  arrangement  had  declared 
the  widow  entitled  to  Bs.59,000  as  her  sole  and  separate  property, 
for  her  own  absolute  use  and  benefit;  and  the  question  was, 
whether  these  words  gave  her  an  absolute  right  in  the  property 
(so  that  she  could  by  alienation  defeat  the  next  heir's  estate),  or 
merely  meant  that  in  her  representative  capacity  she  was  to  hold 
the  property  in  complete  severalty,  and  not  as  part  of  the  joint 
estate.  The  purpose  of  the  deed  was  avowedly  to  settle  the  amount 
of  share  to  which  each  of  the  three  sons  of  Bheem  Ohund  and  the 
widow  of  Dwarha  Nath,  the  fourth  son,  was  entitled.  The  widow 
was  described  as  sole  widow,  heiress,  and  legal  personal  represen- 
tative of  Dwarha  Nath  Sain.  The  deed  sets  forth  the  payment 
to  the  three  sons  of  Bheem  Chvmd  of  the  share  to  which  each  was 
entitled ;  and  that  the  widow  had  claimed  the  share  to  which  she, 
as  her  husband's  heir,  was  entitled ;  and  that  disputes  had  arisen 
as  to  '  the  exact  amount  in  value  of  her  share  and  proportion  in 
right  of  her  deceased  husband.'  It  then  went  on  to  say  that  it 
had  been  agreed  that  the  widow  should  be  held  entitled  to 
Bs.59,000,  in  full  discharge  of  all  her  claims,  which  sum  was 
declared  to  be  '  the  sole,  absolute,  and  proper  moneys  of  the 

(1)  6  Moore,  Ind.  Ap.  1. 
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widow  to  her  separate  use/    In  construing  this  deed  their  Lord-       J.  0. 
ships  said, '  You  must  look  at  the  words  of  the  deed  with  reference       1884 
to  the  parties  who  use  them,  and  the  grant  must  be  consistent    kali  Dab 
with  that ;  consistent  with  the  interest  of  those  who  make  the     Mu^U0K 
grant.'    And  finding  that  the  object  of  the  deed  was  manifestly     Kanhta 

to  discharge  the  representatives  of  Bheem  ChtmoVs  estate  from  any       

claim  on  it  by  the  representatives  of  Dwarka  Nattis  estate,  and 
that  the  widow  was  made  a  party  to  the  deed  in  that  capacity, 
they  considered  that  the  words,  'to  her  separate  use/  &c,  merely 
meant  that  she  was  to  hold  the  property  separate  from  the  joint 
estate ;  but  subject  to  the  ordinary  incidents  of  a  Hindu  widow's 
estate. 

"  In  the  present  case  the  circumstances  are  somewhat  different. 
It  is  not  here,  as  in  that  case,  proposed  to  make  the  deed  have 
an  effect  which  Hindu  law  would  not  sanction,  and  which  was 
obviously  not  within  the  scope  of  the  parties'  intention.  There 
was  nothing  contrary  to  law  or  usage  in  Roma  Sundari  con- 
veying her  life  interest  in  a  part  of  the  family  estate  to  her 
mother-in-law  if  she  chose,  for  the  sake  of  a  settlement  of  their 
disputes,  to  do  so ;  nor  can  we  infer  that  such  may  not  have  been 
the  intention  of  the  parties,  from  the  mere  fact  that  the  object  of 
the  deed  is  stated  to  be  the  performance  of  the  rites  by  Rutton- 
moni  and  her  maintenance ;  though  it  is  possible  enough  that  it 
was  about  the  state  of  things  in  RvttonmowCs  lifetime  that  Boma 
Sundari  was  mainly  thinking  when  she  made  the  deed.  We 
think  that  we  must  apply  the  rule  laid  down  in  the  Indian  Suc- 
cession  Act,  and  in  the  recently-passed  Transfer  of  Property  Act 
on  the  subject,  because,  although  that  Act  will  not  be  in  force 
till  July,  it  enacts  what  is  unquestionably  the  present  law  on  the 
subject.  Sect.  8  provides  that  unless  a  different  intention  is 
expressed  or  necessarily  implied,  a  transfer  of  property  passes 
forthwith  to  the  transferee  all  the  Interest  which  the  transferor  is 
then  capable  of  passing  in  the  property  and  in  the  incidents 
thereof. 

"Then,  can  we  say  here  that  such  a  different  intention  is 
necessarily  implied  ?    We  do  not  think  so. 

"  Upon  the  whole,  we  are  of  opinion  that  the  same  expressions 
in  the  deed  favour  the  view  that  the  intention  of  the  deed  was  to 
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J.  0.       create  a  trust  estate,  which  expired  at  Ruttonmoni's  death ;  that 
1884        intention  is  not  sufficiently  indicated  to  justify  us  in  setting 
Kali  Das    aside  the  distinct  and  unconditional  terms  of  the  grant,  and  we 
Mullick     think,  therefore,  that  that  grant  must  be  deemed  to  have  been,  at 
Eanhta     ally  rate,  of  all  the  estate  in  the  talooks  of  which  Roma  Sundari 
*  could  dispose ;  and  that  accordingly,  as  she  is  still  alive,  Rutton- 
moni's interest  has  not  expired ;  and  that  the  present  action  must 
fail." 

Cowie,  Q.C.,  and  Woodroffe,  for  the  Appellant,  contended  that, 
according  to  the  true  construction  of  the  ikrarnama  of  June  13, 
1841,  regard  being  had  to  the  expressed  object  of  the  instrument, 
and  the  personal  trust  by  which  it  was  accompanied,  the  life  in- 
terest of  the  Respondent  Romasundari  Bast  did  not  pass  thereby. 
On  the  contrary,  it  ought  to  have  been  held  that  on  the  death  of 
Ruttonmoni  Basi  in  her  lifetime,  the  Respondent  was  entitled  to 
re-enter  upon  the  properties  comprised  in  the  said  ikrarnama, 
and  to  hold  the  same  as  of  her  former  estate  of  a  Hindu  wi<Jow. 
As  regards  the  question  of  limitation,  the  case  does  not  come 
under  either  art.  134  of  Act  XV.  of  1877,  and  the  adverse 
possession  referred  to  in  art.  144,  did  not  begin  till  the  death 
of  Ruttonmoni,  within  twelve  years  of  which  date  the  suit  was 
brought. 

Boyne,  and  Mayne,  for  the  Respondent  Behari  Lai  Pundit,  con- 
tended that  the  deed  of  gift,  which  was  the  basis  of  the  Plaintiff's 
title,  was  utterly  invalid,  inasmuch  as  the  donor  was  out  of  pos- 
session at  the  time,  and  no  possession  was  ever  given  to  the  donee. 
A  gift  by  a  Hindu  is  invalid  without  delivery  of  possession  and 
acceptance.  It  is  acceptance  which  makes  the  thing  pass.  A 
person  who  is  out  of  possession  cannot  make  a  gift  until  he 
has  recovered  possession:  Bagai  Babee  v.  Mothuranath  Chatto* 
padhya  (1)  ;  Kishto  Soondery  Bdbea  v.  Ranee  Kidtiomotee  (2) ; 
Mayne's  Hindu  Law,  sect.  329 ;  Lalubhai  Surchand  v.  Bat  Amrit 
and  Others  (3);  Raja  Sahib  Perhlad  Sein  v.  Bahoo  Budhoo 
Singh  (4) ;  Ranee  Bholosoondree  Basseah  v.  Issurchunder  Butt  (5) ; 

(1)  Ind.  L.  R.  9  Calc.*854.  (4)  12  Moore,  Ind.  Ap.  306. 

(2)  Marsh.  367.  (5)  11  Beng.  L.  R.  36;  &  C.  18 

(3)  Ind.  L.  R.  2  Bomb.  299.  Suth.  W.  R.  140. 
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Ram  Khdawun  Singh  v.  Mitssamut  Oudh  Koer  (1) ;  Bishonath       J.  G. 
Bey  Roy  v.  Chunder  Mohun  Butt  Biswas  (2) ;  Eachu  Bayaji  v.        1884 
Kdchoba  Vithoba  (3) ;  Harjivan  Anandram  v.  Naran  Haribhai  (4) ;    kali  Das 
Girdhar  Parjaram   v.  Baji  Btdabhram  (5).     According  to  the     Mu^ICK 
true  construction  of  the  ikrarnamah,  the  whole  interest  of  the  „  Kanhta 

Lal  Pundit. 


grantor  passed  to  Ruttonmoni,  under  whom  the  Bespondent  claims. 
The  words  of  gift  were  indefinite,  and  must  be  construed  against 
the  donor.  Consequently  the  Bespondent  has  a  good  title  against 
Romasundari  and  the  Appellant  who  claims  under  her.  Refer- 
ence was  made  to  arts.  134  and  144  of  Act  XV.  of  1877. 

Cowie,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1884 

Sib  Richard  Couch  : —  July  23. 

On  the  13th  of  June,  1841,  Roma  Sundari  Basi,  widow  of 
Srinath  Bromho,  executed  an  ikrarnama,  which  was  in  the  fol- 
lowing terms : — 

"  To  the  most  respectable  Srimoti  Ruttonmoni  Basi,  widow  of 
the  late  Ram  Cumar  Brohmo,  mother  of  the  late  Srinath 
Bromho,  inhabitant  of  Kona,  purgana  Havdisuhivr. 

u  This  ikrarnama,  executed  in  1248  (1841-42)  by  Roma  Sunduri 
Da$i9  widow  of  the  deceased  Srinath  Bromho,  inhabitant  of  Kona, 
purgana  Havdisuhur,  at  present  residing  in  Chitpur,  in  the 
district  of  24-Purgunas,  sheweth : — 

"  That  the  taluqs  comprised  in  the  mouzahs  mentioned  in  the 
annexed  schedule,  which  were  purchased  in  my  husband's  name, 
and  which  are  recorded  in  my  name  in  the  collectorate  sheristas 
of  the  districts  of  Cuttack  and  Puri,  are  under  your  control,  with  all 
rights  appertaining  thereto ;  and  you. have  been  performing  the 
deb-seba,  and  have  been  entertaining  religious  mendicants,  and 
have  been  celebrating  the  dole  and  durgotshub  festivals  (which 
were  originally  instituted  by  my  deceased  husband  and  father-in- 
law),  by  residing  in  the  house  at  Kono.    In  order  that  you  may 

(1)  21  Suth.  W.  R  101.  (3)  10  Bomb.  H.  C.  R.  491. 

(2)  23  Suth.  W.  R.  165.  (4)  4  Bomb.  H.  C.  R.,  A.  C.  J.  31. 

(5)  7  Bomb.  H.  C.  R.,  A.  C.  J.  4. 
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J.  C.        perform  those  religious  ceremonies,  celebrate  the  festivals  satia- 

1884        factorily,  and  may  provide  for  your  own  support,  by  haying  the 

Kali  Das    property  under  your  authority  and  control,  I  put  a  stop  to  my 

Muluck     interest  (in  those  taluqs)  and  withdraw  my  enjoyment  thereof 

Eanhta     and  I  make  them  over  to  you,  with  this  promise,  that  you  may 

remove  my  name  from  the  Collector's  sherista  in  respect  of  the 

taluqs  named  in  the  schedule,  and  you  may  have  your  name  sub- 
stituted for  it ;  that  you  should  have  undisputed  possession  in 
the  mofussil ;  that  you  should  take  the  lowajima  papers  and  the 
arrears  of  rent  from  the  amlas  and  officers  appointed  by  me ;  that 
you  should  appoint  men  who  are  under  your  control  to  the  offices 
of  amlas,  and  through  them  you  should  collect  rents  from  the 
tenants  in  .the  mofussil ;  that  you  should  perform  the  above- 
mentioned  sebas,  and  should  provide  for  your  support.  I  have 
no  right  or  claim  to  the  taluqs.  If  I  advance  any  claim  at  any 
future  time,  such  claim  should  be  rejected.  I  have  nothing  to 
do  with  the  profits  and  loss  of  the  taluqs.  You  cannot  claim 
anything  from  me.  I  have  no  claim  against  you.  Wherefore, 
in  health  of  body,  in  the  enjoyment  of  my  senses,  and  in  calm- 
ness of  judgment,  I  execute  this  ikrar.  I  shall  never  act  in 
contravention  of  the  terms  of  this  ikrar. 

"  The  2nd  Assar  of  the  above-mentioned  year  (13th  of  June, 
1841). 

"  Schedule  of  the  Taluqs. 

Mouzahi 

"  Taluq  Santrajmri,  &c.  .         .  .19 

Purchased  Bhiti  mehal         ....       1 

Mehal  Lakhraj  resumed       ....       1 

Taluq  Berhampur       .....       1 

22 

"  Taluq  Jharestourpur    .....       1 

Taluq  mouzah  BangcUpur,  zilla  Puri     .         .       1 

Mouzah  Durgadaspwr .....       1 

25  " 

Srinath  Brohmo  was  the  son  of  Bam  Cumar  Brohmo  and  Buttonr 
moni  Dasiy  and  the  talooks  mentioned  in  the  schedules  had  been 
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dedicated  by  Bam  Cumar  and  Srinath  to  the  service  of  two  idols.       j.  o. 
Srinaih  died  in  1838,  having  survived  his  father,  the  date  of       i884 
whose  death  did  not  appear.    On  the  24th  of  December,  1864,    kmTdas 
one  Banchhanidhi  Moharana,  having  obtained  a  decree  against     Mullick 
Ruttonmoni  on  the  25th  of  February,  1862,  and  having  applied     Kanhya 

for  a  sale  of  a  ten-annas  share  of  the  zemindary  of  the  talook       

Santrapur,  which  was  the  share  of  Ruttonmoni  Dasi  by  virtue  of 
the  ikrarnama,  the  same  was  publicly  sold,  and  the  Respondent 
Kanhya  Lai  Pundit  became  the  purchaser  for  Bs.  17,800  of  the 
rights  and  interests  of  Ruttonmoni  therein,  as  appears  by  the  sale 
certificate  dated  the  27th  of  January,  1865.  Ruttonmoni  died  on 
the  16th  of  February,  1867.  On  the  1st  of  February,  1876,  Soma 
Sundari  and  Tarini  Churn  Brohmo,  who  was  then  the  presump- 
tive heir  on  the  death  of  Boma  Sundari,  executed  a  deed  of  gift 
to  Krishna  Mohini  Dasi,  the  wife  of  the  Appellant,  which  is  in 
the  following  terms : — 

"  This  deed  of  gift,  executed  by  Boma  Sunduri  Dasi,  widow 
of  the  late  Srimoti  Bromho,  inhabitant  of  Kona,  purgana  HabM- 
svhur  in  the  district  of  24-Purganas,  at  present  residing  in 
Dandmal  Sahi,  in  Puri,  and  by  Tarini  Churn  Brohmo,  son  of  late 
Bhoyrvb  Chunder  Bromho,  inhabitant  of  Kastodanga,  purgana 
Rajnuggur,  sub-district  Banaghat,  in  the  district  of  Nuddea, 
sheweth : — 

"That,  on  the  death  of  my  husband,  I,  Boma  Sundri  Dasi,  got 
possession  by  right  of  inheritance  of  his  ancestral  zemindaries, 
and  the  zemindaries  which  were  recorded  in  his  own  name,  and 
of  the  houses,  &c.  In  order  to  pay.  off  the  debts  incurred  by  my 
husband  and  father-in-law,  I  sold  taluq  Juggurnath  Prosad,  &c, 
of  purgana  Bwrjang,  and  taluq  Bambhila  of  purgana  Bandia 
Orgura,  and  taluq  Mowajib  appertaining  to  purgana  Senawut,  per- 
taining to  Balasur  district,  to  Monmohini  Dasi  and  Khettermoni 
Dasi  and  Doyamoni  Dasi,  and  other  taluqs  to  other  persons.  By 
this  means  I  paid  off  the  debts.  As  I  am  residing  in  this  holy 
city,  I  made  over  to  my  mother-in-law,  the  late  Ruttonmoni  Dasi, 
under  the  ikrarnama,  dated  2nd  Assar,  1248  (14th  of  June, 
1841),  taluq  Sawtrapwr  and  the  purchased  mehal  Dihi,  and  re- 
sumed mehal  Lakhraj  pertaining  to  it,  and  taluq  Berhampur,  and 
taluq  Jharswurpur,  and  taluq  Durgadaspur,  &c,  situate  in  the 
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J.  C.  district  of  Cuttack,  in  order  to  provide  thereby  for  the  seba  of  my 

1884  husband's  ancestral  idols,  viz.,  Lukhi  Narain  and  Sridhur,  and  for 

Kali  Das  the  maintenance  and  religious  ceremonies  of  my  mother-in-law, 

Muluck  ^  |aj.e  Ruttonmoni.     Accordingly  my  mother-in-law  performed 

Eanhta  the  seba  of  the  idols  and  other  duties  till  her  death,  which 

TiAT.  Pundit. 

occurred  in  Falgun,  1273  (February  and  March,  1867).    On  her 

death  those  properties  reverted  to  us.  But  as  those  zemindaries, 
&c,  were  in  disorder  during  my  mother-in-law's  lifetime,  after 
her  death  Bungomoni  Dasi,  the  wife  of  the  late  Hurihur  Bramho, 
paid  from  her  own  funds  for  the  seba  of  the  above-mentioned 
idols.  But  she  too  is  now  unable  to  discharge  those  duties.  And 
I  am  residing  in  this  holy  city  of  Puri.  And  I,  Tarini  Churn 
Bromho,  am  also  unable  to  keep  up  the  seba  of  the  idols ;  hence 
the  seba  of  the  idols  has  been  interrupted.  You  are  a  near  rela- 
tion of  ours.  You  are  willing  to  undertake  the  seba  of  the  idols. 
We  too  are  pleased  with  you.  We  give  the  idols  to  you.  We 
give,  of  our  own  accord,  taluq  Santrapur  and  taluq  Berhampur, 
zemindaries,  and  the  brick-built  dwelling-house,  and  garden  and 
lands  and  jamas,  &c.,  in  Kona,  as  described  in  the  annexed 
schedule,  to  you,  and  execute  this  deed  of  gift.  From  this 
moment  you  should  keep  the  idols  under  your  control,  take  pos- 
session of  the  zemindaries,  &c,  collect  the  rents,  recover  the 
zemindaries  and  other  properties,  with  mesne  profits,  from  per- 
sons from  whom  they  may  be  due  since  the  death  of  the  late 
Buttonmoni  Dad,  who  was  the  mother-in-law  of  Boma  Sunduri 
Dasi,  and  the  grandmother  (by  relation)  of  Tarini  Churn  Bromhcr, 
pay  the  revenue  in  the  Collectorate,  and  the  rents  to  the  zemin- 
dars, and  spend  Bs.1200  a  year,  or  Rs.100  a  month,  for  the  sheba 
of  the  idols.  From  this  day  we  appoint  you  as  the  sebait  of  those 
idols.  You,  your  sons,  grandsons,  and  your  heirs  may  keep  up 
the  seba  of  the  idols,  and  enjoy  and  possess  the  properties  named 
hereinafter..  But  you  and  your  sons,  grandsons,  and  other  heirs 
will  not  have  the  right  to  alienate  those  properties  by  sale  or 
gift.  If  at  any  time  we  or  our  heirs  claim  these  properties,  such 
claim  should  be  rejected." 

The  idols  given  by  this  instrument  were  handed  over  to  the 
grantee.  But  as  regards  the  land,  Earthy  a  Lai  Pundit  was  at  this 
time  in  possession,  claiming  to  be  so  by  virtue  of  his  purchase 
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on  the  24th  of  December,   1864,  and  when  Krishna  Mohini       j.  o. 
Dasi  attempted  to  take  possession  she  was  prevented  by  his       1884 
servants.    She  died  on  the  4th  of  November,  1878,  having  made    kamDas 
her  will,  whereby  she  appointed  her  husband,  the  Appellant,  and     Muluok 
one   Behari  Lai  Mitter,  her  executors,  and  directed  that  the     Eanhya 
Appellant  should,  during  his  life,  perform  the  worship  of  the  two  UKPIT' 

idols  and  manage  the  entire  estate.  On  the  23rd  of  November, 
1878,  the  Appellant  alone  proved  the  will,  and  on  the  18th  of 
December,  1878,  he  brought  a  suit  to  recover  possession  of  the 
ten-annas  share  of  the  talook  Santrapur  against  Eanhya  Lai 
Pundit  as  the  principal  Defendant,  but  also  making  Boma  Sundari 
and  the  minor  sons  of  Tarini  Churn,  who  had  died,  Defendants. 
Boma  Sundari,  by  her  written  statement,  admitted  the  Plaintiff's 
claim,  and  said  that  she  and  Tarini  Churn,  who  was  her  rever- 
sionary heir,  as  also  of  her  husband,  made  an  absolute  gift  of  the 
zemindary  in  claim,  and  the  ancestral  deb-seba  to  Krishna  Mohini 
Dasi.  She  was  also  examined  as  a  witness  and  cross-examined, 
when  she  identified  the  deed  of  gift  and  asserted  the  fact  of  con- 
veyance to  Krishna  Mohini.  Kanhya  Lai,  in  his  written  state- 
ment, set  up  various  grounds  of  defence,  including  the  Law  of 
Limitation,  and  also  that  "  Boma  Sundari  was  never  in  possession 
of  the  disputed  property ;  hence  the  deed  of  gift  executed  by 
her  is  of  no  use,  and  is  invalid." 

The  Subordinate  Judge  of  Cuttack  held  that  the  possession  of 
Kanhya  Lai  was  adverse  to  Buttonmoni,  and  through  her  also  to 
Boma  Sundari,  and  that  art.  144  of  Act  XV.  of  1877  was  appli- 
cable, and  as  the  possession  commenced  more  than  twelve  years 
before  the  suit  was  brought,  it  was  beyond  time.  On  this  ground 
he  dismissed  the  suit,  but  in  case  the  Appellate  Court  might  take 
a  different  view  of  the  question  of  limitation,  he  gave  his  opinion 
that  Buttonmoni,  under  the  deed,  only  acquired  a  life-interest, 
and  that  on  her  death  the  property  would  revert  to  the  creator  of 
the  trust. 

The  High  Court  at  Calcutta,  on  appeal,  held  that  the  "  grant 
must  be  deemed  to  have  been  at  any  rate  of  all  the  estate  in  the 
talooks  of  which  Boma  Sundari  could  dispose,"  and  that  as  she 
was  still  alive  Buttonmoni  s  interest  "  had  not  expired."  On  this 
ground  they  affirmed  the.  decree.    The  objection  in  the  written 
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J.  0.  statement  that  Roma  Sundari  was  never  in  possession  of  the  dis- 

1884  puted  property,  and  that  the  deed  of  gift  was  consequently 

Kali  Das  invalid,  was  not  noticed  by  either  Court. 

Mullick  rpke  qUegtion8  in  the  present  appeal  are  clearly  stated  in  the 

Kanhya  reasons  at  the  end  of  the  Respondents'  case. 

T;AT,    PUMDIT.  . 

"  1.  Because  the  deed  of  gift,  which  is  the  basis  of  the  Plain- 
tiff's title,  is  utterly  invalid,  inasmuch  as  the  donor  was  out  of 
possession,  and  no  possession  was  ever  given  to  the  donee. 

"2.  Because  the  interest  of  Ruttonmoni,  under  which  this 
Respondent  (Behari  Lai,  the  representative  of  Kunhya  Led,  who 
has  died  pending  this  appeal)  was.  in  possession,  was  and  is  a 
valid  and  subsisting  interest  as  against  Roma  Sundari  and  the 
Appellant,  who  claims  under  her. 

"  3.  Because  the  suit  was  barred  by  the  law  of  limitation." 

Their  Lordships  will  first  consider  the  second  question.  That 
depends  upon  the  construction  of  the  ikrarnama. 

The  rule  laid  down  in  the  Indian  Succession  Act  must  not  be 
applied  to  it,  because  it  is  not  a  will,  nor  the  rule  laid  down  in 
the  Transfer  of  Property  Act,  because  that  was  not  in  force  until 
a  later  date.  It  is  not  necessary  to  decide  whether  the  Transfer 
of  Property  Act  enacts  what  was  unquestionably  the  law  before. 
The  rule  of  law  was  that  indefinite  words  of  gift  were  calculated 
to  convey  all  the  interest  of  the  grantor,  but  that  it  was  necessary 
to  read  the  whole  instrument  to  gather  the  intention.  It  is  a 
question  to  be  decided  when  it  arises,  whether  the  framers  of  the 
Act  have  not,  consciously  or  otherwise,  so  expressed  themselves 
as  to  lay  down  a  more  positive  rule  in  favour  of  absolute  gifts. 
In  this  case  the  intention  must  be  collected  from  the  whole  of 
the  instrument.  The  words,  "  I  put  a  stop  to  my  interest  (in 
those  talooks),  and  withdraw  my  enjoyment  thereof,  and  I  make 
them  over  to  you,"  must  be  read  in  connection  with  the  words 
which  precede  them, — "In  order  that  you  may  perform  those 
religious  ceremonies,  celebrate  the  festivals  satisfactorily,  and 
may  provide  for  your  own  support,  by  having  the  property  under 
your  authority  and  control."  It  appears  to  their  Lordships  that 
the  indefinite  words  of  the  gift  must  be  limited  by  the  purpose 
of  the  gift,  and  that  it  was  Roma  Sundari  8  intention  that  Buttoth 
moni  should  take  the  property  only  for  her  life. 
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It  will  be  convenient  to  consider  next  the  question  of  limita-       J.  G. 
tion.      The  learned  counsel  for  the  Respondent  relied  upon       1884 
arts.  134  and  144  of  Act  XV.  of  1877.    The  former  applies  to    kali  Das 
suits  to  recover  possession  of  immoveable  property  conveyed  or     Mu^UCK 
bequeathed  in  trust,  or  mortgaged  and  afterwards  purchased  from     Kanhya 
the  trustee  or  mortgagee  for  a  valuable  consideration.    Their       — 
Lordships  intimated  in  the  course  of  the  argument  that  the  pur- 
chase at  the  sale  in  execution  of  the  rights  and  interests  of  But- 
tonmoni,  could  not,  as  between  the  purchaser  and  Roma  Sundari, 
be  considered  to  fall  under  this  article.    Art.  144  gives  twelve 
years  from  the  time  when  the  possession  of  the  Defendant  be- 
comes adverse  to  the  Plaintiff.    During  Ruttonmonis  life  posses- 
sion was  not  adverse  to  Roma  Sundari  (the  Plaintiff's  title  began 
long  after),  and  the  suit  was  brought  on  the  18th  of  December, 
1878,  within  twelve  years  of  her  death. 

It  remains  to  consider  the  third  question.  In  the  Respondent's 
reasons  it  is  broadly  stated  that  the  deed  of  gift  was  utterly  in- 
valid, inasmuch  as  the  donor  was  out  of  possession,  and  no  posses- 
sion was  ever  given  to  the  donee.  But  it  must  be  observed  that 
in  this  case  the  dispute  as  to  the  validity  of  the  gift  is  not 
between  the  donee  and  the  donor  or  a  person  claiming  under  her. 
The  donor  is  a  Defendant,  and  affirms  the  validity.  The  person 
who  disputes  it  claims  adversely  to  both.  Several  authorities 
were  quoted  in  support  of  the  Respondent's  contention,  and  it  is 
necessary  to  see  how  far  they  are  applicable  to  such  a  suit  as  the 
present.  Harjivan  Anandram  v.  Naran  Haribhai  (1)  was  cited 
to  shew  that  a  gift  of  land  was  not  complete  by  Hindu  law  with- 
out possession  or  receipt  of  rent  by  the  donee.  It  came  before 
the  High  Court  on  a  special  appeal.  The  suit  was  to  recover  two 
bighas  of  land  from  the  defendant,  who  held  it  as  tenant.  The 
Assistant-Judge,  on  appeal  from  the  Moonsiff,  found  that  the 
land  in  dispute  had  been  given  to  the  plaintiff  by  one  Bapu,  but 
that  the  gift  had  never  been  completed  by  a  transfer  or  delivery 
of  the  property,  and  the  donor  Bapu  then  denied  the  gift 
altogether,  and  he  held  that  the  gift  never  having  been  com- 
pleted, the  promise  to  give  was  null  and  void.  It  would  seem, 
from  the  statement  of  the  defence,  that  the  tenant  had  continued 

(1)  4  Bomb.  H.  C.  R.  (A.  C.  J.)  31. 
Vol.  XI.  T 
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J.  G.       to  pay  rent  to  the  donor.    The  High  Court  affirmed  the  decree. 

1884        It  is  not  necessary  to  set  out  here  the  authorities  which  were 

Kali  Das    quoted.    It  is  sufficient  to  say  that,  with  the  exception  of  the 

Mulliok     passage  from  the  Mitakshara,  they  all  shew  that  the  reason  for 

^jS™*     delivery  being  necessary  is  that  the  gift  may  not  be  resumed. 

— -  "  This  appears  very  clearly  from  the  text  of  Yajnyavxdcya,  Dig., 
book  2,  y.  32,  where  it  is  said,  "  Let  the  acceptance  be  public, 
especially  of  immoveable  property,  and  delivering  what  may  be 
given  and  has  been  promised,  let  not  a  wise  man  resume  the 
donation."  The  last  sentence  of  the  passage  in  the  Mitakshara 
is  omitted  in  the  report,  but  if  the  whole  is  read  in  connection 
with  the  preceding  clauses  of  the  section,  it  seems  to  have  refer- 
ence to  the  comparative  strength  of  a  title  with  possession  and  a 
title  without  it.  The  case  differs  most  materially  from  the  pre- 
sent, where  the  donor  has  done  all  she  can  to  complete  the  gift, 
and  is  a  party  to  the  suit,  and  admits  the  gift  to  be  complete. 
Another  of  the  cases  cited  is  Qirdhar  Parjaram  v.  Daji  Dulubh- 
ram  (1).  There  the  plaintiff  brought  a  suit  to  compel  the 
defendants  to  pull  down  a  partition  wall  which  they  had  built 
between  their  property  and  the  plaintiff's,  and  to  restore  certain 
ground  which  they  had  encroached  upon.  The  plaintiff  alleged 
that  he  had  purchased  the  ground  by  a  deed  of  sale.  It  was 
found  that  the  plaintiff  bought  the  house  and  land  in  question 
after  the  supposed  encroachments  were  made,  and  they  were  sold 
to  him  according  to  measurements  in  a  former  bond  which  was  not 
before  the  Court.  The  High  Court  quoted  the  judgment  of  this 
Board  in  12  Moore,  Ind.  App.,  306  (which  will  be  presently  noticed) 
as  applicable  to  the  case,  but  they  decided  it  on  the  ground  that 
the  plaintiff  had  given  no  evidence  to  shew  what  was  the  extent 
ef  the  land  which  the  deed  of  sale  purported  to  transfer  to  him, 
and  there  was  nothing  to  prove  that  the  old  boundaries  included 
the  site  in  dispute.  The  head-note  to  the  report  takes  no  notice 
of  this,  and  represents  the  case  as  decided  upon  the  ground  that, 
by  Hindu  law,  it  is  requisite  that  the  vendor  should,  at  the  time 
of  sale,  be  in  possession  of  the  property  sold.  It  was  clearly  not 
decided  upon  that  ground,  and  the  inaccuracy  of  the  head-note 
has  led  to  the  case  being  treated  as  an  authority  for  what  was  not 

(1)  7  Bomb.  H.  C.  R.  (A.  C.  J.)  4. 
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decided  in  it.    These  cases  have  been  noticed  somewhat  fully  on       J.  0„ 
account  of  the  judgment  of  the  Bombay  High  Court  in  Kaehu       1884 
Bayaji  v.  Kachoba  Vithoba  (1),  which  was  quoted  for  the  Respon-    kali  Das 
dent.    There,  in  a  suit  to  recover  possession  of  a  house  and  land,     Mu^U0K 
it  was  held  that  by  Hindu  law  a  change  of  possession  is  necessary     Kanhya 

to  complete  the  sale  of  it,  and  that  it  could  not  be  supplied       

where  the  vendor  had  no  possession  to  deliver.  The  judgment 
contains  the  following  passage : — "  It  is  perfectly  clear  from  the 
proceedings  that,  at  the  date  of  this  transaction  (the  sale),  the 
house  was  not  in  possession  of  the  defendant  Magan.  The 
vendor,  therefore,  sold  what  he  could  not  sell  according  to  Hindu 
law,  as  laid  down  in  Harfivan  Anandram  v.  Naran  Haribhai. 
The  texts  there  cited  make  a  transfer  of  possession  equally 
necessary  to  the  completion  of  a  sale  as  of  a  gift,  and  the  delivery 
of  possession  of  things  having  a  material  existence  is  regarded 
by  the  Hindu  law  as  essential  to  their  legal  transfer.  Such 
appears  to  be  the  principle  of  the  decision  in  Qirdhar  Parjaram 
v.  Daji  (2)."  There  appears  in  this  to  be  a  misapprehension  as 
to  both  cases.  In  the  former,  the  question  was  whether  a  gift 
was  complete  without  delivery.  No  law  was  laid  down  as  to  a 
sale,  and  only  one  of  the  texts  cited  mentioned  a  sale.  That  is 
the  passage  from  the  Mitakshara.  As  to  the  latter  case,  it  has 
been  shewn  what  the  true  ground  of  decision  was. 

Their  Lordships  will  now  consider  the  two  judgments  of  this 
Committee  upon  which  the  Respondent's  counsel  relied.  In  Raja 
Sahib  Perhlad  Sein  v.  Baboo  Budhoo  Sing  (3)  it  is  said : — "  They 
(the  Judges  of  the  Sudder  Court)  seem  to  have  ruled  that  the 
effect  of  the  execution  of  a  bill  of  sale  by  a  Hindu  vendor  is,  to  use 
the  phraseology  of  English  law,  to  pass  an  estate  irrespectively  of 
actual  delivery  of  possession,  giving  to  the  instrument  the  effect 
of  a  conveyance  operating  by  the  Statute  of  Uses.  Whether  such 
a  construction  would  be  warranted  in  any  case,  is,  in  their  Lord- 
ships' opinion,  very  questionable.  It  is  certainly  not  supported 
by  the  two  cases  cited  in  the  judgment  under  review,  in  both  of 
which  actual  possession  seems  to  have  passed  from  the  vendor  to 
the  purchaser.    To  support  it  the  execution  of  the  bill  of  sale 

(1)  10  Bomb.  H.  C.  R.  491.  (2)  7  Bomb.  H.  C  R.  (A.  C.  J.)  4. 

(3)  12  Moore,  Ind.  Ap.  306. 

T  2 


232  INDIAN  APPEALS.  [L  R. 

J.  Q.       may  be  treated  as  a  constructive  transfer  of  possession. ,   Bat  how 

1884        can  there  be  any  such  transfer,  actual  or  constructive,  upon  a 

Kali  Das    contract  under  which  the  vendor  sells  that  to  which  he  may  never 

Mulliok     establish  a  title  ?    The  bill  of  sale  in  such  a  case  can  only  be 

Ka£?I*     evidence  of  a  contract  to  be  performed  in  futwro,  and  upon  the 

— -        happening  of  a  contingency,  of  which  the  purchaser  may  claim  a 

specific  performance  if  he  comes  into  Court  shewing  that  he  has 

himself  done  all  that  he  was  bound  to  do."  The  suit  was  brought 

by  the  purchaser  against  the  vendor,  and  their  Lordships  held 

upon  the  facts  that  the  purchaser  had  not  done  this,  and  that  the 

contract  had  become  incapable  of  being  performed  according  to 

the  true  meaning  and  intent  of  the  contracting  parties. 

In  the  other  case,  Ranee  Bhobosundree  Dasseah  v.  Issurehunder 
Butt  (1),  the  suit  was  based  upon  a  deed  executed  by  Jogessur 
Ohose  in  favour  of  the  plaintiff.  In  the  judgment,  their  Lord- 
ships, after  quoting  what  was  said  in  the  former  case,  say:— 
"  Haying  regard  to  this  case  and  to  the  provisions  which  have 
been  referred  to  of  the  deed,  their  Lordships  are  of  opinion  that 
it  did  not  operate  as  a  present  transfer  of  the  property,  but  as  an 
agreement  to  transfer  so  much  of  it  as  might  be  recovered  in  a 
suit  to  be  instituted  to  which  both  Jogessur  Ohose  and  the  plaintiff 
were  to  be  parties." 

Neither  of  these  decisions  is  applicable  to  the  present  case. 
The  ground  of  them  is  that  the  plaintiff  was  not  entitled  under 
the  terms  of  the  contract  of  sale  to  possession.  In  this  case  the 
Appellant  is  under  the  terms  of  the  gift,  and,  according  to  the 
construction  which  their  Lordships  have  put  upon  the  ikrarnama, 
entitled  to  possession,  and  their  Lordships  see  no  reason  why  a 
gift  or  contract  of  sale  of  property,  whether  moveable  or  immove- 
able, if  it  is  not  of  a  nature  which  makes  the  giving  effect  to  it  con- 
trary to  public  policy,  should  not  operate  to  give  to  the  donee  or 
purchaser  a  right  to  obtain  possession.  This  appears  to  be  con- 
sistent with  Hindu  law.  On  the  principle  contended  for  by  the 
Respondent,  so  long  as  he  prevents  the  true  owner  from  taking 
possession,  however  violently  or  wrongfully,  that  owner  cannot 
make  any  title  to  a  grantee.  Mr.  Mayne  earnestly  contended  that 
what  is  said  in  the  books  about  the  completion  of  a  gift  by 

(1)  11  Beng.  L.  R.  36. 


VOL.  XL]  INDIAN  APPEALa  233 

possession  is  founded  on  a  public  policy  relating  to  land  and       J.  0. 
analogous  to  the  feudal  rule  requiring  investiture  or  livery  of       1884 
seisin.    But  the  texts  relate  to  moveables  as  well  as  to  land ;    kali  Das 
and,  with  one  not  very  clear  exception,  they  relate  to  intended     ^at^aK 
gifts  which  it  is  contemplated  that  the  donor  may  take  back  until     K^P!* 

they  are  perfected.  .  They  appear  to  rest  on  a  principle  which  has       

nothing  to  do  with  the  feudal  rules,  and  the  European  analogy  to 
which  is  rather  to  be  found  in  the  cases  relating  to  voluntary 
contracts  or  transfers,  where,  if  the  donor  has  not  done  all  he 
could  to  perfect  his  contemplated  gift,  he  cannot  be  compelled  to 
do  more.  In  this  case,  the  donor  has,  in  fact,  done  all  she  could, 
and,  as  she  still  desires  to  support  her  gift,  there  is  no  question 
of  compelling  her  to  do  more.  The  Bespondent  has  failed  on  all 
the  grounds,  and, the  Appellant  is  entitled  to  possession  of  the 
property  in  suit  with  mesne  profits.  Their  Lordships  will  there- 
fore humbly  advise  Her  Majesty  to  reverse  the  decrees  of  both 
the  lower  Courts,  and  to  decree  that  the  Plaintiff  is  entitled  to 
possession  of  the  property  in  suit,  together  with  all  the  costs 
incurred  and  to  be  incurred  in  the  lower  Courts,  and  to  remit  the 
case  to  the  High  Court  to  pass  such  a  decree  for  mesne  profits  as 
it  may  consider  the  Plaintiff  to  be  entitled  to. 

The  Bespondent,  Behari  Lai  Pundit,  will  pay  the  costs  of  this 
appeal. 

Solicitor  for  the  Appellant :  T.  L.  Wilson. 
Solicitors  for  the  Respondent  Behari  Lai  Pwndit:  Barrow  & 
Rogers. 


234  INDIAN  APPEAL&  [L.B. 


J. a*      GUNGAPERSHAD  SAHU Defendant; 

Jtdyz     GOPAL  SINGH Plamtiff. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Suit  to  set  aside  Sale  in  Execution — Procedure. 

Case  where  a  sale  in  execution  was  ordered  to  be  set  aside,  it  appearing 
that  a  consent  petition  for  postponement  had  been  on  the  day  of  sale,  by 
mistake  of  the  judgment  debtor,  presented  to  the  wrong  Court,  and  that 
the  decree  holder  had  in  the  absence  of  the  judgment  debtor  allowed  the 
sale  to  proceed,  and  himself  had  become  the  purchaser. 

APPEAL  from  a  decree  of  the  High  Court  (Dec  13, 1881), 
varying  a  decree  of  the  Subordinate  Judge  of  Tirhoot  (April  12, 
1880),  both  of  them  being  substantially  in  favour  of  the  Respon- 
dent, who  was  Plaintiff  in  the  suit. 

The  Appellant  held  a  decree,  dated  the  5th  of  July,  1876, 
against  the  Respondent  for  Bs.9163,  with  interest  and  costs. 

In  execution  of  this  decree  the  properties  in  suit,  consisting 
of  eight  mouzahs,  or  shares  thereof,  of  the  aggregate  value  of 
Rs.51,000,  were  attached  and  advertised  for  sale,  the  sale  day 
being  fixed  for  the  15th  of  December,  1877.  Upon  that  day  the 
Appellant  and  the  Respondent  mutually  agreed  to  postpone  the 
sale  for  two  months. 

In  pursuance  of  this  agreement,  a  petition  was  drawn  up, 
signed  by  the  Respondent  and  his  pleader,  praying  that  the  15th 
of  February,  1878,  be  fixed  as  the  date  of  sale.  The  petition 
was  countersigned  by  the  pleader  for  the  Appellant,  acting  under 
the  instructions  of  his  client,  and  consenting  to  the  prayer  of 
the  petition,  "  provided  the  attachment  will  continue."  This  peti- 
tion was  thereupon  presented  to  the  wrong  Court ;  that  is,  to  the 
first  Subordinate  Judge,  instead  of  the  District  Judge  who  had 

*  Present: — Lord  Watson,  Sib  Barnes  Peacock,  Sib  Robkbt  P.  Collbb, 
and  Sib  Abthub  Hobhouse. 
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passed  the  decree  and  was  charged  with  the  execution  thereof. 
The  first  Subordinate  Judge  passed  an  order  as  prayed. 

The  District  Judge,  not  haying  made  any  order  of  postpone- 
ment, and  not  haying  any  petition  for  postponement  on  his  file, 
proceeded  with  the  sale,  in  the  absence  of  the  Respondent  and 
his  advisers,  who  had  left  the  Court  under  the  belief  that  the  sale 
was  postponed.  The  Appellant  was  present,  allowed  the  sale  to 
proceed,  himself  became  the  purchaser  of  all  the  mouzahs  for  the 
sum  of  Rs.7000,  and  was  subsequently  put  in  possession. 

On  the  10th  of  December,  1878,  the  Respondent  sued,  in  the 
Court  of  the  Subordinate  Judge,  contending  that  the  sale  was 
fraudulent,  contrary  to  law,  and  invalid,  and  praying  that  it  might 
be  set  aside,  and  that  the  Respondent  might  be  put  in  possession 
of  the  shares  of  the  mouzahs  in  question. 

On  the  31st  of  January,  1879,  the  Appellant  filed  a  written 
statement,  in  which  he  denied  that  there  was  any  fraud  in  the 
sale.  He  charged  that  filing  the  petition  in  the  wrong  Court, 
was  the  Respondent's  mistake ;  that  his  (the  Appellant's)  pleader, 
Baboo  Vmesehunder  Boy,  had  informed  the  Judge  that  time  had 
been  allowed  and  that  a  consent  petition  had  been  signed,  but, 
nevertheless,  the  sale  proceeded, 'for  which  the  Appellant  was  not 
to  be  blamed,  in  law  or  justice. 

The  First  Court  was  of  opinion  "  that  the  Defendant  had  taken 
unconscionable  advantage  with  reference  to  the  execution  sale/' 
and  decreed  that  the  Respondent  should  get  possession  of  the 
property,  upon  paying  to  the  Defendant  the  sum  due  under  the 
decree,  without  interest,  within  a  period  of  two  months,  and  that 
the  Defendant  should  retain  the  profits  realised  by  him,  in  lieu 
of  interest. 

The  High  Court  (Bomesh  Chunder  Mitter  and  Maclean,  J  J.) 
substantially  affirmed  this  view  of  the  transaction.  They  said — 
"  We  think,  after  the  arrangement  come  to  between  the  parties, 
the  Defendant  was  not  competent  to  purchase,  and  that  as  between 
the  parties  it  should  be  considered  that  the  auction  sale  passed  on 
title.  Although  we  do  not  agree  with  the  Lower  Court  in  stig- 
matising the  Defendant's  conduct  as  grossly  fraudulent,  yet,  in 
our  opinion,  it  would  be  breach  of  faith  on  his  part  to  retain 
-the  advantage  of  his  purchase.    The  facts  of  this  case  are,  in 
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many  respects,  similar  to  those  of  the  case  reported  at  p.  91 
of  8  Moore's  Ind.  Ap.,  and  we  think  that  the  principle  of  that 
decision  is  applicable  here." 

They,  however,  varied  the  decree  of  the  Court  below,  and 
having  regard  to  the  fact  that  the  Plaintiff  owed  money,  under  a 
decree,  to  the  Plaintiff's  father  as  well  as  to  the  Plaintiff,  directed 
as  follows : — "  That  on  the  Plaintiff's  depositing  in  Court,  or  pay- 
ing to  the  Defendant  and  his  father  within  two  months  from  this 
date,  the  money  still  due  to  them  under  their  decrees,  with 
interest  at  the  rate  provided  in  those  decrees  up  to  the  date  when 
the  process  for  delivery  of  possession  of  the  disputed  property 
was  executed,  the  Defendant  do  reconvey  the  property  in  suit  to 
the  Plaintiff.  Each  party  to  bear  his  own  costs  both  in  this  as 
well  as  in  the  Lower  Court  We  allow  no  interest  upon  the 
decrees  aforesaid  from  the  date  of  delivery  of  possession,  because  we 
are  of  opinion  that  the  Defendant,  having  enjoyed  the  profits  oi 
.the  property  in  dispute,  is  not  entitled  to  charge  interest  upon 
the  decrees  as  well.  The  Plaintiff  will  not  be  entitled  to  claim 
any  wasilat  in  any  future  suit  from  the  Defendant  for  the  period 
.during  which  he  may  have  been  in  possession." 

Cowie,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellant. 

Cawett,  for  the  [Respondent. 


The  judgment  of  their  Lordships  was  delivered  by 
Sib  Barnes  Peacock  : — 

It  appears  to  their  Lordships  in  this  case  that  the  Judges  of  the 
Court  below  were  right  in  ordering  the  sale  to  be  set  aside.  The 
only  question  is  as  to  the  terms  upon  which  it  ought  to  be  set 
aside ;  and  in  this  respect  their  Lordships  think  that  substan- 
tially the  High  Court  was  right.  The  time  fixed  by  the  High 
Court  was  two  months  from  the  13th  of  December,  1881.  In  con- 
sequence of  this  appeal  having  been  preferred  that  time  has  now 
expired,  and  the  date  must  be  altered.  It  appears  also  to  be 
uncertain  what  is  the  amount  due  to  the  Defendant  and  his  father 
under  the  decrees  which  are  mentioned  by  the  High.  Court 

Their  Lordships  think  the  decree  should  be  varied  so  as  to 
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meet  those  circumstances.  They  will  humbly  advise  Her  Majesty 
to  order  that  the  cause  be  remitted  to  the  High  Court  to  cause  the 
amount  due  to  the  Defendant  and  his  father  under  the  decrees  re- 
ferred to  in  the  decree  of  the  High  Court,  with  interest  at  the 
rate,  and  up  to  the  time  mentioned  in  the  decree  of  the  High 
Court  to  be  ascertained ;  and  that  upon  the  Plaintiff's  depositing 
in  the  Lower  Court,  or  paying  to  the  Defendant  and  his  father, 
within  two  months  from  the  time  of  that  ascertainment,  the 
amount  so  ascertained  to  be  due,  the  Defendant  do  reconvey  the 
property  in  suit  to  the  Plaintiff,  the  said  Plaintiff  not  being 
entitled  to  claim  from  the  Defendant  any  wasilat  for  the  period 
during  which  he  may  have  been  in  possession  of  the  property.  In 
all  other  respects  the  decree  of  the  High  Court  ought  to  be 
affirmed. 
The  Appellant  must  pay  the  costs  of  this  appeal. 

Solicitor  for  the  Appellant :  T.  L.  Wilson. 
Solicitors  for  the  Respondent :  Barrow  &  Sogers. 
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BAJAH  AMIR  HASSAN  KHAN     ....     Plaintiff; 

AND 

SHEO  BAKSH  SINGH Defendant.     June2°- 
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ON  APPEAL  FROM  THE  JUDICIAL  COMMISSIONER  OF  OUDH. 

Procedure — Power  of  Revision — Sect.  622  of  Act  X.  of  1877,  as  amended  by 

sect.  92  of  Act  X1L  of  1879. 

Where  the  judges  of  the  lower  Courts  have  jurisdiction  to  decide  a  ques- 
tion and  decide  it,  no  appeal  lying  from  such  decision,  the  Judicial  Com- 
missioner has  no  power  under  sect.  622  of  Act  X.  of  1877,  as  amended  by 
sect.  92  of  Act.  XII.  of  1879,  to  call  for  the  record  of  the  case  and  pass  an 
order  therein,  unless  the  judges  of  the  lower  Court  have  acted  illegally  or 
with  material  irregularity. 

APPEAL  from  a  judgment  of  the  Judicial  Commissioner  (Feb.  7, 
1880)  reversing  and  cancelling  as  under  sect.  622  of  Act  X.  of 

*  Present : — Lord  Watson,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sib  Richard  Couch,  and  Sib  Arthur  Hobhouse. 
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j.  a       1877  as  amended  by  a  later  Act,  a  decree  of  the  District  Judge  of 

ISM       Sitapwr  (Sept  5,  1879)  whereby  a  decree  of  the  extra  Assistant 

BajahAmib  Commissioner  (June  25, 1879)  was  confirmed. 

Hassan  Khan     j^e  g^fo  wa8  brought  by  the  Appellant  for  possession  on 

Sbso  Baxsh  redemption  of  a  three-fourth  share  in  Kdka  Khanpur.    It  was 

. '      eventually  dismissed  by  the  Judicial  Commissioner  with  costs  in 

all  three  Courts. 

The  first  two  Courts  having  decreed  in  favour  of  the  Appellant 
the  second  decree  became  final  under  sect  622  of  Act  X»  of  1877. 
A  petition,  however,  was  presented  to  the  Judicial  Commissioner, 
alleging  that  the  first  Court  had  no  jurisdiction  to  try  the  case, 
and  asking  that  the  record  might  be  sent  for  and  the  decrees 
reversed.  The  Judicial  Commissioner  did  not  find  thereon  that 
the  first  Court  had  no  jurisdiction,  but  that  "  the  Courts  below 
have  exercised  their  jurisdiction  illegally  and  to  the  material 
prejudice  of  the  applicant,"  and  thereon  founded  the  decree 
appealed  from. 

Graham,  Q.C.  (Woodrqffe  with  him),  for  the  Appellant,  con- 
tended that  unless  it  were  established  that  the  first  Court  had  no 
jurisdiction,  it  followed  that  the  Judicial  Commissioner  had  no 
power  to  grant  the  prayer  of  the  petition.  He  had  no  general 
power  of  revision  under  sect  622 ;  and  in  assuming  such  power 
had  erroneously  interpreted  the  word  "  illegally "  in  sect  622. 
Whether  the  first  Courts  had  come  to  a  right  decision  or  not  they 
acted  within  their  jurisdiction,  there  was  no  appeal  from  their 
decision  and  no  power  to  revise  it  Eeference  was  made  to  the 
High  Courts  Act,  sect  15 ;  Tej  Bam  v.  Earmkh  (1) ;  Ex  park 
Lakhykant  Bose  (2). 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Babnes  Peacock  : — 

The  question  in  this  case  depends  upon  the  proper  construction 
to  be  put  upon  Act  X.  of  1877,  sect  622,  and  upon  Act  XIL  of 
1879,  sect.  92,  by  which  the  former  section  was  amended.  Ac- 
cording to  Act  XIII.  of  1879,  sect  21,  there  was  no  appeal  in  this 

(1)  Ind.  L.  R.  1  All.  105.  (2)  Ind.  L.  B.  1  Cak.  180. 
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case  from  the  Lower  Court  of  Appeal  to  the  Judicial  Commissioner.       J.  0. 
Bat  sect  622  of  Act  X.  of  1877  enacted  that "  the  High  Court,"       1884 
— and  in  this  respect  the  Judicial  Commissioner  exercises  the  rajah  amir 
same  powers  as  the  High  Court  —  amay  call  for  the  record  of  Hawaii  Khan 
any  case  in  which  no  appeal  lies  to  the  High  Court  if  the  Court  Smeo  Bakhh 

by  which  the  case  was  decided  appears  to  have  exercised  a       

jurisdiction  not  vested  in  it  by  law,  or  to  have  failed  to  exercise 
a  jurisdiction  so  vested,  and  may  pass  such  order  in  the  case  as  the 
High  Court  thinks  fit"  By  sect.  92  of  Act  XII.  of  1879  that 
section  was  amended  by  the  insertion  after  the  words  "  so  vested  " 
of  the  following  words,  "or  to  have  acted  in  the  exercise  of  its 
jurisdiction  illegally  or  with  material  irregularity."  The  question 
then  is,  did  the  judges  of  the  Lower  Courts  in  this  case,  in  the 
exercise  of  their  jurisdiction,  act  illegally  or  with  material  ir- 
regularity. It  appears  that  they  had  perfect  jurisdiction  to 
decide  the  question  which  was  before  them,  and  they  did  decide 
it  Whether  they  decided  it  rightly  or  wrongly,  they  had  juris- 
diction to  decide  the  case ;  and  even  if  they  decided  wrongly, 
they  did  not  exercise  their  jurisdiction  illegally  or  with  material 
irregularity. 

Their  Lordships  therefore  think  that  under  sect.  622  of  Act.  X. 
of  1877,  as  amended  by  sect  92  of  Act  XIL  of  1879,  the  Judicial 
Commissioner  had  no  jurisdiction  in  the  case.  Under  these 
circumstances  their  Lordships  will  humbly  advise  Her  Majesty  to 
allow  this  appeal,  and  to  reverse  the  judgment  of  the  Judicial 
Commissioner,  and  to  order  the  respondent  to  pay  the  costs 
incurred  before  the  Judicial  Commissioner.  He  must  also  pay 
the  costs  of  this  appeal. 

Solicitors  for  Appellant :  Waikins  &  Lattey. 
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ACCELERATION  OF  GIFT  IN  RKM ATTOKB : 

See  Constboction  or  Will. 

ACT  I.  OF  1889,  ■.  13.]  Held,  that  a  sister's  son 
is  not  a  person  a  bequest  to  whom  in  the  lifetime 
of  a  brother  is  excepted  from  the  necessity  of 
registration  nnder  sect.  13  of  Act  I.  of  1869. — 
Qussre,  whether  a  person  entitled  to  maintenance 
has  such  an  interest  in  the  deceased's  estate  as 
would  except  a  bequest  in  his  favour  from  the 
like  necessity. — A  deposit  of  a  will  under  Part  IX. 
of  Act  Vllt  of  1871  is  not  a  registration  as 
required  by  Act  I.  of  1869.  Haji  Abdul  Bazzak 
f.MUKsm  AmibHaidab      -  121 

—  s.  13  :  Bee  Construction  of  Will. 

as.  19, 11 :  See  Construction. 

ACT  IX  OF  1871,  Behed.  II.  Arte.  48,  60, 118  : 

See  Execution. 

ACT  X.  OF  1877,  ■.  602:  Sse  Practice.    1. 
1.622:  &*s  Procedure. 

ACT  XV.  OF  1877,   Bohed.  II.  Art  109:    See 

Limitation. 

ACT  XXIV.  OF  1870,  a.  4,  oL  S :  See  Oudh  En- 
cumbered Estates  Act. 

ACKNOWLEDGMENT  OF  SON:  SccMahomedan 

Law. 
ANCESTRAL  IMPARTIBLE  RAJ:   See  Hindu 

Law.    1. 

ARBITRATION.]  Held,  that  the  Appellant  not 
having  been  a  party  submitting  to  arbitration 
was  not  bound  by  the  award,  and  therefore  ac- 
quired no  interest  thereunder,  and  could  derive 
no  right  or  interest  therefrom.  Chaudhbi  Hira 
Singh  v,  Chaudhbi  Gunga  Sahai  and  Amtn 
Sdigh   -  20 

BUDDHIST  LAW  OF  MARRIAGE.]  In  a  suit 
by  a  wife  against  her  husband  to  recover  the 
expenses  of  necessaries  and  living  for  the  past 
five  years: — Held,  that  the  parties  being  Bud- 
dhists, the  case  must  under  the  Burmah  Courts 
Ad,  1875,  sect  4,  be  decided  according  to  the 
Buddhist  law;  and  that  by  that  law  the  wife 
having  maintained  herself  out  of  her  separate 
property  cannot  sue  for  maintenance  for  the 
period  during  which  she  has  done  so:— Held, 
also,  that  even  if  the  rule  of  justice,  ©<pity,  and 
good  conscience  applied,  the  Plaintiff  had  not 
established  any  ground  for  making  the  Defendant 
liable  for  her  maintenance.  Moung  Hmoon  Htaw 
v.  MahHfwah  -  -  -  -     109 

C0NDITI0NB  SUBSEQUENT:  See  Gift. 


CONSTRUCTION.]  Case  in  which  it  was  held 
that  an  instrument  which  had  been  executed  by 
a  talukdar  (reserving  a  life  interest)  for  the  pur- 
pose of  effecting  after  his  death  a  transfer  of 
property  to  the  Respondent  must,  having  regard 
to  its  substantial  characteristics,  to  its  answer- 
ing the  definition  of  a  will  contained  in  sect.  2 
Act  I.  of  1869,  and  to  its  having  been  registered 
as  a  will,  and  setting  aside  mere  technical  ex- 
pressions such  as  "  tamlik,"  be  regarded  as  a  will 
and  not  as  a  transfer  operating  inter  vivos: — 
Held,  that  Act  I.  of  1869,  s.  11,  which  gives  not 
only  to  the  original  talukdar,  but  to  every  heir 
and  legatee  of  a  talukdar,  power  to  transfer  or 
bequeath  the  estate  granted  to  him,  is  not  con- 
trolled in  its  operation  by  the  proviso  to  sect.  19. 
That  proviso,  to  the  effect  "  that  nothing  herein 
contained  shall  affect  wills  made  before  the  pas- 
sing of  the  Act,"  relates  to  the  provisions  con- 
tained in  sect.  19  and  not  to  those  contained  in 
the  whole  of  the  Act,  and  therefore  does  not 
control  sect.  11. — Although  an  impartible  estate 
will,  if  there  is  no  indication  to  the  contrary, 
descend  according  to  the  law  of  primogeniture : 
held,  in  this  case,  where  the  talukdari  has  been 
entered  in  list  2  and  not  in  list  3,  that  a  rule  of 
selection  and  not  primogeniture  was  the  governing 
rule  of  the  family.  Thakub  Ishbi  Singh  v. 
Baldeo  Singh  ....     135 


See  Hindu  Law.    4. 


CONSTRUCTION  OF  WILL.]  Held,  that  a  gift 
in  remainder  expectant  upon  the  termination  of 
a  life  estate  is  accelerated  and  not  destroyed  by 
reason  of  the  gift  of  the  life  estate  being  void. — 
Lainson  v.  Lainson  (5  De  6.  M.  &  G.  754)  ap- 
proved.— Qussre,  whether  a  widow  of  an  Oudh 
talukdar  is  by  virtue  of  her  right  to  maintenance 
a  person  who  would  have  succeeded  to  an 
interest  in  his  estate  within  the  meaning  of 
Act  I.  of  1869,  sect  13,  clause  (1),  so  that  an 
unregistered  will  would  operate  in  her  favour. 
Ajudhia  Buksh  r.  Mussamut  Rukmin  Kuab       1 

COVINOUS  INSTRUMENTS  VOID  IN  EQUITY 
AND    GOOD    CONSCIENCE— 18     ELIZ.    0.    6.] 

Whether  or  not  13  Eliz.  c.  5  ( which  may  not  extend 
to  or  operate  in  the  Mof  ussil  in  India)  is  more  than 
declaratory  of  the  common  law  so  far  as  it  avoids 
transactions  intended  to  defraud  creditors,  there 
seenis  to  be  no  doubt  that  its  principles  and  the 

{>rinciples  of  the  common  law  for  avoiding  fraudu- 
ent  conveyances  have  been  given  effect  to  by  the 
High  Courts  of  India,  and  have  properly  guided 
their  decisions  in  administering  law  according  to 
equity  and  good  conscience  : — Held,  on  the  evi- 
dence, that  the  heba  in  the  cause  was  a  covinous 
instrument,  not  made  bond  fide  or  on  any  good 
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0OVTJT0U8  IHgTRPMRHTB  VOID  IV  EQUITY 
An  GOOD  OOVSOISVCS— -continued. 

consideration,  and  was  one  by  which  creditors 
had  been  delayed  in  their  just  rights  (the  inten- 
tion of  the  settlor  being  to  protect  his  property 
from  those  who  were  his  creditors  at  the  time) ; 
and  that  the  same  according  to  equity  and  good 
conscience  was  fraudulent  and  void  at  against 
creditors.    Abdool  Htb  v.  Mib  Mohamed  Mo- 

ZUFTEB  HOSSNTN  10 

CT70TOX:  See  Hindu  Law  (1)  and  Constbuo 

TION. 

DEPOSIT  Of  WHL:  See  Act  I.  or  1809. 
DOHOR  OUT  OF  POSSESSION:  See  Hihdu  La w.  4, 

EXECTJTIOV.]  The  Plaintiffs  haying  recovered 
a  money  decree  against  JsT.'s  widow  for  the 
wrongful  conversion  of  their  timber  by  M„  at- 
tached in  execution  the  property  of  the  Defendant 
M.'$  brother,  and  upon  such  attachment  being 
disallowed  sued  to  establish  their  right  to  execu- 
tion against  the  detached  property  upon  the 
ground  that  the  Defendant  had  benefited  by  the 


timber  taken  by  M.  and  after  M.'a  death  had  sold 
the  same  and  appropriated  the  money: — Held, 
that  the  Plaintiffs  had  a  right  to  follow  the  pro- 
ceeds of  the  timber,  and   that  the  Defendant 
having  received  the  money  and  not  having  paid 
it  over  to  Af.'a  widow,  they  had  a  right  to  recover, 
the  amount  from  him: — Held,  with  regard  to 
limitation,  that  under  Act  IX.  of  1871,  art.  118, 
the  Plaintiffs  had  a  right  at  any  time  within  six 
years  from  the  time  when  the  Defendant  received 
the  money,  to  hold  him  responsible  to  them  for 
the  amount    Gooboo  Das  Pynn  v.  Rax  Nabain 
Bahoo-         -         -         -         -         -       59 

XXTSsTDUrO  TUfE  FOB  GIYTJTG  SECURITY : 
Bee  Pbactiob.    1. 

FAILURE  OF  LIFE  ESTATE :  See  Construction 
of  Will. 

TOTAL  ORDER  3  EXECTTTIOH  PROCEEDINGS.] 

A  Judge  having  decided  in  the  course  of  execu- 
tion proceedings  that  a  decree  according  to  its 
true  construction  provided  for  interest  on  the 
decretal  money  at  twelve  annas  per  cent,  after  as 
well  as  before  the  expiration  of  two  years  from 
the  date  thereof,  and  such  decision  not  having 
been  appealed  from : — Held,  that  the  High  Court 
could  not  at  a  later  stage  of  the  execution  pro- 
ceedings set  aside  such  order  and  disallow  interest 
after  the  said  two  years  had  expired.  —  Ram 
Kirval  Shukul  v.  Muuumat  Rap  Kuari  (ante, 
p.  87 )  followed.    Bani  Ham  v.  Nakhu  Mal     181 

FORMAL  OBJECTION  AS  TO  AUTHORITY  OF 
FLAIHTIFF'S  VEST  FRLEHD :  See 
Practice.    2. 

FRAUD.]  Where  deeds  of  hypothecation  and 
sale  are  ordered  to  be  set  aside  on  the  ground  of 
collusion  between  the  grantor's  manager  and  the 
lender,  held,  that  the  condition  of  cancelling  the 
deeds  should  be,  not  the  repayment  of  moneys 
proved  to  have  been  received  by  the  manager,  but 
of  sums  shewn  to  have  been  actually  paid  to  the 
grantor  personally,  or  borrowed  by  the  manager 
in  the  course  of  a  prudent  management  of  the 
estate.  Raja  A  jit  Singh  v.  Raja  Bijai  Bahadub 
Singh    ------     211 


GIFT.]  Case  in  which  it  was  held  that  H.  having 
by  a  valid  verbal  gift  (followed  by  delivery  of 
possession)  divested  himself  of  all  his  interest  m 
oertain  property  in  favour  of  his  wife  and  her 
ohildren,  could  not  afterwards  annex  a  oonditiou 
thereto,  and  even  if  he  could,  the  condition,  if 
immoral,  would  be  void,  and  could  not  invalidate 
the  gift    Ram  Sandy  *■.  Mttsstoat  Bkla  -      44 

GIFT  TO  QRAJDCHILDREJ  WITH  SOrS  001- 
SEHT :  See  Hindu  Law.    SL 

GIFT  TO  UEB0REFER80HS :  See  Hindu  Law.  2. 

HUTOU  LAW  (MXTAXSSARA).  Held,  on  the 
evidence  in  the  case,  that  the  raj  in  question  mi 
an  ancient  raj  and  an  ancestral  estate,  and  that 
by  virtue  of  an  ancient  custom  in  the  family  it 
was  impartible. — According  to  the  Mitakshara  the 
estate  being  anoestral  and  the  family  undivided, 
the  Plaintiff  as  the  nearest  male  heir  of  the 
deceased  Rajah  and  the  surviving  member  of  the 
undivided  family  was  entitled  to  succeed  to  the 
raj  in  preference  to  the  widow. — A  female  cannot 
inherit  an  impartible  anoestral  estate  belonging 
to  a  joint  Hindu  family  governed  by  the  Mitak- 
shara when  there  are  any  male  members  of  the 
family  who  are  qualified  to  succeed  as  heirs.— 
Maharani  Hiranath  Koer  v.  Baboo  Bam  Narmn 
Singh  (9  Beng.  L.  R.  274)  approved.— Held,  in 
this  case,  that  such  law  was  not  shewn  to  have 
been  modified  by  an  ancient  uniform  custom  in 
favour  of  the  widow. — An  ancestral  estate  even 
though  impartible  is  not  the  separate  or  self- 

nuired  estate  of  the  single  member  upon  whom 
evolves  so  long  as  the  famfly  continues  joist— 
Chintamun  Singh  v.  MuMumut  itotdukho  Komcari 
(Law  Rep.  2  Ind.  Ap.  263)  approved.  Rajah  Bur 
Singh  v.  Rani  Baisni  and  ths  Collector  or 
Etawah  -         -  -    14$ 

2. A  deed  of  gift  by  a  Hindu  (Mitak- 
shara) of  his  ancestral  immoveable  estate  (the 
family  being  joint)  in  favour  of  the  children  of 
U.  his  only  son,  who  consented  thereto,  was  fol- 
lowed by  mutation  of  names  in  favour  of  the  only 
one  of  such  children  then  born,  under  the  gosr* 
dianship  of  his  mother.  Both  grandfather  snd 
grandchild  died.  In  a  suit  by  a  judgment  creditor 
of  U.  against  the  mother  ana  heiress  of  the  donee 
to  avoid  the  said  deed  and  to  make  the  land  com- 
prised therein  available  to  answer  U.'b  debts  — 
Held,  that  the  deed  having  been  made  on  good 
consideration  and  in  good  faith  was  valid,  whether 
or  not  U.'b  creditors  were  unpaid : — Held,  further, 
that  the  deed,  expressed  to  be  in  favour  of  children 
some  of  whom  were  unborn,  was  not  on  its  true 
construction  a  gift  to  a  class,  void  as  to  all,  because 
inoperative  as  to  some.  If  the  donee's  possible 
brothers  are  unable  to  take  by  virtue  of  the  gift, 
the  donee  shall  take  the  whole  by  virtue  of  the 
family  arrangement,  evidenoed  by  the  deed  and 
acts  done  ander  the  deed ;  in  any  event  the  pro- 
perty in  suit  effectually  passed  away  from  the 
grandfather  and  U.    Rai  Bhhzn  Chand  v.  Mrs- 

BUMAT  ASMAIDA  KOEB  -  -  -      164 

8. Where  by  the  terms  of  her  husband's 

will  a  Hindu  widow  is  the  full  representative  of 
his  estate;  held,  that  a  decree  against  her  de- 
claring that  the  will  was  revoked,  and  that  the 
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KUDU  LAW  (UTTAsTflHATiA)— continued. 

Appellant  was  entitled  to  succeed  ab  intestate, 
bound  the  Respondent  whoeeclaim  was  by  appoint- 
ment from  the  widow  under  the  will,  whether  or 
not  he  was  a  party  to  the  suit  in  which  the  decree 
was  made. — Qtuere,  whether  the  Respondent  who 
had  been  as  a  minor  made  a  party  and  personally 
served  with  a  summons  in  the  original  suit,  and 
who,  having  attained  his  majority  and  as  trans- 
feree of  the  estate  from  the  widow,  prosecuted  the 
appeal  to  Her  Majesty  in  Council,  should  be 
deemed  a  party  thereto  and  bound  as  a  party  by 
the  final  order  of  Her  Majesty  in  Council. — 
Where  a  manager  has  been  appointed  under  the 
Ondk  TaXukdari  Relief  Act,  held,  that  sect  25 
does  not  render  a  judgment  in  a  suit  relating  to 
succession  void,  as  between  the  parties  contesting 
the  right  to  succession,  merely  because  the  ma- 
nager has  not  been  made  a  party  to  the  suit 
Fastab  Nabain  Singh  v.  Teilokotath  Singh 

[197 

4. Indefinite  words  of  gift  are  calculated 

to  convey  all  the  interest  of  th.o  grantor,  but  it  is 
necessary  to  read  the  whole  'Instrument  to  gather 
the  intention. — Where  the  words  in  a  deed 
(ikrarnama),  "I  put  a  stop  to  my  interest"  (in 
those  talooks)  "and  withdraw  my  enjoyment 
thereof,  and  I  moke  them  over  to  you,"  are  pre- 
ceded by  "  in  order  that  you  may  perform  those 
religious  ceremonies,  celebrate  the  festivals  satis- 
factorily, and  may  provide  for  your  own  support 
by  having  the  property  under  your  authority  and 
control": — Held,  that  the  indefinite  words  of  gift 
must  be  limited  by  the  purpose  of  the  gift,  and 
that  it  was  the  donor's  intention  that  the  donee 
should  take  the  property  only  for  life. — By  Hindu 
law  a  gift  of  property,  whether  movable  or  immov- 
able, may  operate,  where  no  question  of  resump- 
tion arises,  to  give  to  the  donee  a  right  to  obtain 
possession ;  and  it  is  not  invalid  by  reason  of  its 
act  being  immediately  followed  by  possession. — 
Where  a  donor  has  done  all  she  can  to  complete 
the  gift,  is  a  party  Defendant  to  the  suit  to  set  it 
aside,  brought  by  a  Plaintiff  claiming  adversely 
to  both  parties  thereto,  and  admits  the  gift  to  be 
complete : — Held,  that  such  a  gift  cannot  be  set 
aside  as  utterly  invalid,  because  the  donor  was 
out  of  pooooosioo,  and  no  possession  was  ever 
given  to  the  donee.  Bali  Das  Muluok  v. 
Kanhta  Lal  Pumdit  ...     218 

HUDTJ  WIDOW.]  By  Hindu  law  the  husband's 
estate  vests  in  his  widow  absolutely  for  some 
purposes,  though  in  other  respects  for  a  qualified 
interest.— When  a  Hindu's  widow's  right,  title, 
and  interest  is  sold  in  execution  of  a  decree,  the 
Court  is  at  liberty  to  look  to  the  judgment  to 
ascertain  what  was  sold  thereunder. — Where  it 
appeared  from  the  judgment  that  the  decree 
against  the  widow  was  in  respect  of  the  husband's 
estate,  and  bound  the  reversionary  heir,  held,  that 
the  purchaser  of  her  right  and  interest  in  exe- 
cution took  the  estate  absolutely.  Uooboo  Das 
Pros  v.  Ram  Nabain  Sahoo  -  59 

JTJBIflDICTIOH :  See  Final  Obdkb  in  Execution 
Proceedings. 

LEGITIMACY :  See  Mahometan  Law. 


LIMITATION.]  Under  Limitation  Ad  XV.,  of 
1877,  ached*  II.,  art  109,  mesne  profits  can  only 
be  recovered  for  the  three  years  next  before  the 
filing  of  the  plaint— fleta,  that  the  Defendant, 
who  had  only  come  into  possession  of  the  estate 
in  suit  on  its  being  released  from  the  charge  of  a 
superintendent  appointed  under  Act  XXIV.  of 
1870,  could  not  be  charged  with  sums  which 
might  have  been  received  by  the  superintendent 
but  for  his  wilful  default— There  being  no  rule 
of  law  obliging  the  Court  to  allow  interest  upon 
mesne  profits,  the  discretion  of  the  lower  Courts 
in  refusing  interest  was  not  interfered  with. 
Kishna  Nand  v.  Kunwab  Pabtab  Nabain  Bivoh 

See  Execution. 

KAH0MEDA5  LAW.]  Case  in  which  it  was 
held  that  an  acknowledgment  and  recognition  by 
a  Mahomedan  of  his  son,  with  a  view  to  give  him 
the  status  of  son  capable  of  inheriting  was  suffi- 
cient to  enable  him  to  succeed  as  heir. — Quaere, 
if  the  son  had  been  shewn  to  have  been  the  off- 
spring of  adulterous  intercourse,  that  is  if  his 
mother  had  been  previously  thereto  married  to 
another  man  then  and  still  living,  would  such 
acknowledgment  and  recognition  have  availed  to 
legitimate  him.  Syed  Sada  Kut  Hosssor  v.  Steo 
Mahomed  Yuboop  si 

MS8KS  PROFITS :  See  Limitation. 

MORTGAGE.]  The  purchaser  of  an  equity  of  re- 
demption in  reference  to  immovable  property  situ- 
ated in  the  Hyderabad  Assigned  Districts,  paid  off 
the  first  mortgage  thereon  with  notice  of  a  second 
mortgage: — Ueta\  that  he  must  be  assumed,  accord- 
ing to  the  rule  of  justice,  equity,  and  good  con- 
science there  applicable,  to  have  intended  to  keep 
the  first  mortgage  alive,  and  that  therefore  he  was 
entitled  to  stand  in  the  place  of  the  first  mort- 
gagee and  to  retain  possession  against  the  second 
mortgagee  until  repayment— The  doctrine  laid 
down  in  Toulmin  v.  Steere  (8  Mer.  210),  that  the 
purchaser  of  an  equity  of  redemption  cannot  set 
up  a  mortgage  which  he  has  sot  in  against  subse- 
quent incumbrances  of  which  he  had  notice,  is 
not  to  be  regarded  as  a  rule  of  justice,  equity,  and 
good  conscience,  and  therefore  cannot  be  applied 
to  such  Indian  transactions  as  are  governed  by 
that  rule.  Gokuldass  Gopaldass  v.  Rambux 
Sboohand       -  -         -         -     126 

S.  In   foreclosure   proceedings    under 

Regulation  XVH  of  1806,  the  provisions  of  sect 
8  must  be  strictly  observed.  They  are  not  merely 
directory,  but  prescribe  conditions  precedent  to 
the  right  of  the  mortgagee  to  enforce  forfeiture  of 
the  estate  of  the  mortgagor.—  Norender  Narain 
Singh  v.  Dwarka  Lai  Mundur  and  Others  (Law 
Rep.  5  Ind.  Ap.  18)  followed. — An  admission  in 
the  pleadings  that  some  notice  of  foreclosure  had 
been  received,  coupled  with  an  omission  to  raise 
any  issue  as  to  its  validity,  does  not  preclude  a 
defendant  from  questioning  such  validity  in 
appeal.— Where  it  Appeared  that  the  notification 
served  upon  the  Defendant  was  not  a  perwannah 
under  the  seal  and  official  signature  of  the  Judge, 
did  not  notify  from  what  date  the  year  of  redemp- 
tion began  to  run,  and  was  not  and  did  not  pur- 
port to  bo*  a  copy  of  the  petition  for  foreclosure  : 
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KOBTGAGE— confined. 

— Held,  that  the  requirements  of  sect.  8  had  not 
been  complied  with,  and  that  the  Plaintiff's  suit 
for  proprietary  possession  as  upon  the  completion 
of  foreclosure  proceedings,  must  be  dismissed. 
Madho  Pebshad  v.  Gajadhab        -  -     186 

HOTCCE  OF  FORECLOSURE :  See  Mobtgagk  (2). 

OUDH  ESTATES  ACT  (I.  OF  1869).]  Held,  that 
where  a  talukdar's  name  is  entered  in  the  second 
list  prepared  under  Act  I.  of  1869,  and  not  in  the 
third,  the  estate,  although  it  is  to  descend  to  a 
single  heir,  is  not  to  be  considered  as  an  estate 
passing  according  to  the  rules  of  lineal  primogeni- 
ture. Aohal  Ram  v.  Udai  Pabtab  Addita  Dat 
Singh   ------       51 

OUDH  INCUMBERED  ESTATES  ACT.]  Held, 
that  a  mortgage  bond  which  contains  no  personal 
oontract  to  pay  out  of  the  mortgagor's  personal 
estate,  but  is  a  mere  oontract  to  pay  out  of  the 
hypothecated  taluka,  which  at  the  date  of  the 
bond  was  under  the  operation  of  the  Incumbered 
Eetates  Act  (XXIV.  of  1870),  is  invalid  under 
sect  4,  ol.  3.  Nabotav  Das  v.  Shbq  Paboash 
Sinqh   ------       83 

See  Hotdu  Law.    3. 


POWER  OF  ATTORNEY.]  A  power  of  attorney 
gave  to  the  holders  authority  "  for  the  purposes 
aforesaid  to  sign  for  me  and  in  my  name  and  on 
my  behalf  any  and  every  contract  or  agreement, 
acceptance,  or  other  document,"  the  purposes 
aforesaid  being  "  from  time  to  time  to  negotiate, 
make  sale,  dispose  of,  assign,  and  transfer" 
Government  promissory  notes,  and  "  to  oontract 
for,  purchase,  and  accept  the  transfer"  of  the 
same : — Held,  that  upon  the  true  construction  of 
this  power  the  holders  were  authorized  to  sell  or 
purchase  such  notes,  but  not  to  pledge  them. — 
Bank  of  Bengal  v.  Macleod  (5  Moore,  Ind.  Ap.  1  ; 
7  Moore,  P.  C.  85)  distinguished.  Jonmenjoy 
Coondoo  v.  Watson  94 

POWER  TO  SELL  OR  PURCHASE  DOES  HOT 
IirCLUDE  POWER  TO  PLEDGE:   See 

Poweb  of  Attorney. 

PRACTICE.]  Act  X.  of  1877,  s.  602,  with  regard 
to  extending  time  for  giving  security  in  appeal, 
is  directory  only,  and  although  not  to  be  departed 
from  without  cogent  reason,  held,  that  the  Judicial 
Commissioner  exercised  a  right  discretion  in 
doing  so  when  delay  had  been  satisfactorily 
accounted  for.  Bubjobe  and  Bhawani  Pebshad 
v.  Mussumat  Bhagana  7 

2.  The  right,  title,  and  interest  und«T 

Mitakshara  law  of  a  father  in  the  joint  family 
estate  having  been  attached  in  execution  of  a 
decree  for  money  and  sold,  held,  that  the  purchaser 
took  the  right  which  the  futhcr  would  have  had 
to  a  partition,  and  the  share  which  would  have 
come  to  him  on  a  partition  being  made. — The 
Court  of  Wards  having  appointed  a  manager  on 
behalf  of  the  infant  Plaintiff,  held,  that  the 
Plaintiff  having  a  right  to  sue,  any  objection  to 


YBJlGTICE— continued. 

the  manager's  authority  was  only  a  formal  one, 
and  could  not  be  raised  in  appeal  before  their 
Lordships.  Baboo  Hubdbt  Nabain  8ahu  r. 
Pundit  Baboo  Roodbb  Pebxash  Misseb    -    86 

PRINCIPAL  AKD  AGEHT;  See  Poweb  op  At- 
tobnet. 

PROCEDURE.]  Where  the  judges  of  the  lower 
Courts  have  jurisdiction  to  decide  a  question  and 
decide  it,  no  appeal  lying  from  such  decision, 
the  Judicial  Commissioner  has  no  power  under 
sect  622  of  Act  X.  of  1877,  as  amended  by  awt. 
92  of  Act  XII.  of  1879,  to  call  for  the  record  of 
the  case  and  pass  an  order  therein,  unless  the 
judges  of  the  lower  Court  have  acted  illegally  or 
with  material  irregularity.  Rajah  Amis  Hasav 
Khan  v.  Sheo  Baksh  Singh  -         -    237 

See  Final  Obdbb  in  Execution  Pboceed- 

IN08. 

Suit  to  set  aside  Sale  in  Execution. 


REGULATION  XVII.  OF  1806,  a.  8 :  See  Moht- 

OAOE.      2. 

RES  JUDICATA :  See  Hindu  Law.    3. 

A  Judge  having  decided  in  the  course  of 


execution  proceedings  that  the  decree  according 
to  its  true  construction  awarded  future  mesne 

C"ts,  held  that  such  decision  having  been  or 
me  final  was  binding  between  the  partie*, 
and  could  not  in  a  later  stage  of  the  execution 
proceedings  be  set  aside  and  future  mesne  profits 
be  disallowed. — The  binding  force  of  such  a 
decisiou  depends  upon  general  principles  of  law 
and  not  upon  sect.  13,  Act  X.  of  1877.  Bah 
Kibpal  Shukal  v.  Mussumat  Rup  Ruabx       57 

RIGHTS  OF  PURCHASER  07  HIUDu*  (MTAI- 
8HARA)    FATHER'S    RIGHT,   TITLE, 

and  interest  ur  jonrr  property  : 

See  Pbacttce.    2. 

8ALE0F  WIDOWS  ESTATE  ASREPRESEXtTTO 
HER  HUSRAHD :  See  Hindu  Widow. 

SUCCESSION  IK  RAJPOOTAHA]  Caseinwhirb 
it  was  held  upon  the  evidence  and  authorities,  n<» 
positive  rule  of  law  existing  in  Rajpootana  on 
the  subject,  that  the  estate  in  suit,  which  was 
held  in  bawalah  tenure,  was  not  resumable  by 
the  patwir  thakur  merely  because  the  holder  died 
without  issue  and  without  adopting  an  heir. 
Rao  Bahadub  Singh  v.  Mussamats  Jawaris 
Kuab 75 

SUIT  TO  SET  ASIDE  SALE  IV  EXECUTION] 
Case  where  a  pale  in  execution  was  ordered  to  be 
set  aside,  it  appearing  that  a  consent  petition  for 
postponement  h«d  been  on  the  day  of  sale,  by 
mistake  of  the  judgment  debtor,  presented  to  the 
wrong  Court,  and  that  the  decree  hoMer  hsd  is 
the  absence  of  the  judgment  debtor  allowed  the 
sale  to  proceed,  and  himself  had  become  the 
purchaser.  Gungapershad  Sahu  t.  Gopal 
Singh  ------    234 
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Acceleration  of  Gift  in  Remainder,    See  Construction  of  Will 

Act  L  of  1869,  a.  13.    See  Construction  of  Will. 

Act  X.  of  1877,  s.  602.    See  Practice.    1. 

Act  13  Eliz.  o.  5.  Whether  or  not  13  Eliz.  c.  5  (which  may  not  extend 
to  or  operate  in  the  Mofussil  in  India)  is  more  than  declaratory  of 
the  common  law  so  far  as  it  avoids  transactions  intended  to  defraud 
creditors,  there  seems  to  be  no  doubt  that  its  principles  and  the 
principles  of  the  common  law  for  avoiding  fraudulent  conveyances 
have  been  given  effect  to  by  the  High  Courts  of  India,  and  have 
properly  guided  their  decisions  in  administering  law  according  to 
equity  and  good  conscience. 

Held,  on  the  evidence,  that  the  heba  in  the  cause  was  a  covinous 
instrument,  not  made  bond  fide  or  on  any  good  consideration,  and 
was  one  by  which  creditors  had  been  delayed  in  their  just  rights 
(the  intention  of  the  settlor  being  to  protect  his  property  from  those 
who  were~his  creditors  at  the  time) :  and  that  the  same  according  to 
equity  and  good  conscience  was  fraudulent  and  void  as  against 
creditors.    Abdool  Hyev.  Mir  Mohamed  Mozuffer  Hbssein  ..  10 

Ackowledgment  of  Son.    See  Mahomedan  Law. 

Arbitration.  Held,  that  the  Appellant  not  having  been  a  party  sub- 
mitting to  arbitration  was  not  bound  by  the  award,  and  therefore 
acquired  no  interest  thereunder,  and  could  derive  no  right  or  interest 
therefrom.  Chaudhri  Hira  Sing  v.  Chavdhri  Ounga  Sahai  and 
Amin  Singh        ..  ..  ..  ..  ••  ..  ..  ..         20 

Conditions  Subsequent.    See  Gift. 

Construction  of  Will.  Held,  that  a  gift  in  remainder  expectant  upon 
the  termination  of  a  life  estate  is  accelerated  and  not  destroyed  by 
reason  of  the  gift  of  the  life  estate  being  void. 
Lainson  v.  Lainson  (5  De  G.  M.  &  G.  754)  approved. 
Quwre,  whether  a  widow  of  an  Oudh  taluqdar,  is,  by  virtue  of  her 
right  to  maintenance,  a  person  who  would  have  succeeded  to  an  inte- 
rest in  his  estate  within  the  meaning  of  Act  I.  of  1869,  s.  13, 
clause  1,  so  that  an  unregistered  will  would  operate  in  her  favour. 
Jjudhia  Buksh  v.  Mussamut  Ruhmin  Knar  ..  ..  ..  ..  1 

Covinous  Instruments  void  in  Equity  and  Good  Conscience.  See 
13  Eliz.  c  5. 

Extending  Time  for  giving  Security.    See  Practice.    1. 

Failure  of  Life  Estate.    See  Construction  of  Will. 

Formal  Objection  as  to  Authority  of  Plaintiff's  Next  Friend. 
See  Practice.    2. 

Fraudulent  Conveyances  as  against  Creditors.    See  13  Eliz.  c.  5. 

Gift.  Case  in  which  it  was  held  that  H.  having  by  a  valid  verbal  gift 
(followed  by  delivery  of  possession)  divested  himself  of  all  his  inte- 
rest in  certain  property  in  favour  of  his  wife  and  her  children,  could 
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not  afterwards  annex  a  condition  thereto,  and  even  if  he  could  the 
condition,  if  immoral,  would  be  void,  and  could  not  invalidate  the 
gift.    Bam  Sarup  v.  Mussumat  Beta  ..  ..         ..  ..  ..        44 

Legitimacy.    See  Mahomedan  Law. 

Mahomedan  Law.  Case  in  which  it  was  held  that  an  acknowledgment 
and  recognition  by  a  Mahomedan  of  his  son,  with  a  view  to  give  him 
the  status  of  son  capable  of  inheriting  was  sufficient  to  enable  him 
to  succeed  as  heir. 

Quxre,  if  the  son  had  been  shewn  to  have  been  the  offspring  of 
adulterous  intercourse,  that  is  if  his  mother  had  been  previously 
thereto  married  to  another  man  then  and  still  living,  would  such 
acknowledgment  and  recognition  have  availed  to  legitimate  him. 
Syed  Soda  Kut  Hossein  v.  Syed  Mahomed  Tusoof     ..  ..  ..         31 

Oudh  Estates  Act  (I.  of  1869).  Held,  that  where  a  talukdar's  name 
is  entered  in  the  second  list  prepared  under  Act  I.  of  1869,  and  not 
in  the  third,  the  estate,  although  it  is  to  descend  to  a  single  heir,  is 
not  to  be  considered  as  an  estate  passing  according  to  the  rules  of 
lineal  primogeniture.     Achat  Bam  v.  udai  Partab  Addiya  Dot 

Otflfffi  ••  ••  ..  ••  ••  *•  ■•  ••  ••  Ol 

Practice.  1.  Act  X.  of  1877,  s.  602,  with  regard  to  extending  time 
for  giving  security  in  appeal,  is  directory  only,  and  although  not  to 
be  departed  from  without  cogent  reason,  held,  that  the  Judicial 
Commissioner  exercised  a  right  discretion  in  doing  so  when  delay 
had  been  satisfactorily  accounted  for.  Burjore  and  Bhawani  Pershad 
v.  Mussumat  Bhagana  ..  ..         ..         ..  ..         ..  ..  7 

2.  The  right,  title,  and  interest  under  Mitakshara  law  of  a 

father  in  the  joint  family  estate  having  been  attached  in  execution 
of  a  decree  for  money  and  sold,  held,  that  the  purchaser  took  the 
right  which  the  father  would  have  had  to  a  partition,  and  the  share 
which  would  have  come  to  him  on  a  partition  being  made. 

The  Court  of  Wards  having  appointed  a  manager  on  behalf  of  the 
infant  Plaintiff,  held,  that  the  Plaintiff  having  a  right  to  sue,  any 
objection  to  the  manager's  authority  was  only  a  formal  one,  and 
could  not  be  raised  in  appeal  before  their  Lordships.  Baboo  Hurdey 
Narain  Sahu  v.  Pundit  Baboo  Booder  Perkash  Mister         ..         M       26 

Res  Judicata.  A  Judge  having  decided  in  the  course  of  execution  pro- 
ceedings that  the  decree  according  to  its  true  construction  awarded 
future  mesne  profits,  held  that  such  decision  having  been  or  become 
final  was  binding  between  the  parties,  and  could  not  in  a  later  stage 
of  the  execution  proceedings  be  set  aside  and  future  mesne  profits 
be  disallowed. 

The  binding  force  of  such  a  decision  depends  upon  general  prin-. 
ciples  of  law  and  not  upon  sect.  13,  Act  X.  of  1877.    Bam  Kirpd 
Shukal  v.  Mussumat  Bup  Kuari  ..  ..         ..         ..         ..       37 

Bights  of  Purchase*  of  Hindu  (Mitakshara)  Father's  Right,  Title, 

and  Interest  in  Joint  Property.    See  Practice.    2.' 

■ 
Talukjdab  in  List  No.  2.    See  Oudh  Estates  Act. 
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Act  L  of  3869,  8. 13.  Edd,  that  a  sister's  son  is  not  a  person  a  bequest 
to  whom  in  the  lifetime  of  a  brother  is  excepted  from  the  necessity 
of  registration  under  sect.  13  of  Act  I.  of  1869. 

Quaere,  whether  a  person  entitled  to  maintenance  has  such  an 
interest  in  the  deceased's  estate  as  would  except  a  bequest  in  his 
favour  from  the  like  necessity.  

A  deposit  of  a  will  under  Part  IX.  of  Act  VHL  of  1871  is  not  a 
registration  as  required  by  Act  L  of  1869.  Haji  Abdul  Razzak  v. 
Munshir  Amir  Eaidar  ..  ..  ..  ..  ..  ..  ..       121 


Act  IX.  of  1871,  bchxd.  n.,  abts.  48,  60, 118.    See  Execution. 
Act  XV.  of  1877,  sched.  n.,  abt.  109.    See  Limitation. 
Act  XXIV.  of  1870,  8.  4,  ox.  3.    See  Oudh  Incumbered  Estates  Act. 
Ancestral  Impartible  Raj.    See  Hindu  Law.    1. 

Buddhist  Law  of  Mabbiagb.  In  a  suit  by  a  wife  against  her  husband 
to  recover  the  expenses  of  necessaries  and  living  for  the  past  five 
years: — 

Held,  that  the  parties  being  Buddhists,  the  case  must,  under  the 
Burmah  Courts  Act,  1875,  s.  4,  be  decided  according  to  the  Buddhist 
law;  and  that  by  that  law  the  wife  having  maintained  herself  out  of 
her  separate  property  cannot  sue  for  maintenance  for  the  period 
during  which  she  has  done  so : — 

Eddy  also,  that  even  if  the  rule  of  justice,  equity,  and  good  con- 
science applied,  the  Plaintiff  had  not  established  any  ground  for 
making  the  Defendant  liable  for  her  maintenance.  Moung  Hmoon 
Etaw  v.  Mah  Epwah 109 

Construction.  Case  in  which  it  was  held  that  an  instrument  which  had 
been  .executed  by  a  talukdar  preserving  a  life  interest)  for  the  pur- 
pose of  effecting  after  his  deatn  a  transfer  of  property  to  the  Respon- 
dent must,  having  regard  to  its  substantial  characteristics,  to  its 
answering  the  definition  of  a  will  contained  in  sect.  2  Act  I.  of  1869, 
and  to  its  having  been  registered  as  a  will,  and  setting  aside  mere 
technical  expressions  such  as  "  tamlik,"  be  regarded  as  a  will  and 
not  as  a  transfer  operating  inter  vivos. 

Eddy  that  Act  I.  of  1869,  s.  11,  which  gives  not  only  to  the 
original  talukdar,  but  to  every  heir  and  legatee  of  a  talukdar,  power 
to  transfer  or  bequeath  the  estate  granted  to  him,  is  not  controlled 
in  its  operation  by  the  proviso  to  sect.  19.    That  proviso,  to  the  ^ 

effect  "  that  nothing  herein  contained  shall  affect  wills  made  before 
the  passing  of  the  Act,"  relates  to  the  provisions  contained  in  sect.  19 
and  not  to  those  contained  in  the  whole  of  the  Act,  and  therefore 
does  not  control  sect.  11. 
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Although  an  impartible  estate  will,  if  there  is  no  indication  to  the 
contrary,  descend  according  to  the  law  of  primogeniture :  held,  in 
this  case,  where  the  talukdari  has  been  entered  in  list  2  and  not  in 
list  3,  that  a  rule  of  selection  and  not  primogeniture  was  the  govern- 
ing rule  of  the  family.     Thakur  Ishri  Singh  v.  Baldeo  Singh        ..        135 

Custom.    See  Hindu  Law.    1 ;  and  Construction. 

Deposit  of  Will.    See  Act.  I  of  1869. 

Execution.  The  Plaintiffs  having  recovered  a  money  decree  against  Jtf.'s 
widow  for  the  wrongful  conversion  of  their  timber  by  M.,  attach** 
in  execution  the  property  of  the  Defendant  MS*  brother,  an*  upon 
such  attachment  being  disallowed  sued  to  establish  their  right  to 
execution  against  the  attached  property  upon  the  ground  that  the 
Defendant  had  benefited  by  the  timber  taken  by  3L  and  after  M.'t 
death  had  sold  the  same  and  appropriated  the  money : — 

Held,  that  the  Plaintiffs  had  a  right  to  follow  the  proceeds  of  the 
timber,  and  that  the  Defendant  having  received  the  money  and  not 
having  paid  it  over  to  MSb  widow,  they  had  a  right  to  recover  the. 
amount  from  him : 

Held,  with  regard  to  limitation,  that  under  Act  IX.  of  1871, 
art.  118,  the  Plaintiffs  had  a  right  at  any  time  within  six  years  from 
the  time  when  the  Defendant  received  the  money,  to  hold  him 
responsible  to  them  for  the  amount.  Qooroo  Has  Pyne  v.  Bam 
Marvin  Sahoo     ..         ..         ..         ..         ..         ..         ..         ..        59 

Gift  to  Grandchildren  with  Son's  Consent.   See  Hindu  Law.    2. 
Gift  to  Unborn  Persons.    See  Hindu  Law.    2. 

1.  Hindu  Law  (Mitaksbara).  Held,  on  the  evidence  in  the  case, 
that  the  raj  in  question  was  an  ancient  raj  and  an  ancestral  estate, 
and  that  by  virtue  of  an  ancient  custom  in  the  family  it  was 
impartible. 

According  to  the  Mitakshara  the  estate  being  ancestral  and  the 
family  undivided,  the  Plaintiff  as  the  nearest  male  heir  of  the 
deceased  Rajah  and  the  surviving  member  of  the  undivided  family 
was  entitled  to  succeed  to  the  raj  in  preference  to  the  widow. 

A  female  cannot  inherit  an  impartible  ancestral  estate  belonging 
to  a  joint  Hindu  family  governed  by  the  Mitakshara  when  there  are 
any  male  members  of  the  family  who  are  qualified  to  succeed  as  heirs. 

Maharani  Hiranath  Koer  v.  Baboo  Bam  Narain  Singh  (9  Beng. 
L.  R.  274)  approved. 

Held,  in  this  case,  that  such  law  was  not  shewn  to  have  been 
modified  by  an  ancient  uniform  custom  in  favour  of  the  widow. 

An  ancestral  estate  even  though  impartible  is  not  the  separate  or 
self-acquired  estate  of  the  single  member  upon  whom  it  devolves  so 
long  as  the  family  continues  joint. 

Vhintaraun  Singh  v.  Mwsumut  Nowlukho  Konwari  (Law  Rep. 
2  Ind.  Ap.  263)  approved.  Bajah  Bup  Singh  v.  Bani  Baisni  and 
the  Collector  of  Etawah  ..  ..  ..  ..  ..  ..  ..       149 

2.    A  deed  of  gift  by  a  Hindu  (Mitakshara)  of  his 

ancestral  immoveable  estate  (the  family  being  joint)  in  favour  of  the 
children  of  U.  his  only  son,  who  consented  thereto,  was  followed  by 
mutation  of  names  in  favour  of  the  only  one  of  such  children  then 
born,  under  the  guardianship  of  hiB  mother.  Both  grandfather  and 
grandchild  died.    In  a  suit  by  a  judgment  creditor  of  U.  against  the 
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mother  and  heiress  of  the  donee  to  avoid  the  said  deed  and  to  make 
the  land  comprised  therein  available  to  answer  Ws  debts : — 

Held,  that  the  deed  having  been  made  on  good  consideration  and 
in  good  faith  was  valid,  whether  or  not  U.'b  creditors  were  unpaid  :— 

Held,  further,  that  the  deed,  expressed  to  be  in  favour  of  children 
some  of  whom  were  unborn,  was  not  on  its  true  construction  a  gift 
to  a  class,  void  as  to  all,  because  inoperative  as  to  some.  If  the 
donee's  possible  brothers  are  unable  to  take  by  virtue  of  the  gift, 
the  donee  shall  tafc*  the  whole  by  virtue  of  the  family  arrangement, 
evidenced  by  the  deed  and  acta  done  under  the  deed;  in  any  event 
the  property  in  suit  effectually  passed  away  from  the  grandfather 
and  17.    Rai  Bishen  Chand  v.  musswnat  Asmaida  Koer     ..  ..       164 

Hindu  Widow.  By  Hindu  law  the  husband's  estate  vests  in  his  widow 
absolutely  for  some  purposes,  though  in  other  respects  for  a  qualified 
interest. 

When  a  Hindu  widow's  right,  title,  and  interest  is  sold  in  execu- 
tion of  a  decree,  the  Court  is  at  liberty  to  look  to  the  judgment  to 
ascertain  what  was  sold  thereunder. 

Where  it  appeared  from  the  judgment  that  the  decree  against  the 
widow  was  in  respect  of  the  husband's  estate,  and  bound  the  rever- 
sionary heir,  held,  that  the  purchaser  of  her  right  and  interest  in 
execution  took  the  estate  absolutely.  Gooroo  Das  Pyne  v.  Ram 
Narain  Sahoo     ..  ..  ..  ..  ..  ..  ..  ..         66 

Limitation.  Under  Limitation  Act  XV.,  of  1877,  ached.  IL,  art.  109, 
mesne  profits  can  only  be  recovered  for  the  three  years  next  before 
the  filing  of  the  plaint. 

Held,  that  the  Defendant,  who  had  only  come  into  possession  of 
the  estate  in  suit  on  its  being  released  from  the  charge  of  a  superin- 
tendent appointed  under  Act  XXIV.  of  1870,  could  not  be  charged 
with  sums  which  might  have  been  received  by  the  Superintendent 
but  for  his  wilful  default. 

There  being  no  rule  of  law  obliging  the  Court  to  allow  interest 
upon  mense  profits,  the  discretion  of  the  lower  Courts  in  refusing 
interest  was  not  interfered  with.  Kishna  Hand  v.  Kunwar  Partab 
Narain  Singh     ..         ..         ..         ..         ..         ..         ..         ..        88 

>  See  Execution. 

Mesne  Profits.    See  Limitation. 

Mortgage.  The  purchaser  of  an  equity  of  redemption  in  reference  to 
immovable  property  situated  in  the  Hyderabad  Assigned  Districts, 
paid  off  the  first  mortgage  thereon  with  notice  of  a  Becond  mortgage : — 

Held,  that  he  must  be  assumed,  according  to  the  rule  of  justice, 
equity,  and  good  conscience  there  applicable,  to  have  intended  to 
keep  the  first  mortgage  alive,  and  that  therefore  he  was  entitled  to 
stand  in  the  place  of  the  first  mortgagee  and  to  retain  possession 
against  the  second  mortgagee  until  repayment. 

The  doctrine  laid  down  in  Touimin  v.  Steere  (3  Mer.  210),  that 
the  purchaser  of  an  equity  of  redemption  cannot  set  up  a  mortgage 
which  he  has  got  in  against  subsequent  incumbrances  of  which  he 
had  notice,  is  not  to  be  regarded  as  a  rule  of  justice,  equity,  and 
good  conscience,  and  therefore  cannot  be  applied  to  such  Indian 
transactions  as  are  governed  by  that  rule.  Ooknidass  Gopaldass  v. 
Rambux  Seochand  ..         ..  ..         ..         ..         ..  ..       126 

Oudh  Incumbered  Estates  Act.  Held,  that  a  mortgage  bond  which 
contains  no  personal  contract  to  pay  out  of  the  mortgagor's  personal 
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estate,  but  is  a  mere  contract  to  pay  out  of  the  hypothecated  taluka, 
which  at  the  date  of  the  bond  was  under  the  operation  of  the  In- 
cumbered Estates  Act  (XXIV.  of  1870),  is  invalid  under  sect.  4,  cL  3. 
Narotam  Das  v.  Sheo  Pargash  Singh  ..         ,.         ,.  ..         ..         83 

Power  of  Attorney.  A  power  of  attorney  gave  to  the  holders  autho- 
rity "  for  the  purposes  aforesaid  to  sign  for  me  and  in  my  name  and 
on  my  behalf  any  and  every  contract  or  agreement,  acceptance,  or 
other  document,"  the  purposes  aforesaid  being  "  from  time  to  time 
to  negotiate,  make  sale,  dispose  of,  assign,  and  transfer  "  Government 
promissory  notes,  and  "to  contract  for,  purchase,  and  accept  the 
transfer  "  of  the  same : — 

Held,  that  upon  the  true  construction  of  this  power  the  holders 
were  authorized  to  sell  or  purchase  such  notes,  but  not  to  pledge 
them. 

Bank  of  Bengal  v.  Macleod  (5  Moore,  Ind.  Ap.  1 ;  7  Moore,  P.  C. 
35)  distinguished.    Jonmenjoy  Coondoo  v.  Watson  ..         ..         ..         94 

Power  to  sell  or  purchase  does  hot  include  Power  to  pledge.  See 
Power  of  Attorney. 

Principal  and  Agent.    See  Power  of  Attorney. 

Registration.    See  Act  I.  of  1869. 

Sale  of  Widow's  Estate  as  representing  her  Husband.  See  Hindu 
Widow. 

Succession  in  Rajpootana.  Case  in  which  it  was  held  upon  the  evi- 
dence and  authorities,  no  positive  rule  of  law  existing  in  Rajpootana 
on  the  subject,  that  the  estate  in  suit,  which  was  held  in  nawalah 
tenure,  was  not  resumable  by  the  patwir  thakur  merely  because 
the  holder  died  without  issue  and  without  adopting  an  heir.  Rao 
Bahadur  Singh  v.  Mussamats  Jawahir  Knar  ..         ..         ..  /      75 

Suit  to  realize  Decree  from  the  Property  of  a  Stranger  thereto. 
See  Execution. 


WILLIAM  CLOWES  &  S< 

LAW    PUBLISHERS    AND    BOOKSELLERS, 
MBAHT)    'Oftln 

■ 

o  Aou,  laainnj  laaa,  cm.. 

■ 

d    MUJDLHTON-8  <J.  W.)  'Law  or  Canipan... 
■■B)  'Low  ..f  Lifo  buuninoa.' 

UYlifTB 


cultural    Holding*  Act,    IB857 


■ 


■ 
1    iJ)    •tnatltULM    of    JuWJOllia 


LOW  lis 

LAW    PUBLISHERS    AND    BC 


MOORE'S  INDIAN  APPEAL  CASES 


1836-7  to  1871-2. 


HISTORY   AND  ORIGIN 
"THE  LAW  REPORTS." 

By  W.  T.  S.  DANIEL,  Esq.,  Q.O. 


THE 


AW    REPORTS. 


'  '  Uw  saperiflt4>n<lftiic«  nod  control  of  tha 

■iiUNCIL  OF  UW  REPORTING  FOR  ENGLAND  AND  WALES. 


\DIA>  PEALS: 

the   rniv  :il 

Cljf  Cast  Eitiu'r?. 

REPORTED   BY 

HERBERT    CI 

•  mi  ■ 


1885. 

kt  I. — April.  \ 
Vou  xn.  tp.  1  to  p.  tici). 


dc    thin  WrappM  for   Boppl«n»nt*l  Volume.) 

|  For  T.  J.«  a/  OtMf,  Mr  MW»  lii.   » > Jpp-r.  1 


JlublishM 


NOTICE. 


Tins  Publishers  to  the  Cou.vcn.  or  Law  Reportihq  beg  to  call  Uie 
MU'tition  of  the  Profession  to  the  recent  Publication  of  a  Supplemental 
Volume  to  the  Indian  ArPEALfi. 

The  Volume  contains  the  Judgments  of  the  Privy  Council  In  Indian 
Casta  from  March  15, 1872,  to  August,  1873,  being  the  period  between 
the  clou  of  Modre-s  Repouts  and  the  beginning  of  tbo  LAW  RHPOBTft 

The  Council  have  published  these  Cases  in  order  to  complote  Iht 
Authorised  Series  of  Reports,  and  on  aocount  of  the  extreme  Importance  of 
some  of  the  Cases  rendering  their  omission  from  such  series  inconvenient 

The  Volume  may  be  hod  of  Messrs.  Wm  Clowes  and  SONB.  ! 
the  Publishers  to  the  Council,   27,  Fleet  Street,  London,  E.G.,  at  UU 
prepaid   price  of  £1  la,  or  including    Postage  to  India,  at  £1  2a  3d. 


1 


. 


Yol.  XII.— Ikd.  Ap. 


THE 


INCORPORATED  COUNCIL  OF  LAW  REPORTING 


ENGLAND  AND  WALES. 


Hbmbertf  of  tf)t  Council. 
Chairman — Joseph  Brown,  Esq.,  Q.O. 

EX-OFFICIO  MEMBERS. 

Sir  Richabd  E.  Webster,  Knt,  M.P.  .    Attorney-General. 
Sib  John  Eldon  Gobst,  Knt,  HP.      •    Solicitor-General. 

ELECTED  MEMBERS. 

Mb.  Serjeant  Pulling  )  a    .      .  ,  T 

Serjeants  I  no. 


Lincoln's  Ian. 


Horace  Davey,  Esq.,  Q.C. 
Abthub  Kekewioh,  Esq.,  Q.C. 

Sib  John  Blossett  Maule,  Knt,  Q.C.  1 

Abthub  Charles,  Esq.,  Q.C.  }  em^ e" 

Joseph  Bbown,  Esq.,  Q.C.  |  ' 

F.  A.  Philbbiok,  Esq.  Q.C.  |  ****  TemPle- 


John  A.  Russell,  Esq.,  Q.C. 
William  Oracroft  Fooks,  Esq.,.  Q.G. 


Gray's  Inn. 


William  Williams,  Esq.   (Firm — Messrs.  Carrie,  ( 

Williams,  &  Williams),  Lincoln's  Inn  Fields  J  Incorporated 

John  Hollams,  Esq.  (Firm — Messrs.  Hollams,  Son,  J  Law  Society. 

&  Coward),  Mincing  Lane,  KG  I 

Secretary — James  Thomas  Hopwood,  Esq.,  10  Old  Square, 

Lincoln's  Inn. 


THE 


LAW    REPORTS. 


Under  the  Superintendence  And  Control  of  the 

nrooKPOBATED  ooracn,  of  law  kbportuto  FOB  SHOLASS  AHD  WALI8. 


EnMau  appeal*: 


BEING 


CASES 


IX 


THE    PRIVY    COUNCIL 


ON  APPEAL  FBOM 


THE    EAST    INDIES. 


Bepobted  bt  HERBERT    COWELL,  Esq., 

Or  thb  Middlk  Tbmplx,  Babribtcb-at-Law. 


VOL.  XIL— 1884-85. 


LONDON: 

JJrinttb  ani  JubUslui)  for  tht  dermal  at  $ato  JUparting 

BY  WILLIAM  CLOWES  AND  SONS,  Limited, 

DUKB  flTRSKT,  flTAMIOBD  8TRBKT;  AJTD,  14,  OHABING  0BO88. 

PUBLISHING   OFFICE,  27,  FLEET  STBEET,  E.O. 

1885. 


LONDON  : 
PRINTKD  BY  WILLIAM  CLOWES  AND  SONS,  LIMITED, 

tTAWrOBD-tfTMBT  AJH>  GHARIXG  CBCW8. 


ERRATA. 


Page 
67 

106 
192 


Line 
1?  from  top 

12  from  bottom 
note  (9) 


For 

**  Woo&rcffe" 

"sect  686" 
"S.D.  A.,  1863' 


{ 


Read 

"  Graham*  Q.C.,  and 
Brenner* 

"aect.  665" 

S.  D.  A.  (1853)  900" 


A    TABLE 


OF  THK 


NAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUME. 


PAGE 

Alodul  Wahid  Khan  v.  MuBsmnat 
Nuran  Bibi  .  .         .91 

Akhoy  Chunder  Bagohi  v.  Kala- 
pahar  Haji    ....  198 

Blmbaneswari  Debi  v.  Nilkomul 
Labiri 137 

Bishenmun  Singh  v.  Land  Mort- 
gage Bank  of  India        .         .       7 

Deputy  Commissioner  of  Bae 
Bareli  v.  Lai  Bampal  Singh     .       1 

Fanindra  Deb  Raikate.  Rajeswar 
Dass    .  .         .         .72 

Gungapershad  Sahu  v.  Maharani 
Bibi 47 

Mitchell  v.  Mathura  Dass  .         .150 
Moulvi  Muhammad  Abdul  Majid 
v.  Mussumat  Fatima  Bibi        .  159 

Nilakant  Banerji  v.  Suresh  Chun- 
der Mullick  ....   171 


PAGB 


Official    Trustee    of    Bengal    v. 
Krishna  Chunder  Mozoomdar.  166 


Prince  Mirza  Jehan  Eadr  Baha- 
door  v.  Nawab  Badshoo  Bahoo 
Sahiba  .         .         .         .124 

Bai  Bagunath  Bali  v.  Bai  Maharaj 

Bali 112 

Rajah  of  Pittapur  v.  Sri  Rajah 

Row  Buchi  Sittaya  Garu  .  16 
v.  Sri  Rajah 

Venkata  Mahipati  Surya  .  116 
Rajah   Run  Bahadoor  Singh  v. 

Mussumut  Lachoo  Eoer.  «  23 
Ramdin  v.  Ealka  Pershad  .  .12 
Rani  Bhagoti  v.  Rani  Chandan   .     67 

Sookhmoy  Chunder  Dass  v.  Sri- 
ma  ti  Monohurri  Dasi      .  .103 

Sri  Kishen  v.  Secretary  of  State 
for  India  in  Council        .  .142 

Srimati  Eamini  Soondari  Chow- 
dhrani  v.  Eali  Prosunno  Ghose  215 


VU1 


TABLE  OF  CASES  REPORTED. 


[Ind.  Ap.  Vol.  XII. 


PAGE 


Tekait  Ram  Chnnder  Singh  v. 

Srimati  Madho  Kumari  .  .188 

Thakur  Rohan  Singh  v,  Thakur 

Surat  Singh.  .  .  .52 
Thakur  Sangram  Singh  v.  Mns- 

snmat  Rajan  Bai   .         .         .183 


PAOK 


Toolshi  Pershad  Singh  v.  Rajah 
Ram  Narain  Singh        .         .     205 


Zemindar  of  Paloondah  v.  Secre- 
tary of  State  for  India  .  .      120 


LIST  OF  AUTHORITIES  CITED. 


paos 

Baillle's  Sales,  p.  208 96 

Hedaya,  vol.  ii.  c.  5,  and  voL  iii.  bk.  xxvi  c.  1        ..         ..  ..  ..       96 

Hunter's  Statistical  Account  of  Bengal,  vol.  x.  pp.  748,  402,  and  649       74,  77 
Macnaghten's  Hindu  Law,  vol.  iL  p.  118  204 

Mahomedan  Law,  p.  124  96 

Macpherson  on  Mortgages,  6th  ed.  p.  232     ..  218 

Story  on  Agency,  §  231-4      ..         ..         ..  ..     144 

Vyayastha  Chandrika,  vol.  ii.  p.  118  ..  ..         ..     204 

Darpana,  p.  767 199 

Wilson's  Glossary  "  Mukarruri,"  p.  352       207 


TABLE  OP  CASES  CITED. 


A. 

PAGE 

Abraham  v.  Abraham    .  .  .9  Moore's  Ind.  App.  195         .       76 

Adams  v.  Angell  .  .     5  Ch.  D.  634  .  .217 

Amwroonnisfla    Begum    v.    HetnarainJ  fl  D  A  lg63>  ^        207>  2n>  212 

AnundLal  Singh  Deo  v.  Maharaja  Dheraj l  eu ,   T   ,    .        ino  ao 

.     219 


S 


G-urrood  Narayun  Deo 
Aahgar  Ali  v.  Delroos  Banoo  Begum      .'   Ind.  Law  Rep.  3  Calc.  327 
Aahutoah.Dutt  v.  Doorga  Churn  Chatter-)  L&w  ^    6  ^  A      lg2 

JOO       •  •  •  •  J 


108 


B. 


Babaji  v.  Nana . 
Barrs  v.  Jackson 


.     Ind.  Law  Rep.  1  Bomb.  535 
1Y.&C.585 

Beynon  v.  Cook  .  '.  jLaw  *■*  10  <*•  APP'  391 

Bhuggobutty  Dossee  v.  Shamachurn  Bose    Ind.  Law  Rep.  1  Calc.  337 
Binode  Ram  Sein  v.  Deputy  Commis-)  7  Ql  .,    w  p  17Q 

sioner  of  the  Sonthal  Pergunnahs        .  f  '  SutlL  w-  *•  x '»     • 
Brunsden  v.  Humphrey  .     11  Q.  B.  D.  712 

Bulkley  v.  Wilford        .  .  .     2  CI.  &  P.  102 


.     189 

16,19 

215, 

219,  225 

.     218 

.     192 

•       16 
.     139 


Chhabila  Manchand  v.  Jadavbai 
Collier  v.  Walters 


c. 


3  Bomb.  H.  C.  87 
Law  Rep.  17  Eq.  259 , 


112 
30 


D. 

Deen  Dyal  Lall  v.  Choa  Singh   .  .     25  Suth.  W.  R.  189    . 

Dhumput  Singh  v.  Gooman  Singh  .     11  Moore's  Ind.  App.  434 

Dh^^D<n^hey  **  Mu88Umat  ShamH  3  Moore's  Ind.  Ap.  229 


219 
207 

113 


E. 


Earl  of  Aylcsford  v,  Morris 


Law  Ucp.  8  Ch.  484    . 


218 


Xll 


TABLE  OF  CASES  CITED.        [Ind.  Ap.  Vol.  XII. 


F. 


Flitters  v.  Allfrey 


.     Law  Rep.  10  C.  P.  29 


PAGE 

30,  32,  33 


G. 

G°8S£Ser  M°°kerjee  V'  Door&ftPer-l  14  Beng.  L.  R.  337     . 

Godolphin  v.  Duke  of  Marlborough        .     2  Yes.  Sen.  61 
Gokuldoss  v.  Kriparam  13  Beng.  L.  R.  206     . 

Gooroo  Doss  Dutt  v.  Oomachurn  Roy     .     22  Suth.  W.  R.  525    . 
Gourishahur  v.  Maharajah  of  Bulrampur    Law  Rep.  6  Ind.  App.  1 
Grant  v.  Bangsi  Deo      .  .  .6  Beng.  L.  R.  652 

Grwsh  Chunder  Lahoree  v.  Bhuggobutty)  13  Moore?g  ^  App  ^ 

Guardians  of  Mansfield  Union  v.  Wright    9  Q.  B.  D.  683 


113 

108 
218 
219 
54 
192 

219 

144 


H. 


Eansji  Chhiba  v.  Valabh  Chhiba 

Hari  v.  Maruti . 

Hurlah  Singh  v.  Jorawun  Singh 


Ind.  L.  R.  7  Bomb.  297 
Ind.  L.  R.  6  Bomb.  741 
6  Sel.  Rep.  168 


113 
113 
192 


J. 

Jackson  v.  Spittal         .  .  .     Law  Rep.  5  C.  P.  542. 

J1jD^SmSLUbby  S!njee  V'  ^  **?}  3  Moore'8  **  APP-  246 
Joba  Singh  v.  Meer  Nujeeb  Oollah         .     4  Sel.  Rep.  271 


117 

96 

207 


K 

Kali  Das  v.  Erishan  Chandra  Das           .     2  B.  L.  R.  F.  B.  103  .  .     140 

EaBumunnissa  Begum  v.  Nilratna  Bose    Ind.  L.  R.  8  Calc.  79  .  174,  180 

Khagowlee  Singh  v.  Hossein  Bux  Khan    7  Beng.  L.  R.  679       .  .       29 

Kooer  Golab  Sing  v.  Rao  Kurun  Sing     .     10  Beng.  L.  R.  1         .  .     118 

Krishna  Behari  Roy  v.  Brojeswari  Chow-)  Law  Rep.  2  Ind.  App.  285  20,  23, 

dranee                                                  •  J  31, 36 

Kristnappa  Chetty  v.  Ramasawmy  Iyer    8  Madras,  25  .            .  .     112 

Kumar ^arakeswar  Roy  v.  Kumar  Shoshi)   Lftw  ^     10  ^  A       fil  m 

Shikhareswar  ...  J  r  rr 


L. 


Lall  Beharee  Awustee  v.  Bholanath  Dey)  23  guth  w  R  49 

Chakladar     .  .  J 

Leake  v.  Robinson  .2  Mer.  363     . 

Luttrell  v.  Olmius  .11  Ves.  638    . 

Luximon  Row  8adasew  v.  Mullar  Row)  2  Knapp  60 

Bajee  .  .  .  -5 


219 

108 
139 

113 


Ikd.  Ap.  Vol.  XII.]       TABLE  OF  OASES  CITED.  xiii 


M. 


PAOB 


Maharajah  of  Bulrampur  v.  Uman  Pal)  T       n      -  ¥   .    .        rtrt_ 

Singh            .            .                         .  J  Law  RcP- 5  Ind-  APP- 225  •      w 

Maharani  of  Burdwan  v.  S.  Barada  Sun-)  n  T>  t    -»  n  ^   »- 

dariDebi      .            .            .            .[1B.L.R.P.B.  31     .  .     218 

Middleton  v.  Middleton    .                      .     1J.&W.  96.  139 

Misir  Baghobardial  v.  Rajah  Sheo  Baksh)  r  ~     -o      n  t  j    a       „^~  ~~  ~- 

Singh            .             .             .            .  i  Law  ^P*  9  Ind*  APP- 197  Mt  37 

Mothoor  Mohun  Mundul  v.   Ehemun-I  c  Q  n.  m  «  ioft 

kureeDossee             .             .             . }  5  Suth.  W.  R.  182      .  .     m 

Mohammed  Ewaz  v.  Birj  Lall    .                  Law  Rep.  4  Ind.  App.  175  153 

Mohanund   Chutturjea  v.    Govindnath)  -  «,  *      QO 

Ray.                                                    a  J  f  Bel.  Hep.  »z  .     218 

Monemotho  Nath  Dey  v.  Anunt  Nath  Dey  2  Ind.  Jur.  N.  S.  24    .  198 

Moonshee  Buzloor  Ruheem  tr.  Shumsoon-)  ^  •*••       »   t  j   a        »o  i**  a«,i 

nissa  Begum              .                         .  (  U  Moore  8  In<L  APP'  553  116>  219 

Mussumat  Bilasmoni  Dasi  v.  Raja  Sheo-i  T  ™  t>-     «  t  j    a       oo  o/v»   ,*.. .. 

pershad  Singh                         .             .  \  Law  ^  9  In(L  APP-  **  «*■  214 

Mussumat  Edun  v.  Mussumat  Bechun   .     8  Suth.  W.  R.  176  33,  36 

Musammat  Humeeda  v.Musammat  Bud-)  y,  Ruth.  W  R  525  ino 

Mussamut    Lakhu  Kowar  v.  Roy  Harif  •  «__  t    p  «*>«  oat  oio  mo 

Krishna  Singh  .  .  .  \  3  Ben*  L'  R  226        •  207>  212>  213 

Mussumat  Thuckrain  Sookraj  Eoowar  v.)  n  *#       >   t  j    a       iin 

The  Government       .             .             .  \  14  Moore  8  In<L  APP- 112  •       « 


75 
118 

218 

97 

112 
218 


N. 

Narain  Ehostia  v.  Lokenath  Khostia     .     Ind.  L.  R.  7  Calc.  461 
Narayan  Babaji  v.     Pandurang     Ram-)    .oBomb  148 
chandra  . ) 

Nawab  Azimut  Ali  Elian  v.  Jowahiri  10  •»#__,   T   ,    A       iAO 
g.     i  >  13  Moore  s  Ind.  App.  408 

Nawab  Maika  Jahan  Singh  v.  Deputy  i  T       „      fiT   ,    A       AO 
CommiMionerofLucknow     .  ^  }  Law  Rep.  6  Ind.  App.  63 

Neelkisto  Deb  Burmono  v.  Beerchunderl   ,„•»,       .   t  j    «        ^<« 
Thakoor  .  ^  12  Moore  8  Ind.  App.  540 

Nevffl  t».  Snelling  .  .     15Ch.D.  702 

Nidhoomoni  Delia  v.  Saroda   Perahadl  Law  Bep.  3  Ind.  App.  253  72,76,90 

Mookerjee     .                                    .(              r               rv  '     ' 

Nugender  Chunder  Ghose  v.  S.  Kamineel  n  Moore,g  In<L  App  241  21g 
uossee                                                 .1 


o. 

Outram  v.  Morewood    .  .  .3  East,  346    .  16, 18, 27 


P. 

P^ahmChetty°  ^^  "'  ^^  ^  Law  *•*■  4  ImL  APP* 109  •         113 
Pertaub  Deb  v.  Surrup  Deb  Raikut        .     2  Sel.  Rep.  249  .  .       75 

Petambar  Baboo  v.  Nilmony  Singh  Deo.     Ind.  L.  R.  3  Calc.  793  189, 192 

Prankristo    Mojoomdar    v.   8.  Bhagee-)  ^  guth  w.  r.  158    .  #     113 

rutee  Qooptia  .  .  . ) 


xiv  '       TABLE  OF  CASES  CITED.        [Im  Ap.  Vol.  XIL 


Prince  Mirza  Jehan  Kudr  Bahadoor  v. 

Nawab  Afsur  Bahu  Begum 
Pudma  Coomari  Debi  v.  The  Court  of 

Wards 


E. 


PAOE 

Law  Rep.  6  Ind.  App.  76  97 

Law  Rep.  8  Ind.  App.  246  139 


Rajah  Bishnath    Singh  v.   Ram  Churn)  t^       o  t\    a    /iopa\  ««  ««  «« 

Majmoadar                 .                          .]  Ben^'  S'  D*  A'  <1850)  *>  72«  » 

Rajah  Kishen  Datt  Ram  v.  Rajah  Mum-)  T       -,>      *  t'  j    a       , ,./. 

taz  Ali  Khan                          .              }  Law  Rep.  6  Ind.  App.  166  .       54 

Rajah  Nilmoni  Singh  v.  Bakranath  Singh    Law  Rep.  9  Ind.  App.  104  .     192 

Rajah  Sahib  Pershad  Sen  v.  Doorgaper-)  ,0  U/|A    .  T   ,    A       oot  _, 

shad  Tewari  .            .             .             .  \  12  Moore  8  In<L  APP'  331  •       «= 

Rajah  Udaya  Aditya  Deb  v.  Jadub  Lall  T„  d_  Q  T   ,    A       ftJO  mw  rtrt 

Aditya  Deb  .             .                          .  (  Law  ReP'  8  In<L  APP  248  75»  « 

Ranee    Khujooroonnissa    v.    Mussumat)  T       t>       o  t  j    a        M1 

Roushun  Tehan                     .            . }  Law  Rep.  3  Ind.  App.  291  .      96 

Rani  Lekraj  Kuar  v.  Mahpal  Singh        .     Law  Rep.  7  Ind.  App.  63  H2,  183 

Rao  Bahadur  Singh  v.  Muasamut  Jawa-)  T -d^iitja       «*  *™ 

hur  Kuar       .             .             .             .  \  Law  **■  U  In<L  APP'  75  •     192 

Rewun     Pershad    v.  Muasamut    Radha)  A  **,       »   t  j    a       -•/»»  4-A 

Beeby                        .                         .  \  4  Moore  8  ^  APP« 168  ■     112 

Rungama  v.  Atchama    .                         .4  Moore's  Ind.  App.  3  202 

Rungolou  Deo  v.  Deputy  Commissioned  •M'««ik  117  ino 

of  Beerbhoom                         .             .  /  Marsn' 117    •  •     192 

S. 

8a^ukhuxiI^lPandayv.SahKoondUBjLawRep2IniLApp211  ^     lg3 

^SidStogb067  V-'BhagUt'Bharat:}s.D.A.(1853)  .     192 

Segrave  v.  Kirwan                      .                  Beatt.  157                  .  .     139 

Shaikh  Nujmooddeen  Hossein  v.  Lloyd  .     16  Suth.  W.  R.  232    .  .     191 

Sidessury  Dossee  Dasi  v.  Doorga  ChurnJ  2  Ind  Jur  ^  g  }  22  198 

S^tffidi  ^rig  Bijai  Singh  * Gopai} Law  *■*• 7  ^ App- i?  •  ** 

Skinner  v.  Orde                                            Law  Rep.  7  Ind.  App.  210  47 

S.  M.  Moni  Dasi  v.  S.  M.  Prosunno  Nath  j  2  Ind.  Jur.  (N.S.)  18  .  .198 

Dasi  .  ./  N 

Sonatun  Bysack  v.  Sreemutty  Juggut-*  8  Moore»8  Ind.  App.  66  m     107 

soondree  Dossee         ...  J 
Soorjomonee  Dayee  v.  Suddanund  Moha-I  Law  Rep.  Ind.  App.  Supp.  Vol. 

patter  .  .(212  .         16,30,36 

Soorjeemony    Dossee    v.    Denobundhooi  6  Moore's  Ind.  App.  626  108,111 

Mullick         .  ,  .  .J 

Sri  Rajah  Rajeswara  v.  Sri  Virapratapahj  5  Madras,  31 .             .  .     113 

Rudra  ./ 

Sumbhoo  Chunder  Chowdhry  v.  NarainH  3  j^napp  55               .  .     139 

Dibeh  ./ 

T. 

Tacooideen  Tewarry  v.  NawaV  Syed  Ali)  u    ^    1  Ind  A      192  ^    2W 

Hossein  Khan  . )  r  rr 

m  ~  \  Law  Rep.  Ind.  App.  Supp.  Vol. 

TagoreCase      .  j      47.  ...     108 


Ixd.  Ap.  Vol.  XIL]      TABLE  OP  CASES  CITED.  xy 


PAGE 


Takaetnee  Goura  Coomaree  v.  Mussamut\  «  «  *t  t»  n  oao  i  nn 

Saroo  Coomaree         .             .              J  2  Suth.  P.  C.  808       .  .     192 

Tanjore  Case    .                         .            .7  Moore's  Ind.  App.  476  .     120 

TbStS£^° Buk8h  * Thakoor    ( Uw  B^ 4  ^nd-  app-  178  •  m 

Thakoor  Munoorunjun  Singh  v.  RajahS  3  Suth.  W.  R  84;  Law  Rep. 

Leelanund  Singh  .  J      Ind.  App.  Supp.  Vol.  181..  207, 214 

Tookwnurain  Sahee  *.  Baboo  Modnurain  J  g  D  ^  (18ig)  752  210 

u. 

D SowdSy  Ch0wdh^   "■    Gourenath}  13  Moore's  Ind.  App.  642  .     112 

V. 

Vaiighan  v.  Weldon      .                        .     Law  Sep.  10  C.  P.  47  .    117 

V&aralli  v.  Narayana  .                        .    Ind.  Law  Rep.  2  Mad.  19  .     113 

w. 

Watts  v.  Byrnes                                      .     1  D.  M.  <k  G.  240       .  .217 

Wilkinson  v.  Joughin   .                             Law  Rep.  2  Eq.  319  .  89 

z. 

Zalem  Boy  v.  Deb  Shahee         .            .     Marsh.  167    .            .  .     218 

Zohorooddeen  Sirdar  v.  Baharoollah  Sircar    Suth.  W.  B.  (1864)  185  .      97 


CASES 


IN 


THE    PEIVY   COUNCIL 


ON  APPEAL  FROM 


Cj&e  ^ast  Entries, 


THE  DEPUTY   COMMISSIONER  OF  RAE  1  JO.» 

BAEELI [Plaintiff; 


J '  1884 

and  Nov.  14. 

LAL  KAMPAL  SINGH Defendant. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Construction — Mortgage  Deed. 

In  construing  any  instrument  it  must  be  taken  as  a  whole,  and  that  con- 
struction must  be  put  upon  it  which  will  be  a  reasonable  one,  and  will  give 
effect  to  all  the  parts  of  it. 

Where  a  mortgage  deed  gave  an  absolute  power  to  the  mortgagee  to  take 
possession  of  the  whole  mortgaged  property  on  non-payment  of  an  instal- 
ment when  due,  and  contained  another  clause  directing  instead  a  sale  of  a 
sufficient  portion  to  realize  the  amount  thereof,  and  it  appeared  that  the 
latter  clause  could  be  referred  to  a  contingency,  so  as  not  to  conflict  with 
the  absolute  power  previously  given,  held,  that  it  must  be  so  construed. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (Oct.  31, 
1881)  reversing  a  decree  of  the  District  Judge  of  Bae  Bareli  (Dec. 
20, 1880)  and  dismissing  the  Appellant's  suit  with  costs. 

The  suit  was  brought  by  the  Appellant  as  manager  of  the 
Pindri  Oaneshpur  estate,  of  which  Shahdeo  Singh  was  the  pro- 

*  Present: — Lord  FitzGerald,  Sir  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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J.  C.        prietor,  to  enforce  a  mortgage  deed  granted  to  the  latter  by 

1884        Subhao  Kunwar,  the  late  wife  of  the  first  Defendant,  whereby  she 

Dzputy     pledged  to  him  certain  property  as  security  for  a  debt  of  Bs.50,000. 

^  ot^SjT*11  A^61  ker  death  the  property  passed  successively  into  the  hands 

Babkli      of  the  second  Defendant  and  the  first  Defendant,  against  whom 

Lal  Rampal  accordingly  the  present  suit  was  brought.    The  District  Judge 

.       '      gave  a  decree  in  flavour  of  the  Plaintiff  for  possession  of  the 

land.    The  Judicial  Commissioner  reversed  his  decision,  holding 

that,  upon  the  terms  of  the  mortgage  deed,  the  mortgagee  was 

not  entitled  to  possession,  but  only  to  realise  his  security  by  way 

of  sale.    The  question  for  decision  was  whether  his  construction 

of  the  mortgage  document  was  correct 

The  facts  of  the  case  and  the  mortgage  deed  sufficiently  appear 
in  the  judgment  of  their  Lordships. 

The  judgment  of  the  Judicial  Commissioner  was  as  follows:— 

"  The  main  contention  is,  whether  Plaintiff  is  entitled  to  re- 
cover possession  as  decreed,  or  whether  his  right  to  possession  is 
dependent  on  the  mortgagor's  consent,  leaving  him,  in  the  absence 
of  such  consent,  the  ordinary  right  of  realizing  the  mortgage 
money  by  sale. 

"  He  must  realize  his  money  by  realization  of  his  security.  And 
of  the  two  remedies  provided  for  in  the  covenant  the  Respondent 
mortgagor  had  the  choice,  whatever  may  have  been  the  motives 
under  which  the  covenant  was  drawn  up  and  executed. 

"  The  second  provision  does  not  merely  refer  to  the  detail  as 
to  half-yearly  settlement  of  accounts,  but  refers  to  the  entire 
covenant ;  and  I  see  no  reason  to  import  rather  strained  deduc- 
tions by  English  Courts  of  Equity  into  the  plain  matter  of  a  deed 
which  anyhow  reads  straightforward." 

Mayne,  and  Woodroffe,  for  the  Appellant,  contended  that  this 
construction  was  wrong  and  that  the  Plaintiff  had  under  the  deed 
an  absolute  right  to  take  possession  upon  default  in  payment 
The  option  given  to  the  mortgagor  in  the  deed  did  not  necessarily 
or  reasonably  extend  to  cutting  down  the  mortgagee's  power  to 
take  possession  and  to  making  such  remedy  dependent  on  the 
consent  of  the  mortgagor.  It  applied  to  the  mode  in  which  the 
debt  should  be  discharged  after  possession  had  been  taken. 
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Doyne,  and  C.  W.  Arathoon,  for  the  Respondent,  contended  that       J.  0. 
the  mortgagee's  right  to  immediate  possession  was,  by  the  terms       1884 
of  the  mortgage  deed,  made  dependent  on  the  consent  of  the      deputy 
mortgagor  to  be  obtained  after  the  happening  of  a  breach  of  Cotodssioneis 
promise  at  the  end  of  some  year.    The  words  must  be  construed      Babeu 
according  to  their  natural  meaning,  and  in  case  of  ambiguity  that  Lal  Bampal 
interpretation  is  to  be  preferred  which  is  most  favourable  to  the        1KQH' 
mortgagor. 

The  Appellant's  counsel  were  not  called  on  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Bichabd  Cough: — 

The  suit  in  this  case  was  brought  by  the  present  Appellant. 
The  plaint  prayed  that  under  the  terms  of  an  instrument  of 
mortgage,  dated  the  10th  of  March,  1874,  possession  as  mortgagee 
of  thirty-one  villages  specified  in  that  instrument  of  mortgage 
should  be  awarded  to  the  Plaintiff.  At  the  time  of  filing  the 
plaint  the  Kespondent  Rajah  Bampal  Singh  was  not  in  possession 
of  the  villages.  The  person  in  possession  was  Dirgaj  Kwtwar,  his 
mother.  Bampal  Singh  was  made  a  Defendant  on  the  ground 
that  under  the  circumstances  which  were  stated  in  the  plaint  he 
was  liable  to  pay  the  original  debt,  and  was  the  real  owner  of 
the  mortgaged  villages.  Dirgaj  Eunwar  was  made  a  Defendant 
as  being  the  party  in  possession.  The  plaint  was  filed  on  the 
31st  of  March,  1880.  On  the  11th  of  June,  1880,  there  were  pro- 
ceedings for  mutation  of  names.  It  is  not  necessary  to  go  into 
the  particulars  of  those  proceedings,  the  result  of  which  was  that 
Bampal  Singh  came  into  possession,  and  on  the  14th  of  June,  in 
his  written  statement  in  the  suit,  he  defended  it  as  being  in  pos- 
session, and  Dirgaj  Kunwar  in  fact  became  no  longer  a  real  party 
to  it.  The  contest  is  between  the  present  Appellant  and  Bampal 
Singh.  The  only  question  which  is  now  raised  is  upon  the  con- 
struction of  the  mortgage  of  the  10th  of  March,  1874. 

The  terms  of  that  mortgage,  after  reciting  particulars  shewing 
how  it  came  to  be  entered  into,  are  these: — After  stating  that 
there  was  to  be  a  mortgage  for  Rs.50,000,  with  a  promise  to  pay 

it  up  in  five  years,  from  1875  to  1879,  it  proceeds, — "  Therefore  I, 

B  2 
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j.  a       while  enjoying  sound  health  and  proper  senses,  do  hereby  mortgage 

1884        without  possession  to  the  Shahzada,  in  lieu  of  Rs.50,000,  being  the 

Deputy     balance  of  the  consideration  of  the  above-mentioned  decree,  the 

Commissioner  following  villages,  as  per  boundaries  given  below,  situate  in  the 

Babjeli  above-named  pargana  and  district,  together  with  all  vested  and 
Lal  Ramfal  contingent  rights,  the  gross  rental  of  which  is  Bs.18,253  12a.  3p^ 

8_^lH-  and  the  Government  revenue,  Rs.7986 ;  my  husband  having  gifted 
them  to  me  by  a  deed  of  gift  dated  the  2nd  of  June,  1873,  with 
power  to  sell  or  mortgage  or  transfer  in  every  way  the  proprietary 
right,  and  I  holding  possession  thereof :  Bajah  Hanwawt  Singh,  my 
father-in-law,  has  also  recognised  the  fact  by  the  decree  dated  the 
7th  of  September,  1871 ;  and  in  case  of  change  of  heirs  from  time 
to  time  this  property  cannot  be  taken  out  of  my  possession ;  and 
I  covenant  as  follows : — 1.  I  will  pay  Rs.10,000  per  annum  at 
both  crops  to  the  Shahzada  Sahib,  and  out  of  that  amount  his 
servants  will  first  deduct  the  interest,  whatever  it  may  come  to 
by  calculation,  and  then  credit  the  balance  towards  the  principal: 
and  in  case  of  any  disorder  which  may  cause  default  in  payment 
of  the  instalment  the  servants  of  the  Shahzada  Sahib  Bahadur, 
taking  complete  possession  of  the  mortgaged  estate,  will  hold 
themselves  liable  for  the  payment  of  the  Government  revenue, 
including  land  revenue  and  cesses  of  all  sorts,  and  having  first 
deducted  from  the  savings  the  cost  of  making  collections  at  the 
rate  of  10  per  cent,  on  the  gross  rental  on  account  of  the  pay  of 
servants,  will  credit  the  balance  towards  the  instalment  money; 
at  the  end  of  each  year,  in  the  months  of  May,  June,  November, 
and  December,  having  made  up  accounts,  they  will  note  the  date 
of  realization.  Till  the  time  the  accounts  are  made  up  there 
will  be  no  claim  or  objection  on  my  part  to  set  off  the  interest 
against  the  amount  collected  ;  on  the  other  hand  the  amount 
collected  will  be  considered  as  amount  in  deposit."  To  stop 
here  for  the  present,  there  is  here  a  distinct  provision  that  upon 
default  in  payment  of  an  instalment  the  mortgagee  by  his  servants 
was  to  take  possession  of  the  mortgaged  property,  and  to  collect 
the  revenue,  and  apply  it  towards  the  payment  of  the  instal- 
ment. The  words  are : — "  The  servants  taking  complete  posses- 
sion." That  evidently  shews  that  possession  was  to  be  taken, 
the  mortgagee  was  to  have  power  to.  take  possession  on  the  non- 
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payment  of  an  instalment*    What  is  said  by  the  District  Judge       j.  c. 
in  his  judgment  is  very  pertinent  to  this  part  of  the  instrument.       1884 
He  says,  "  The  question  involved  in  the  fifth  issue  now  remains     deputy 
to  be  determined,  viz.,  whether  under  the  terms  of  the  deed  of  Commissioner 

...  of  Bam 

mortgage  the  Plaintiff  is  entitled  to  sue  for  possession.     The      Bareli 
words  of  the  deed,  so  far  as  they  bear  upon  this  point,  have  been  lal  Bampal 
carefully  read  and  considered  by  me  in  the  original  Hindustani,      Singh. 
and  a  literal  translation  has  been  given  above  in  this  judgment. 
There  is  no  doubt  that  there  is  some  ambiguity  in  the  language 
of  the  deed.    That  a  breach  of  the  condition  as  to  regular  pay- 
ment of  instalment  has  taken  place  is  not  denied  on  behalf  of  the 
defence  ;  but  it  is  contended  that  such  breach  having  taken  place 
the  Plaintiff's  only  remedy  is  to  sue  for  the  recovery  of  the  mort- 
gage debt,  and  that  the  Plaintiff's  right  to  enter  into  possession 
was  intended  to  be  contingent  upon  the  wish  of  the  mortgagor. 
For  this  contention  the  defence  relies  upon  these  words  of  the 
deed : — '  And  if  this  be  not  agreeable  to  me  then  immediately  on 
the  happening  of  the  breach  of  promise,  after  the  end  of  the  year, 
they  may  realize  the  entire  instalment  money,  &c.'    It  is  con- 
tended by  the  defence  that  the  word  *  this '  (yeh),  used  in  the 
above  sentence,  applies  to  all  the  preceding  conditions  in  the 
deed,  and  that  it  makes  the  condition  of  taking  possession  entirely 
dependent  upon  the  mortgagor's  wish.    But  I  am  of  opinion  that 
this  is  not  a  fair  construction  of  the  Hindustani  words  as  they  are 
used  in  the  deed.      The  language  of  the  deed  shews  that  the 
power  of  obtaining  possession  on  failure  of  regular  and  full  pay- 
ment of  instalments  was  given  absolutely,  the  words  used  being, 
1  kabya  Icarke '  (having  taken  possession),  and  emphasised  by  the 
words  *  si  wakt,'  at  once,  which,  read  together,  indicate  absolute 
power  to  take  possession."    Therefore  we  have  in  the  first  part  of 
this  instrument  an  absolute  power  on  the  part  of  the  mortgagee  to 
take  possession  on  nonpayment  of  an  instalment.     That  this  was 
contemplated  is  shewn  also  by  the  provision  at  the  end  of  the 
instrument,  which  says : — "  Should,  on  the  expiry  of  the  term  of 
this  instrument,  any  money  remain  due,  then,  till  the  payment 
thereof,  possession  will  continue  according  to  the  terms  herein  set 
out."    Then,  after  the  passage  which  has  been  read,  comes  the 
part  upon  which  the  Respondent  relies.   "  If  I  do  not  accept  this. 


4  INDIAN  APPEALS. 

j.  c.       while  enjoying  sound  health  and  proper  senses,  do  > 

1884        without  possession  to  the  Shahzada,  in  lieu  of  F|>      ^ 
Dbputt     halance  of  the  consideration  of  the  above-n*2   ^      £ 
Commissioner  following  villages,  as  per  boundaries  give^- \  A     & 

Babeu      above-named  pargana  and  district,  toge^  %\*"m     £ 
Lal  Rampal  contingent  rights,  the  gross  rental  of  ^.  *  %•%>.$-     ' 

SlN01L      and  the  Government  revenue,  Ks.79$  %  %  %  jj J 

them  to  me  by  a  deed  of  gift  dat^  p  J  (f  |  ^  f' 

^  a  ^. 


power  to  sell  or  mortgage  or  trai^  ^'  "$  ^  §  f *  f*  fl 

right,  and  I  holding  possession^  \,$  %  4  &.%  &  > 

father-in-law,  has  also  recogi*  \%%-\\  t  %  %   & 

7th  of  September,  1871 ;  ajf  |  £  {#  f  £  |  £  * 

to  time  this  property  can  |  £  1  *   S  t  g  %       ^  >. 

I  covenant  as  follows j/«,|  f  f  {  |         * ,^  *  *" 

both  crops  to  the  Sh;/|  |f  §  f,  '"*    tfj*  ^ 

servants  wUl  first  d^||^       if*'  ^  ^ust  be  put 

by  calculation  and,-  |  j  J  *  -  ^  g.ye  effect  ^  ^ 

and  in  case  of  aT;  I  r «  ,,     .        «.    ,  .      «. 

/|  ?  ..ill  give  effect  to  all  is 

T  /  >  *  tnis  "  may  be  referred  to  the 

,         ■  /  **  that  passage,  namely,  that  which 

s±  the  interest  against  the  amount  col- 

y  0ee  when  in  possession.    The  other  construc- 

e  ucte'  ^y  no|.  g- ye  ^e  PJQP0J  effect  to  the  first  part  of 

**  e  °  ^t,  but  it  would  also  involve  what  could  scarcely  have 

servp        .emplated  by  the  parties,  viz.,  that  the  only  security,  the 
Aemedy  which  the  mortgagee  would  have  if  the  mortgagor 
8  nought  fit  to  insist  upon  it,  would  be  that  upon  default  in  pay- 
ment of  an  instalment  he  would  be  obliged  to  sell  a  portion  of 
the  property  so  as  to  realize  the  amount  of  that  instalment   That 
can  scarcely  have  been  in  the  contemplation  of  the  parties.    The 
instrument  must  be  looked  at  as  a  whole,  and  in  their  Lordships1 
opinion  the  reasonable  construction  is  that  there  was  an  absolute 
power  to  the  mortgagee  to  take  possession  on  default  in  payment 
of  an  instalment,  but  if  the  mortgagor  objected  to  the  mortgagee 
applying  the  rents  in  reduction  of  the  principal  and  interest,  the 
mortgagee  might  sell  the  mortgaged  property  and  the  other 
property  which  was  brought  into  the  security,  in  order  to  satisfy 
the  debt.    This  seems  to  their  Lordships  to  be  the  reasonable 
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^  ^trument.    It  is  the  construction  which  the       J.  C. 

^  it,  but  which  the  Judicial  Commissioner       1884 


^      ^  before  reversed  his  judgment.  Deputy 

^   fr.      &  v  advise  her  Majesty  to  reverse  the  Commmsioheb 

^m>  \  ner,  leaving  the  judgment  of  the      Babbli 

g,  4>    J  spondent  will  pay  the  costs  of  Lal  Bampal 

*J%  #  ipeal  in  the  Court  of  the      ^ 


0     <      "A 

'A  i   S 
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■  V  i^*"  ^*±<**.  *     * 


%  4  %        ^*£*>> 

%  %  JV^%J*-  -•«•  •     •     •     Appellants;         J.C* 
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-  **EAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

actice — Construction  of  Decree — Jurisdiction  in  Execution — Costs, 

C&se  in  which  it  was  held  that  a  decree  of  a  District  Judge  was  on  its 
^Tue  construction  rightly  treated  as  his  decree,  though  in  some  of  its  terms 
Vt  purported  to  amend  a  decree  of  the  Subordinate  Judge,  and  was  rightly 
carried  into  execution  by  the  District  Judge.    His  jurisdiction  so  to  do 
could  not  properly  be  questioned  on  a  mere  application  to  him  for  post- 
ponement of  an  execution  sale. 

Costs  occasioned  by  the  introduction  of  unnecessary  and  irrelevant  matter 
^to  the  record  disallowed. 

-A/pPEAL  from  a  decree  of  the  High  Court  (April  8,  1881) 
firming  a  decree  of  the  District  Judge  of  Bhagulpore  (Nov.  6, 
T880)  made  in  certain  execution  proceedings  sued  out  by  the 
Respondent  against  the  Appellants. 

'The  question  at  issue  was  as  to  the  jurisdiction  of  the  Court  of 
the  District  Judge  to  execute  the  decree,  the  Appellants  con- 
tending that  it  was  properly  executable  by  the   Subordinate 

Judge. 

*  Present  .-—Lord  FitzGebald,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier, 
Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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The  facts  appear  in  the  judgment  of  their  Lordships. 

The  order  of  the  District  Judge  (Nov.  6, 1880)  was  as  follows  :— 

"  I  have  to  pass  orders  in  the  application  made  yesterday  on 
behalf  of  the  judgment-debtors.  The  execution  proceedings 
have  now  been  pending  for  many  months,  and  several  attempts 
have  been  made  from  several  quarters  to  prevent  execution  being 
obtained.  The  pleader  who  now  at  the  very  moment  of  sale 
comes  forward  with  the  objection  that  the  properties  can  only  be 
sold  under  the  first  decree  and  by  the  Court  which  passed  that 
first  decree,  took  a  prominent  part  on  behalf  of  other  parties  in 
those  attempts. 

"  The  Land  Mortgage  Bank  appears  to  have  obtained  a  decree 
before  the  first  Subordinate  Judge,  which,  it  was  found,  could  not 
be  executed.  A  suit  was  brought  in  this  Court  to  amend  the 
decree,  and  eventually  the  amendment  was  allowed  on  the 
strength  of  a  written  compromise.  It  seems  to  me  that  the  two 
decrees  must  be  regarded  as  one  passed  by  this  Court,  and  that 
the  objection  to  the  sale  should  be  disallowed.  This  appears  the 
course  most  according  with  equity.  The  judgment-debtors  are 
not  apparently  prejudiced  in  any  way  by  this  Court  proceeding 
to  execute  the  decree.  Moreover  it  may  be  well  argued  that  it  is 
only  the  decree  of  this  Court  which  has  validity.  The  decree  of 
the  first  Subordinate  Judge  was  found  to  have  no  validity  as 
originally  framed,  and  it  is  only  when  it  becomes,  as  it  were, 
embodied  in  the  amending  decree  of  this  Court  that  it  has  any 
validity.  Notwithstanding  the  words  in  sect.  278  of  Act  X.  of 
1877,  *  as  if  he  was  a  party  to  the  suit/  I  am  not  certain  that  the 
present  objection,  though  made  by  a  party  to  the  suit,  does  not  fell 
within  that  section.  If  so,  it  should  be  disallowed,  because  it  has 
been  unnecessarily  delayed.  If  not,  I  think  I  ought  to  disallow 
it,  because  it  has  been  vexatiously  delayed,  and  this  is  a  good 
ground  of  rejection,  unless  when  the  judgment-debtors  would  be 
unduly  prejudiced.  The  sale  will  therefore  proceed.  The  decree- 
holder  will  have  his  costs,  viz.,  Bs.32,  as  connected  with  this 
application." 


Leith,  Q.C.,  and  G.  W.  Arathoon,  for  the  Appellants. 
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Doyne  (Davey,  Q.C.,  with  him),  for  the  Respondent,  was  not 
called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Abthub  Hobhouse  : — 

The  question  raised  in  this  appeal  relates  to  the  propriety  of  a 
sale  effected  on  the  6th  of  November,  1880,  under  the  order  of 
the  District  Judge  of  Bhagvlpore.  The  Appellants  are  the 
judgment-debtors  of  the  Respondents,  and  the  debt  was  secured 
by  a  mortgage.  A  suit  was  instituted  by  the  Respondents  before 
the  Subordinate  Judge  of  BhagtUpore,  for  the  purpose  of  realising 
that  mortgage,  and  on  the  8th  of  January,  1877,  a  decree  was 
made,  under  which  the  property  comprised  in  the  mortgage  was 
to  be  sold.  Before  the  sale  was  effected  certain  objectors  ap- 
peared, and  then  it  turned  out  that  the  Appellants  had  assumed 
to  include  in  this  mortgage  certain  property  which,  by  a  previous 
family  arrangement,  had  passed  to  other  members  of  the  family. 
But  at  the  same  time,  and  by  the  same  arrangement,  the  Appel- 
lants had  received  other  properties  which  were  not  included  in 
the  mortgage.  The  Respondents  then  instituted  another  suit, 
also  in  the  Court  of  the  Subordinate  Judge  of  BhagtUpore,  for  the 
purpose  of  bringing  within  the  influence  of  the  mortgage  the 
property  which  by  the  family  arrangement  had  been  substituted 
for  the  property  that  was  professedly  mortgaged,  but  did  not 
belong  to  the  mortgagors.  That  suit  was  called  up  by  the 
District  Judge  into  his  Court,  and  in  that  suit  a  decree  was  made 
on  the  6th  of  August,  1879,  by  the  District  Judge,  which  has 
now  to  be  construed. 

The  decree  was  made  by  the  consent  of  the  debtors,  and  the 
effect  of  it  was  this:  The  Court  declared  that  the  substituted 
properties  were  fit  to  be  sold  by  auction  in  execution  of  the 
decree  of  the  creditors  (that  is  the  decree  of  the  8th  of  January, 
1877),  and  that  for  the  purpose  of  that  auction  sale  this  suit 
ought  to  be  taken  as  supplemental  to  the  former  suit.  Then  it 
directed  that  the  mortgage  given  by  the  debtors  to  the  creditors, 
and  the  aforesaid  decree  of  the  8th  of  January,  1877,  should  be 
amended  according  to  the  previous  declaration.    Another  term 
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J.  G.        of  the  consent  decree  was  that  the  debtors  should  have  six  months 
1884        time,  from  the  date  of  the  decree  in  the  new  suit,  for  making 
BiBHENinTN   arrangements  for  payment  of  the  amount  due. 

Those  were  the  main  terms  agreed  upon,  and  embodied  in  the 
decree.  The  six  months  elapsed,  and  some  time  after  they  had 
elapsed  the  creditors,  the  Respondents,  presented  a  petition  for 
execution  of  the  decree  in  the  second  suit.  It  has  been  disputed 
whether  it  was  a  petition  for  the  execution  of  the  decrees  in  both 
suits.  Fart  of  the  petition  looks  one  way  and  part  the  other,  but 
it  may  be  taken  to  be,  as  the  Appellants  contend  that  it  was,  a 
petition  for  the  execution  of  the  decrees  in  both  suits.  Now  it  is 
a  very  odd  thing  that  there  is  not  in  this  record  any  copy  of  the 
order  made  upon  that  petition.  All  their  Lordships  find  is  that 
an  order  was  made  fixing  the  sale  for  the  5th  of  November,  1880, 
and  that  an  application  was  made  by  the  Appellants  for  a  post- 
ponement of  that  sale.  The  application  seems  to  have  been 
made  on  the  very  day  for  which  the  sale  was  fixed.  The  Judge 
refused  that  application.  The  sale  took  place.  The  Appellants 
say  they  are  aggrieved  by  that  sale,  and  they  seek  by  this  appeal 
in  some  way  to  disturb  the  sale.  It  is  difficult  to  say  what  they 
seek  because  they  now  rest  their  case  upon  the  allegation  that 
the  execution  proceedings  should  have  been  carried  into  effect  by 
the  Subordinate  Judge,  and  that  the  District  Judge  had  no  such 
power.  If  so,  the  order  by  which  the  Appellants  are  aggrieved 
is  the  order  which  was  made  in  answer  to  the  petition  for  execu- 
tion, and  which  ordered  the  sale ;  and  that  order  is  not  appealed 
from.  The  order  that  is  appealed  from  is  the  order  made  by  the 
District  Judge  refusing  the  application  to  postpone  the  sale, 
which  was  a  totally  different  question.  It  would  be  exceedingly 
difficult  for  the  Appellants  to  succeed,  even  if  there  were  no 
jurisdiction,  because  they  have  never  taken  the  proper  course  to 
complain  on  the  ground  of  want  of  jurisdiction.  They  complain 
only  of  that  which  is  discretionary  in  the  Judge,  of  ordering  the 
sale  to  take  place  at  the  time  fixed  or  to  postpone  it.  That  is  the 
ground  of  appeal  to  the  High  Court,  and  the  ground  of  their 
appeal  here. 

But  their  Lordships  do  not  desire  to  rest  their  decision  upon 
that  point.    They  think  on  the  point  which  has  been  argued  at 
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the  bar  here,  though  it  is  not  properly  raised  by  the  petition  of       J.  a 
appeal,  that  the  Appellants  have  shewn  no  case  for  disturbing  the       1884 
order  made  by  the  District  Judge.  It  is  quite  clear  that  in  apply-   bishenmttk 
ing  to  the  District  Court  for  execution  of  the  decree  in  the  new      8nrGH 
suit  the  parties  must  have  considered  that  the  decree  was  one  of      Lahd 
the  District  Judge,  and  to  be  carried  out  by  the  District  Judge ;     Bank  of 

and  though  unfortunately  we  have  not  got  the  order  made  on  the       ™* 

petition  for  execution,  the  District  Judge  himself  must  have  so 
considered,  because  he  made  the  order  for  that  sale,  and  the  sole 
question  is  whether  the  decree  of  the  6th  of  August,  1879,  was 
the  decree  of  the  District  Judge. 

Now,  like  other  decrees  of  Indian  Courts,  this  is  not  drawn  in 
the  most  artistic  form  ;  and  it  might  be  open  to  argument  whether 
in  saying  the  decree  of  the  Subordinate  Judge  should  be  amended 
that  decree  still  remained  the  decree  of  the  Subordinate  Judge ; 
but  their  Lordships  think  that,  even  construing  the  language  of 
the  decree  strictly,  the  better  construction  is  that  it  was  intended 
the  decree  should  be  that  of  the  District  Judge,  and  they  think 
that  in  point  of  procedure  it  was  more  proper  to  make  it  the 
decree  of  the  District  Judge  than  the  decree  of  the  Subordinate 
Judge.  If  then  it  was  desired  that  the  Subordinate  Judge  should 
execute  the  decree,  there  should  have  been  an  order  made  by  the 
District  Judge  ordering  the  Subordinate  Court  to  carry  the  decree 
into  execution.  The  District  Judge  did  not  take  that  view.  He 
carried  his  own  decree  into  execution,  and  their  Lordships  con- 
sider that  the  decree  which  he  carried  into  execution  drew  up 
into  itself  the  decree  of  the  Court  below,  and  that  it  was  in  effect 
a  decree  for  a  sale  of  the  whole  of  the  property  which  the  new 
suit  approved  to  be  the  property  affected  by  the  mortgage.  It 
may  be  observed  in  construing  that  decree  that  there  is  certainly 
one  term  in  it  which  applies  to  the  whole  property ;  that  which 
was  originally  well  mortgaged,  and  that  which  was  substituted 
into  the  mortgage,  namely,  that  six  months  time  should  be  allowed 
to  the  Appellants  to  make  arrangements.  Their  Lordships  think 
that  on  the  broad  construction  of  this  decree  the  sensible  view  of 
it  is  to  hold  that  it  was  the  decree  of  the  District  Judge,  that  it 
affected  the  whole  property  mortgaged,  and  that  his  jurisdiction 
to  order  execution  was  clear. 
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The  result  is  that  the  appeal  ought  to  he  dismissed,  and  their 
Lordships  will  therefore  humbly  advise  Her  Majesty  to  that  effect 

The  Appellants  must  pay  the  costs  of  the  appeal ;  but  their 
Lordships  observe  that  in  this  record,  as  in  many  others  that  come 
before  them,  there  is  matter  introduced  which  could  not  possibly 
have  any  bearing  upon  the  question  raised  by  the  appeal.  There 
is  a  map  of  the  district  of  Bhagulpore,  which  is  nothing  but  a 
copy  of  a  public  map.  It  is  not  an  estate  map,  and  even  if  it 
were  it  would  be  difficult  to  see  how  it  could  bear  on  the  question 
involved  in  this  appeal.  There  are  also  nearly  thirty  pages  of  jum- 
mabundi  accounts,  and  it  is  impossible  to  understand  how  those 
could  have  had  any  bearing  upon  the  appeal.  Therefore,  in  the 
taxation  of  the  costs,  their  Lordships  desire  that  the  Registrar 
shall  disallow  all  such  as  have  been  occasioned  by  the  introduc- 
tion of  irrelevant  matter. 

Solicitor  for  Appellants :  T.  L.  Wilson. 

Solicitors  for  Respondents :  Freshfidds  &  Williams. 


J.0.»      RAMDIN Plaintiff; 

1884  AND 

Dee.  ii.     KALKA  PERSHAD Defendant. 

ON  APPEAL  FROM  THE  HIGH  COURT  AT  ALLAHABAD. 

Act  IX.  of  1871,  Sched.  ii.,  Arts.  65, 132— Limitation— Remedies  of 

Mortgagee* 

Where  a  mortgagee  sued  in  covenant  and  also  to  enforce  his  mortgage 
security,  held,  that  under  Act  IX.  of  1871,  sched.  ii.,  art.  65,  the  personal 
remedy  was  barred  in  three  years,  but  that  art  132  of  the  same  schedule 
provided  a  limitation  of  twelve  years  as  againnt  the  mortgaged  property. 

CONSOLIDATED  APPEAL  from  decrees  of  the  High  Court 
(Aug.  4,  1881),  reversing  decrees  of  the  District  Judge  of 
Furuckabad  (Dec.  2, 1880),  which  reversed  decrees  of  the  Sub- 
ordinate Judge  (Sept.  24, 1880). 

*  Present : — Lord  FitzGkrald,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collkb, 
Sir  Richard  Couch,  and  Sib  Arthur  Hobhousb. 
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The  facts  appear  in  the  judgment  of  their  Lordships. 

Doyne,  for  the  Appellant. 

The  Respondent  did  not  appear. 


The  judgment  of  their  Lordships  was  delivered  by 
Lobd  FitzGerald: — 

This  is  a  suit  instituted  by  the  mortgagee  against  the  mort- 
gagor. He  seeks  to  enforce  a  mortgage  not  under  seal  dated  the 
25th  of  January,  1870,  by  which  certain  property  was  pledged  to 
him  for  a  mortgage  debt;  he  alleges  that  the  Defendant  has 
failed  to  pay  both  principal  and  interest,  and  prays  that  the 
principal  and  interest  may  be  enforced  against  the  mortgaged 
property,  and  also  by  rendering  the  person  of  the  Defendant  and 
his  other  property  liable.  Therefore,  although  it  is  a  mortgage 
suit,  there  are  two  distinct  remedies  sought,  one  against  the 
mortgaged  property,  and  the  other  by  rendering  the  other  pro- 
perty and  the  person  of  the  Defendant  liable.  The  Defendant 
does  not  dispute  the  mortgage.  He  raises  no  question  as  to  the 
right  of  the  Plaintiff  to  have  the  mortgaged  property  sold,  but 
he  says  that  the  remedy  sought  against  him  personally,  and 
against  his  other  property,  is  barred  by  the  operation  of  the 
Limitation  Act  of  1871. 

Their  Lordships  turn  then  to  see  what  the  mortgage  transaction 
was.  It  is  very  plain  and  very  simple.  The  instrument  recites 
the  mortgage  of  certain  property  for  Bs.1300  to  the  present 
Plaintiff,  that  the  interest  should  be  at  the  rate  of  one  per  cent, 
per  mensem,  and  the  principal  and  interest  to  be  repaid  at  the  end 
of  Jeth  Sambat  1927.  The  instrument  then  says : — "  I  have  re- 
ceived the  mortgage  money  in  full.  I  therefore  covenant  that  if 
I  fail  to  pay  the  principal  with  interest  on  the  promised  date  the 
mortgagees  will  be  at  liberty  to  recover  through  the  Court  their 
whole  money  in  a  lump  sum  from  me  or  the  mortgaged  property." 
The  mortgagor  thus  gives  the  mortgagee  a  pledge  of  certain 
fixed  immoveable  property,  and  also  gives  as  a  further  security 
his  personal  bond  or  covenant.  A  period  of  nearly  ten  years 
elapsed  from  the  time  at  which  the  mortgage  money  with  interest 
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became  payable  before  the  suit  was  instituted.  The  question 
submitted  for  their  Lordships'  consideration  is,  whether  the  lesser 
period  of  limitation,  three  or  six  years  as  the  case  may  be,  has 
barred  the  pergonal  remedy  against  the  mortgagee,  even  though 
the  mortgage  remains  in  full  force,  as  against  the  mortgaged 
property. 

Their  Lordships  are  of  opinion  that  the  judgment  of  the  High 
Court  is  correct.  The  Judge  of  the  Primary  Court  held  that  the 
personal  demand  was  barred.  The  Judge  of  the  District  Court 
held  the  contrary — that  there  could  be  but  one  period  of  limita- 
tion, and  that  was  a  period  of  twelve  years,  applicable  to  the 
mortgage  of  fixed  property,  which  carried  with  it  and  gave  the 
same  twelve  years  for  the  enforcement  of  the  personal  security. 
Their  Lordships  are  of  opinion  that  the  district  Judge  is  wrong 
in  point  of  law.  There  are  two  remedies  distinctly  sought  in  the 
Plaintiffs  petition,  the  one  against  the  mortgaged  property,  the 
other  against  the  person  and  against  the  other  property  of  the 
Defendant.  As  to  the  mortgaged  property  there  is  now  no  ques- 
tion. Their  Lordships  are  of  opinion  that  the  law  of  limitation 
which  says  a  bond  for  money  must  be  enforced  within  a  certain 
date  applies  to  the  specific  demand  here  for  a  personal  remedy 
against  the  Defendant.  The  Plaintiff  can  have  no  personal 
remedy — his  remedy  against  the  person  of  the  mortgagor  is  barred, 
but  his  right  remains  to  enforce  his  demand  against  the  mort- 
gaged property.  As  far  as  personal  demands,  including  simple 
bonds,  are  concerned,  the  language  of  the  Act  is  plain  and  clear. 
Sect.  4  of  the  Act  of  1871  directs  that  every  suit  instituted  after 
the  period  prescribed  therefor  in  the  second  schedule  shall  be 
dismissed.  The  second  schedule  places  simple  money  demands 
generally  under  the  three  years'  limitation,  and  under  No.  65  the 
same  limitation  is  applied  to  a  single  bond,  and  under  the  same 
limitation  are  placed  bills  of  exchange,  arrears  of  rent,  and  suits 
by  mortgagors  to  recover  surplus  from  mortgagee.  The  six  years' 
limit  embraces  suits  on  foreign  judgments  and  some  compound 
registered  securities.  The  twelve  years'  period  is  made  applicable 
principally  to  suits  in  respect  of  immovable  property,  though  it 
also  applies  to  judgments  and  recognizances  in  India.  But  the 
counsel  for  the  Appellant  relied  upon  the  language  of  the  132nd 
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article  of  the  second  schedule,  "For  money  charged  upon  im- 
moveable property,  twelve  years."  His  contention  was  that  that 
period  of  twelve  years  applied  to  every  remedy  which  the  instru- 
ment carried  with  it,  and  gave  twelve  years  for  the  personal 
remedy  against  the  mortgagor  as  well  as  against  the  mortgaged 
property. 

Looking  at  the  previous  language  with  reference  to  personal 
suits,  and  at  the  language  of  article  132,  their  Lordships  think 
great  inconveniences  and  inconsistencies  would  arise  if  they  did 
not  read  the  latter  as  having  reference  only  to  suits  for  money 
charged  on  immoveable  property  to  raise  it  out  of  that  property. 
That  seems  to  their  Lordships  what  the  Legislature  intended, 
and  they  are  therefore  of  opinion  that  the  decision  of  the  High 
Court  was  right. 

That  being  so,  their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  decree  appealed  from.  There  being  no  appearance 
for  the  Respondent  here  there  will  be  no  costs. 

Their  Lordships  desire  to  add  that  their  opinion  on  this  appeal 
also  applies  to  the  separate  appeal  on  the  mortgage  bond  of  the 
10th  of  June,  1871. 
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Solicitor  for  Appellant :  T.  L.  Wilson. 
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Nov.  20, 21.  gRI  RA  JAH  R0W  BUCHI  siTTAYA  GARU  }  _ 

—                   -  >  Defendants, 

and  Othebs J 

ON  APPEAL  FROM  THE'  HIGH  COURT  AT  MADRAS. 

Estoppel— Act  X.  of 1877,  «.  13 — Suits  relating  to  different  Estates— Practic*- 

Costs. 

In  a  former  suit  between  the  same  parties,  but  relating  to  different 
property,  an  issue  as  to  the  fact  of  an  adoption  was  heard  and  decided  :— 

Eeld,  that  sect.  13  of  the  Civil  Procedure  Code,  1877,  barred  the  trial  of 
that  issue  in  the  present  suit.  An  estoppel  is  binding  notwithstanding 
that  the  suit  which  raises  it  relates  to  a  different  property. 

Costs  occasioned  by  the  introduction  into  the  record  of  unnecessary 
and  irrelevant  matter  disallowed. 

APPEAL  from  a  decree  of  the  High  Court  (Dec.  1, 1880),  affirm- 
ing  a  decree  of  the  Subordinate  Judge  of  Coeonada  (Dec.  19, 
1879),  which  dismissed  the  Appellant's  suit  with  costs. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Mayne  (Laing,  with  him),  for  the  Appellant,  contended  that 
under  the  special  circumstances  of  the  case  (there  not  being 
identity  of  subject-matter,  in  the  suits)  the  decree  of  1840  did 
not  operate  as  res  judicata.  The  will  dealt  with  two  sets  of 
property.  He  referred  to  Barrs  y.  Jackson  (1)  ;  Outram  v.  More- 
wood  (2) ;  Brunsden  v.  Humphrey  (3). 

Doyne,  and  Johnstone,  for  the  Respondents,  contended  that  as 
the  issue  was  one  that  was  substantially  the  same  in  both  cases 
the  suit  was  barred.  Reference  was  made  to  sect.  13  of  Act  X. 
of  1877 ;  Soorjomonee  Dayee  v.  Suddanund  Mohapatter  (4) ;  Tekatt 
Doorga  Persad  Singh  v.  Tehaitni  Doorga  Konwari  and  Another  (5). 

*  Present : — Lord  FitzGerald,  Sib  Barnes  Peacock,  Sir  Robert  P.  Collikb, 
Sir  Biohard  Couch,  and  Sir  Arthur  Hobhoube. 


(1)  2  Sm.  L.  C.  830 ;  1  Y.  &  C.  685,      (3)  11  Q.  B.  D.  712 ;  14  Q.  B.  D.  141. 
and  on  appeal  1  Phil.  582.  (4)  Law  Bep.  Ind.  Ap.  Sup.  Vol.  p.  212. 

(2)  3  East,  346.  (5)  Law  Rep.  5  Ind.  Ap.  149. 
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Mayne  replied.  J.  GL 

1884 

The  judgment  of  their  Lordships  was  delivered  by  Eajah  op 

PlTTAPUB 

Sib  Barnes  Peacock  : —  «. 

Sri  Rajah 
This  is  a  suit  brought  by  the  Appellant  Venkata  Bow  against  Egw  BoCHI 

the  mother  and  sisters  of  Venkata  Surya,  deceased,  and  the  object  Gabu. 
of  the  suit  is  to  hare  it  declared  that  the  Plaintiff  is  entitled  as 
reversionary  heir  of  Venkata  Surya  to  certain  property  which  he 
claims  in  the  plaint.  In  consequence  of  Venkata  Surya's  having 
died  without  a  son,  the  mother  succeeded  to  his  property  and 
took  a  Hindu  mother's  estate  therein,  and  she  has  conveyed  the 
estate  absolutely  to  her  daughters,  who  are  also  made  Defendants. 
Venkata  Surya  was  the  son  of  Buchi  Tamayya,  and  the  Plaintiff 
is  the  son  of  Venkata  Surya  Bow.  The  Plaintiff  by  his  plaint 
claims  as  reversionary  heir  to  the  property  left  by  the  son  of  the 
first  Defendant,  and  now  in  her  possession  and  enjoyment,  and  he 
also  asks  a  declaration  that  the  alienation  of  the  property  men* 
tioned  in  the  plaint  which  the  first  Defendant  has  made  in  favour 
of  the  second  and  third  Defendants  was  made  without  any  legal 
necessity  or  justifying  cause,  and  is  void  and  inoperative  beyond 
the  lifetime  of  the  first  Defendant,  and  that  the  Plaintiff  is  en- 
titled as  reversionary  heir  to  the  portions  so  alienated. 

The  case  of  the  Plaintiff  is,  that  Venkata  Bow,  the  father  of 
Plaintiff,  was  the  brother  of  Buchi  Tamayya,  the  father  of  Venkata 
Surya,  the  deceased,  and  he  says  he  was  the  brother  of  Buchi 
Tamayya,  because  Buchi  Tamayya  was  adopted  by  Niladri  Bow, 
his  father's  father.  The  Defendants  contend  that  the  Plaintiff's 
father  and  Buchi  Tamayya  were  no  relations,  and  that  the  Plain- 
tiff is  estopped  from  saying  that  Buchi  Tamayya  was  his  father's 
brother ;  that  he  was  not  his  brother  by  birth,  and  that  he  has 
no  right  to  say  that  he  was  his  brother  by  adoption,  because  in  a 
former  suit  between  the  father  of  the  Plaintiff  and  Buchi  Tamayya 
it  had  been  conclusively  determined,  upon  an  issue  raised  in  a 
Court  of  competent  jurisdiction,  that  Buchi  Tamayya  had  not 
been  adopted.  Thereupon  an  issue  was  raised  in  the  present 
suit,  "whether  the  suit  is  barred  by  res  judicata"     The  Courts 

below  have  both  found  that  the  suit  is  barred  by  res  judicata,  and 
Vol.  XII.  0 
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J.  O.  the  Appellant  now  contends  that  the  judgment  of  the  High 

1884  Court,  which  affirmed  the  judgment  of  the  first  Court,  ought  to 

Bajah  op  be  reversed  upon  the  ground  that  the  suit  is  not  so  barred.    One 

Ptttapub  0f  tbe  contentions  of  the  learned  counsel  for  the  Plaintiff  is,  that 

V. 

Sri  Rajah    although  in  the  suit  between  Venkata  Bow  and  Buchi  Tamayya 

Row  Buchi  . 

Bittata  it  had  been  found  upon  an  issue  raised  between  them  that  Buchi 
AHU'  Tamayya  was  not  the  adopted  son  of  Niladri  Row,  still  he  is  not 
bound  by  it,  because  this  suit  does  not  relate  to  the  property 
which  is  the  subject  of  the  present  suit.  It  is  true  that  the  former 
suit  did  not  relate  to  the  same  property  as  that  which  is  the 
subject  of  the  present  suit ;  but  the  issue  has  been  tried  between 
them  by  a  Court  of  competent  jurisdiction  whether  Buchi  Tamayya 
was  adopted  or  not.  In  fact  the  allegation  of  the  Plaintiff  is 
substantially  this:  that  Venkata  Bow  had  a  right  to  say  that 
Buchi  Tamayya  was  not  adopted  when  the  establishment  of  his 
adoption  would  have  given  him  a  right  to  participate  in  the  pro- 
perty of  Niladri  Bow  to  which  Venkata  Bow  in  the  former  suit 
claimed  to  be  solely  interested ;  but  that  the  Plaintiff,  deriving 
title  through  his  father  Venkata  Row,  has  a  right  to  say  that 
Buchi  Tamayya  was  adopted  when  the  fact  of  his  adoption  would 
entitle  the  Plaintiff  to  inherit  property  as  the  reversionary  heir 
of  Tamayya! s  son.  If  ever  there  was  a  case  in  which  the  law  of 
estoppel  ought  to  apply,  it  appears  to  their  Lordships  that  this  is 
such  a  case. 

It  appears  to  their  Lordships  that  the  High  Court  was  right  in 
holding  that  the  decision  of  the  Provincial  Court  in  1840,  upon 
an  issue  directly  raised  in  a  cause  which  they  were  competent  to 
try,  that  Buchi  Tamayya  was  not  adopted,  would  have  been  con- 
clusive against  Venkata  Bow>  the  father  of  the  Plaintiff,  and  is 
also  conclusive  against  the  Plaintiff  himself,  who  cannot  make  a 
title  except  through  his  father. 

It  was  contended  on  the  part  of  the  Plaintiff,  by  his  learned 
counsel,  that  the  cases  do  not  establish  that  an  estoppel  is  binding 
unless  the  suit  relates  to  the  same  subject-matter,  but  it  appears 
to  their  Lordships  that  the  cases  which  have  been  referred  to  do 
not  establish  that  position.  In  the  case  of  Outram  v.  Morewood  (1) 
the  second  action  was  not  brought  for  the  same  subject-matter  for 

(1)  3  East,  346. 


Gabu. 
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which  the  first  action  had  been  brought.    The  first  action  was  for       J.  0. 
damages  sustained  by  the  plaintiff  in  consequence  of  the  wife  of       1884 
Morewood  haying  entered  upon  certain  mines  and  taken  coal  from    rajah  or 
them  before  she  was  married.    The  wife  contended  that  she  was    PrrTAPU* 
entitled  to  those  mines  by  virtue  of  a  certain  conveyance ;  but  it    Sri  Rajah 
was  found  by  the  Court  that  the  wife  was  not  entitled  to  the     Sittaya 
mines,  and  the  Court  gave  damages  against  her.    Another  action 
was  brought  subsequently  against  Morewood,  who  had  afterwards 
married  the  lady,  for  a  second  trespass  committed  by  them  upon 
the  same  mines,  and  the  question  then  arose  whether  the  finding 
in  the  first  suit,  with  reference  to  the  damages  claimed  in  that 
suit,  was  binding  upon  the  two  defendants  in  respect  of  the 
damages  claimed  against  them  in  the  second  suit.    It  was  held  that 
it  was.    There  were  two  distinct  claims.    The  damages  claimed 
in  the  two  actions  were  distinct ;  the  trespasses  were  distinct,  and 
yet  it  was  held  that  the  decision  in  the  first  case  with  regard  to 
the  damages  claimed  in  the  first  case  was  binding  in  the  second 
case  as  an  estoppel,  the  matter  having  been  conclusively  tried 
between  the  plaintiff  and  the  defendant's  wife  when  a  feme  sole 
in  the  first  case. 

The  case  of  Barrs  v.  Jackson  (1)  was  also  referred  to,  but  there 
the  subjects  of  the  two  suits  were  different.  In  that  case  it  was 
held  that  a  decision  of  an  Ecclesiastical  Court,  holding  that  the 
plaintiff  was  a  next  of  kin  for  the  purpose  of  obtaining  letters  of 
administration,  was  binding  in  a  suit  brought  iri  the  Court  of 
Chancery  for  the  distribution  of  the  estate.  The  Ecclesiastical 
Court  decided  that  the  plaintiff  was  a  next  of  kin  for  the  purpose 
of  having  administration  and  managing  the  property.  Subse- 
quently the  question  was  raised  in  the  Court  of  Chancery  whether 
he  was  a  next  of  kin  for  the  purpose  of  taking  a  share  of  the  pro- 
perty. Those  were  perfectly  distinct  claims.  Yet  it  was  held 
that  inasmuch  as  the  Ecclesiastical  Court  would  have  had  con- 
current jurisdiction  with  the  Court  of  Chancery  to  try  the  ques- 
tion with  respect  to  distribution,  the  decision  of  the  Ecclesiastical 
Court  between  the  same  parties  with  reference  to  administration 
was  binding  upon  the  Court  of  Chancery  with  reference  to  distri- 
bution.    The  learned  Vice-Chancellor  Knight  Bruce  had  held 

(1)  2  Sm.  L.  C.  805. 
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J.  C       that  it  was  not  binding,  but  his  decision  was  overruled  by  the 
1884        Lord  Chancellor,  who  held  that  it  was  binding. 
Rajah  or        Certain  remarks  of  the  Vice-Chancellor  Knight  Brtice  in  that 
ittafdb    case  jjftve  |)een  referre(j  to^  but  in  their  Lordships'  opinion  they 
Rm  Rajah    are  not  applicable  to  the  present  case,  inasmuch  as  it  depends 
Sittaya     upon  the  construction  of  an  Act  of  the  Legislature  of  India.    It 
*      may  be  as  well  to  refer  to  the  remarks  which  were  made  by  their 
Lordships  in  the  case  of  Krishna  Behari  Boy  v.  Brojeswari  Chow- 
dranee  (1).    The  question  there  was  with  regard  to  the  construc- 
tion of  the  expression  "  cause  of  action,"  in  the  2nd  section  of 
Act  VIII.  of  1859.    That  Act  is  not  so  extensive  as  the  Act  of 
1877,  because  it  merely  declares  that  a  second  trial  shall  not  take 
place  upon  a  cause  of  action  which  has  already  been  decided 
The  question  arose  as  to  what  was  the  meaning  of  cause  of  action 
in  that  section,  and  it  was  there  said,  "  Their  Lordships  are  of 
opinion  that  the  expression  '  cause  of  action  *  cannot  be  taken  in 
its  literal  and  most  restricted  sense,  but  however  that  may  be  by 
the  general  law  where  a  material  issue  has  been  tried  and  deter- 
mined between  the  same  parties  in  a  proper  suit  and  in  a  com- 
petent Court  as  to  the  status  of  one  of  them  in  relation  to  the 
other,  it  cannot  in  their  opinion  be  tried  again  in  another  suit 
between  them."    The  point  here  has  been  determined  in  the  first 
suit.    It  was  there  determined  that  the  Plaintiff's  father  and 
Buchi  Tamayya  were  not  brothers,  because  it  was  found  that 
Tamayya  had  not  been  adopted.  In  the  present  suit  the  Plaintiff 
says  the  parties  to  the  first  suit  were  brothers,  and  the  Court 
below  have  held  that  he  is  estopped  from  saying  that  they  were 
brothers  because  it  was  determined  in  the  former  suit  that  they 
were  not  brothers. 

The  Act  which  governs  the  present  case  is  the  Procedure  Code 
of  1877,  by  sect.  13  of  which  Act  it  is  enacted  that  "  No  Court 
shall  try  any  suit  or  issue  in  which  the  matter  directly  and  sub- 
stantially in  issue  has  been  heard  and  finally  decided  by  a  Court 
of  competent  jurisdiction  in  a  former  suit  between  the  same 
parties  or  between  parties  under  whom  they,  or  any  of  them, 
claim,  litigating  under  the  same  title."  The  issue  which  was 
tried  in  the  former  suit  in  this  case  was  whether  Buchi  Tamayya 

(1)  Law  Rep.  2  Ind.  Ap.  285. 


Gabu, 


VOL.  XII.]  INDIAN  APPEALS.  21 

was  adopted  by  Niladri  Bow,  and  the  issue  which  the  Plaintiff       J.  0. 
wishes  to  try  in  the  present  case  is  the  same,  whether  Buchi       1884 

Tamayya  was  the  adopted  son  of  Niladri  Bow.  Rajah  of 

Their  Lordships  are  clearly  of  opinion  that  the  issue  which  was  PlT^APUB 

tried  in  the  former  suit  is  the  same  as  that  which  the  Plaintiff  Sm  Rajah 

Sow  BUCHI 

wished  to  be  tried  in  this  suit,  and  that  the  Plaintiff  is  estopped     Sittaya 
from  making  the  allegation  which  he  attempts  now  to  support. 

It  was  contended  further,  that  even  if  the  decision  on  the  issue 
in  the  former  suit  was  an  estoppel  between  the  parties  as  to  the 
fact  of  the  adoption  of  Buchi  Tamayya,  still  that  estoppel  has 
been  got  rid  of  by  reason  of  an  arrangement  which  was  afterwards 
come  to  by  the  parties  by  a  razinamah,  of  which  there  were  two 
parts.  Looking  to  those  documents  it  appears  to  be  clear  that 
the  object  of  them  was  not  to  get  rid  of  the  judgment  which  was 
passed  in  the  Provincial  Court,  but,  on  the  contrary,  to  maintain 
it.  Buchi  Tamayya  was  about  to  appeal  against  the  decision  of 
the  Provincial  Court  to  the  Sudder  Court,  and  thereupon  Venkata 
Bow  entered  into  this  razinamah,  by  which  he  agreed  that  if 
Buchi  Tamayya  would  withdraw  his  appeal  Venkata  Bow  would 
pay  him  Ks.30,000.  It  was  further  stipulated  that  if  Venkata 
Bow  should  break  that  agreement  and  not  pay  the  Rs.30,000, 
Buchi  Tamayya  should  be  at  liberty  to  apply  to  the  Court  to 
enforce  the  payment  of  the  Rs.30,000  in  the  same  way  as  if  Buchi 
Tamayya  had  obtained  a  judgment  against  Venkata  Bow  for  the 
amount.  But  that  did  not  get  rid  of  the  judgment  of  the  Pro* 
vincial  Court,  in  which  it  was  held  that  Buchi  Tamayya  was  not 
the  adopted  son,  and  that  he  was  not  entitled  to  recover  the  pro- 
perty. It  was  a  judgment  intended  to  prevent  Buchi  Tamayya 
from  proceeding  with  his  appeal  and  to  allow  the  judgment  of  the 
Provincial  Court  to  remain  in  force.  The  decision,  therefore,  of 
the  Provincial  Court  stands,  and  being  an  estoppel  between  the 
parties  the  razinamah  does  not  prevent  it  from  having  the  effect 
which  would  have  been  given  to  it  if  the  razinamah  had  not  been 
entered  into. 

Their  Lordships  are  clearly  of  opinion  that  the  High  Court  was 
right  in  affirming  the  decision  of  the  Lower  Court,  and  thereby 
holding  that  the  Plaintiff  was  barred  by  the  finding  of  the  Pro- 
vincial Court  in  the  suit  between  his  father  Venkata  Bow  and 
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J.  0.        Buchi  Tamayya.    They  will  therefore  humbly  advise  Her  Majesty 
1884        to  affirm  the  decision  of  the  High  Court,  and  to  dismiss  the 
Rajah  or    &PPeal«     The  Appellant  must  pay  the  costs  of  the  appeal. 
Pittapub        Their  Lordships  wish  to  make  a  remark  with  reference  to  the 
Shi  Eajah   record  which  has  been  sent  up.    It  appears  that  oyer  900  pages 
Sittaya     of  the  record  have  nothing  to  do  with  the  question  raised  by  the 
ABU*      appeal.      It  is  a  great  abuse  for  parties  to  bring  before  this 
tribunal  a  record  with  900  pages  of  documents  and  figures,  none 
of  which  have  the  least  bearing  upon  the  case.    It  does  not 
appear  that  they  were  ever  proved  in  the  First  Court  or  that  they 
were  ever  referred  to  by  that  Court  or  by  the  High  Court     The 
whole  of  them  which  were  sent  by  the  First  Court  to  the  High 
Court  have  been  incorporated  in  the  record  which  the  High 
Court  has  sent  up  to  the  Judicial  Committee  for  the  purpose  of 
determining  this  appeal.    Their  Lordships  have  frequently  called 
attention  to  similar  abuses,  and  a  circular  has  been  issued  direct- 
ing the  High  Courts  not  to  send  up  documents  or  evidence  which 
have  no  bearing  upon  the  case.    The  expenses  of  this  appeal 
must  have  been  enormously  increased  by  that  portion  of  the 
record  which  has  been  unnecessarily  sent  up.     Under  these  cir- 
cumstances their  Lordships,  in  order  to  prevent  a  repetition  of 
such  an  abuse,  think  it  right  to  direct  that  the  Registrar,  in  taxing 
the  costs,  shall  tax  them  in  the  same  manner  as  if  the  record  had 
not  contained  such  parts  as  the  Registrar  may  consider  to  have 
been  unnecessarily  and  improperly  introduced  into  it. 

Solicitors  for  Appellant :  Frank  Richardson  &  Sadler. 
Solicitors  for  Respondents :  Burton,  Teates,  Hart,  <fc  Burton. 
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RAJAH  EUN  BAHADOOR  SINGH     .     .     .     Plaintiff  ;        J.  c* 

2*5 
MUSSUMUT  LACHOO  KOER  .....     Defendant.  *"$'£%*'' 

Dee.  13. 
AND  THE  CEOSS  APPEAL.  

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Res  judicata— Act  VIII.  of  1859, s.  2— Act  X.  of  1877,  a.  IS— Concurrent  Juris- 
diction— Effect  of  Grant  of  Certificate  under  Act  XX  VII.  of  1860. 

In  a  suit  by  a  Hindu  in  the  Court  of  the  Subordinate  Judge  of  the 
district  against  his  deceased  brother's  widow  to  recover  the  estate  of  the 
deceased  in  her  possession,  where  the  issue  was  as  to  separate  or  joint  owner- 
ship of  the  brothers,  held,  that  the  grant  of  a  certificate  to  the  widow  under 
Act  XXVII.  of  1860,  after  a  determination  of  the  same  issue  as  above  against 
the  surviving  brother,  being  a  proceeding  of  representation,  not  otherwise 
of  title,  did  not  constitute  res  judicata  in  her  favour. 

Held,  further,  that  a  similar  determination  of  the  said  issue  on  the  inter- 
vention of  the  Plaintiff  in  a  rent-suit  brought  by  the  widow  in  the  Moon- 
sifFs  Court,  did  not,  under  Act  VIII.  of  1859,  s.  2,  constitute  res  judicata 
in  her  favour,  the  said  Court  being  one  of  a  limited  jurisdiction,  and  not 
concurrent  with  that  of  the  Subordinate  Judge. 

Krishna  Behari  Boy  v.  Brqjeswari  Chowdranee  (1)  followed. 

Act  X.  of  1877,  s.  13,  is  to  the  same  effect,  and  does  not  alter  the  previous 
law. 

The  decree  of  the  High  Court  being  erroneously  in  the  widow's  favour  on 
the  ground  of  res  judicata,  a  cross-appeal  by  her  against  a  finding  in  the 
judgment  in  favour  of  joint  ownership  was  unnecessary  to  enable  her  to 
defend  her  decree  on  the  ground  that  the  Court  ought  to  have  decided  on 
the  merits  in  her  favour. 

APPEAL  and  cross-appeal  from  a  decree  of  the  High  Court, 
Pontifex,  and  Jf DoneU,  JJ.  (Aug.  30,  1880),  affirming  a  decree 
of  the  Subordinate  Judge  of  Gya  (Jan.  21, 1878),  which  dismissed 
the  Appellant's  suit. 

The  Plaintiff  is  the  brother-in-law  of  the  Defendant,  the  latter 
being  the  widow  of  the  Plaintiff's  brother  Moorlidur  Singh,  who 
died  on  the  28th  of  January,  1872,  and  the  object  of  his  suit  was 

*  Present : — Lord  FitzGkrald,  Sib  Bobebt  P.  Collieb,  Sib  Richabd  Couch, 
and  Sib  Abthub  Hobhoubb. 


(1)  Law  Rep.  2  Ind.  Ap.  285. 
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J.  O.        mainly  to  recover  possession  of  the  half  share  of  the  entire  im- 

1884        movable  estate  which  belonged  to  the  Plaintiff  and  Moorlidur, 

Rajah  Run  on  the  allegation  that  they  were  joint  in  estate  down  to  the  death 

B  s££° "    of  the  ktter'  and  that  thereupon  the  plaintiff  became  entitled  by 
«■  survivorship. 

MUSSUMUT 

LachooKojeb.     The  Courts  below  concurred  in  dismissing  the  Plaintiffs  suit, 
but  did  so  on  different  grounds. 

The  Subordinate  Judge  was  of  opinion  that  though  the  Plain- 
tiff had  intervened  in  a  certain  rent-suit  brought  by  the  Defen- 
dant against  tenants  of  a  portion  of  the  lands  in  suit,  and  had 
obtained  a  decision  of  the  Court  of  the  Moonsiff  who  tried  that 
suit  against  him  on  the  same  issue  as  had  been  raised  between 
the  parties  in  the  present  suit,  the  Plaintiff  was  not,  according 
to  the  leading  decisions  of  the  High  Court,  concluded  thereby, 
but  was  entitled  to  have  "  an  adjudication  of  his  right "  to  the 
whole  estate  in  the  present  suit. 

And  the  Subordinate  Judge,  going  accordingly  into  the  ques- 
tion of  fact  as  to  whether  the  Plaintiff  and  Moorlidur  Singh  were 
joint  in  estate  down  to  the  death  of  the  latter,  held  upon  the 
evidence  that  there  "  remained  not  the  least  doubt  that  these  two 
brothers  were  separate  and  their  business  was  separate,  that  there 
was  intent  of  living  separate  and  carrying  on  the  business  sepa- 
rately, and  the  major  part  of  the  property  was  acquired  sepa- 
rately." 

He  accordingly  directed  the  Plaintiff's  suit  to  be  dismissed 
with  costs. 

The  Judges  of  the  High  Court,  on  the  appeal  and  cross-appeal 
of  the  Plaintiff  and  Defendant,  arrived  at  exactly  the  opposite 
conclusions  on  those  two  principal  issues.  They  held  that  the 
Defendant  had  failed  to  prove  "an  actual  separation  and  parti- 
tion before  the  death  of  Moorlidur,"  and  while  finding  separate 
enjoyment  after  his  death,  explained  it  by  holding  that  the  Plain- 
tiff, "  who  seems  to  have  been  a  somewhat  easy-going  person,  was 
willing  that  the  Defendant  should  enjoy  the  eight  annas  by  way 
of  maintenance." 

On  the  issue  as  to  the  effect  of  the  adjudication  in  the  rent- 
suit,  the  learned  Judges  were  of  opinion  that,  as  the  Plaintiff  had 
intervened  in  that  suit,  and  raised  the  same  issue  as  in  the  present 
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suit  as  to  the  jointure  of  the  brothers,  and  as  that  issue  was       J.  C. 
decided  against  him  "  on  almost  precisely  the  same  documentary       1884 

evidence,"  and  to  a  great  extent  on  the  same  oral  evidence  as  rAjah  Buw 

that  in  the  present  suit,  he  was  concluded  by  that  decision.    And  B^^l°b 

the  High  Court  accordingly  directed  the  Plaintiffs  suit  to  be  dis-  „  *• 

°  °   J  .  MUSSUMUT 

missed,  but  without  costs,  as  the  plea  of  res  judicata  had  not  been  LachooKorb. 
raised  at  the  commencement  of  the  suit. 

From  that  decision  of  the  High  Court,  this  appeal  and  cross- 
appeal  were  preferred,  and  consolidated  by  order  of  Her  Majesty 
in  Council. 

The  facts  of  the  case  appear  in  the  judgment  of  their  Lord- 
ships. 

The  judgment  of  the  High  Court  upon  the  issue  as  to  res 
judicata  was  as  follows : — 

"  Now  at  the  hearing  before  the  Lower  Court,  and  after  all  the 
evidence  had  been  taken,  the  Defendant  raised  for  the  first  time 
the  plea  or  defence  of  res  judicata.  But  that  plea  was  overruled 
by  the  Lower  Court.  The  circumstances  connected  with  it  are  as 
follows : — 

"  Some  time  after  Moorlidur*  s  death,  namely,  on  the  24th  of  July, 
1874,  and  contemporaneously  with  her  application  for  a  certificate 
to  collect  debts  as  heir  of  Moorlidur,  the  Defendant  instituted  a 
suit  against  one  Goneshi  Boy,  a  tenant,  for  the  sum  of  Ks.53-6-19, 
due  as  rent  in  respect  of  8  annas  of  his  holding,  on  the  allegation 
that  *  the  food  and  transactions  of  Moorlidur  were  separate.' 

"  Into  that  suit  Bun  Bahadoor  chose  to  thrust  himself  as  an 
intervener,  by  petition  of  objection  dated  the  13th  of  August, 
1874,  asserting  that  Moorlidur  was,  till  his  death,  joint  with  him, 
and  asking  to  be  made  a  Defendant. 

"  Accordingly  an  order  was  passed  that  he  should  be  made  a 
Defendant;  and  on  the  4th  of  September,  1874,  he  filed  his 
written  statement  as  a  Defendant  in  the  rent-suit. 

"  In  that  written  statement  he  insisted  that  Moorlidur  died  in  a 
state  of  commensality ;  that  the  mouzah  of  which  the  rent  was 
claimed,  and  several  other  villages  obtained  by  Bishen  Singh,  the 
father,  were  held  in  the  fictitious  names  of  their  servants ;  that  no 
division  and  separation  of  family  were  ever  made  in  any  way ;  and 
that  he,  Bun  Bahadoor,  since  Moorlidur" s  death,  had  been  in 
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J.  G.        possession  and  occupation  of  the  whole  of  the  property  left  by 

1884        Moorlidur.   It  may  be  noticed  that  in  an  almost  contemporaneous 

Bajah  Bun  petition  filed  by  the  Defendant,  the  14th  of  September,  1874,  in 

B  fa£*    the  certificate  case,  she  aUeged  an  absolute  separation  in  1870. 

*-  "  The  rent-suit  was  heard  before  a  Moonsiff,  who  in  Mb  judgment 

•MUSSUMUT  .  JO 

LachooKokb.  dated  the  6th  of  January,  1875,  after  stating  Run  Bahadoor'* 
allegation  that  he  and  Moorlidur  were  joint,  and  that  Moorlidur 
died  during  the  community  of  interest  raised  the  second  issue  as 
follows : — 

" '  Whether  before  this  the  Plaintiff  or  her  husband  realized  the 
rent  of  8  annas  separately;  or  whether  the  Plaintiff's  husband 
has  been  receiving  the  rent  in  his  lifetime  jointly  with  Run  Bdka- 
door,  and  since  his  death  Run  Bahadoor  alone  received  the  rent 
of  16  annas  ? ' 

"  Upon  that  issue  the  Moonsiff  proceeded  to  adjudicate  on  the 
title  to  the  entire  mokurruri,  under  which  was  held  the  mouzah, 
for  the  rent  of  which  the  suit  was  instituted ;  and  his  conclusion 
was,  that  the  brothers  were  in  possession  separately,  and  that  in 
fact  the  two  brothers  were  separate. 

"  It  is  to  be  observed  that  the  Moonsiff  arrived  at  this  conclusion 
on  almost  precisely  the  same  documentary  evidence  as  has  been 
filed,  and  to  a  great  extent  on  the  oral  evidence  of  the  same 
witnesses  as  have  been  examined  in  the  present  suit. 

"  On  the  28th  of  August,  1875,  this  judgment  was  affirmed  on 
appeal  by  the  Subordinate  Judge.  He  held  that  Bishen  Singh, 
the  father, '  took  the  mokurruri  in  the  names  of  Bunwari  Rawat 
and  KetccU  Rawat  in  equal  halves ;  a  fact  which  sufficiently  in- 
dicates that  a  moiety  was  obtained  for  the  benefit  of  his  son  Rw* 
Bahadoor,  and  a  moiety  for  that  of  his  other  son  Moorlidur.'  And 
that  '  the  evidence  of  Maharani  Inderjit  Koer,  Maharana  Ram 
Kishen  Singh,  and  other  witnesses  examined,  satisfactorily  proves 
that  Run  Bahadoor  and  Moorlidur  were,  till  the  death  of  the 
latter,  separate,  each  carrying  on  his  affairs  and  paying  revenue 
of  his  share  of  the  mouzah  apart  from  the  other/ 

"  The  question  we  have  now  to  determine  is,  whether  these  de- 
cisions affect  the  present  suit,  and  the  title  set  up  by  the  Plaintiff, 
as  res  judicata. 
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"  It  is  to  be  observed  that  only  a  special  appeal  could  be  pre-       J.  0. 
ferred  to  the  High  Court  against  the  judgment  of  the  Subordinate       1884 
Judge  (though  as  a  matter  of  fact  no  special  appeal  was  pre-  rajah  Run 
ferred) ;  and  that  this  rent-suit  related  to  only  one  mouzah,  or    B^^>E 
part  of  a  mouzah,  held  under  one  only  of  the  mokurruris.  «• 

"  But  on  the  other  hand,  the  two  mokurruris,  though  separate,  LachooKoxb. 
were  exactly  similar  titles ;  and  it  has  never  been  part  of  the 
Plaintiff's  case  that  different  parts  of  Bishen  Singh's  property 
are  governed  by  different  circumstances.  Indeed,  the  evidence 
in  the  rent-suit  applies  generally  to  the  commensality  or  separa- 
tion of  the  Plaintiff  and  Moorlidur  ;  and  that  was  the  issue  which 
the  Plaintiff,  Run  Bahadoor,  raised  by  his  written  statement  in 
the  rent-suit. 

"  With  respect  to  this,  the  judgment  of  Lord  EUenborough  in 
Outram  v.  Motewood  (1)  seems  significant :  '  Recovery  in  any  one 
suit  upon  issue  joined  on  matter  of  title  is  conclusive  on  the 
subject-matter  of  such  title ;  and  a  finding  upon  title  in  trespass 
not  only  operates  as  a  bar  to  the  future  recovery  of  damages  for 
a  trespass  founded  on  the  same  injury,  but  also  operates  by  way 
of  estoppel  to  any  action  for  an  injury  to  the  same  supposed  right 
of  possession/ 

u  It  is  necessary,  however,  for  us  to  examine  a  few  of  the  Indian 
authorities  upon  this  subject 

"  In  a  case  referred  to  Sir  Barnes  Peacock,  in  consequence  of  a 
division  of  opinion  in  a  bench  of  this  Court  (2),  it  was  held  that 
the  Collector's  Court,  in  a  case  under  the  rent-law  of  1859,  and 
the  Civil  Court,  were  not  concurrent  Courts ;  and  therefore  that 
a  decision  by  the  Collector  was  clearly  not  res  judicata  to  affect 
the  Civil  Court.  But  while  establishing  this  plain  proposition, 
Sir  Barnes  Peacock,  in  his  judgment,  entered  into  certain  ingenious 
but  extra-judicial  observations  with  respect  to  the  doctrine  of  res 
judicata  as  applicable  or  not  to  Indian  Courts.  At  page  178  he 
says :  *  It  is  very  important  also  to  see  what  would  be  the  result 
if  the  question  of  concurrency  of  jurisdiction  were  put  out  of  the 
question.  It  appears  to  me  to  be  of  much  more  importance  in 
this  country  than  it  would  be  in  England,  that  in  order  to  render 
a  judgment  between  the  same  parties  upon  the  same  point  in  one 
(1)  3  East,  346.  (2)  8  Suth.  W.  R.  175. 
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J.  0.  Court  conclusive  in  another  Court,  the  two  Courts  must  be  Courts 

1884  of  concurrent  jurisdiction.    If  it  were  not  so,  the  whole  procedure 

Rajah  Buh  &£  regards  appeals  might  be  entirely  changed/  meaning,  I  pre- 

B &ckot>B  8ume>  ^hat,  different  procedures  as  to  appeals  might  apply  to  the 

«•  two  cases. 

MUKHJMUT 

LaohooKoeb.  "  And  again,  page  179,  he  says :  *  A  bond  of  very  large  amount 
might  be  set  up  as  an  answer  in  a  suit  in  the  MoonsifiTs  Court,  or 
in  a  Court  of  small  causes,  for  a  very  small  amount ;  but  it  never 
could  be  held  that  a  decision  in  those  Courts  as  to  the  validity  or 
invalidity  of  the  bond  as  a  defence  to  the  suit,  would  be  con- 
clusive upon  the  (District)  Judge  in  a  suit  brought  upon  the 
bond  and  upon  the  High  Court  in  a  regular  appeal  from  a  decree 
in  that  suit.' 

"  And  again, '  It  is  quite  clear  that  in  order  to  make  the  deci- 
sion of  one  Court  final  and  conclusive  in  another  Court,  it  must 
be  a  decision  of  a  Court  which  would  have  had  jurisdiction  over 
the  matter  in  the  subsequent  suit  in  which  the  first  decision  is  given 
in  evidence  as  conclusive/ 

"  And  again,  page  180, '  I  should  be  disposed  to  say  that  the 
English  rule  of  estoppel  ought  not  to  be  introduced  into  the 
Courts  of  this  country.  If  the  question  should  ever  arise  before 
me,  I  am  at  present  disposed  to  think  that  such  a  judgment  is 
only  prima  facie  evidence,  and  not  conclusive.' 

"  The  last  opinion  quoted  has  been  expressly  overruled  by  the 
Privy  Council.  The  other  observations,  however,  raise  a  serious 
question.  They  have  not  been  expressly,  but  it  seems  to  us  they 
have  been  impliedly,  overruled  by  the  Privy  Council,  and  they 
also  seem  opposed  to  other  decisions. 

"  Now  a  suit  in  the  MoonsifiTs  Court  must  be  under  Ks.1000  in 
value.  From  this  decision  there  is  a  regular  appeal  on  fact  and 
law  to  the  District  Judge  or  Subordinate  Judge,  from  whom  there 
is  only  a  special  appeal  on  points  of  law  to  the  High  Court,  and 
no  appeal  at  all,  except  under  very  special  circumstances,  to  the 
Privy  Council.  If,  then,  the  advantages  or  disadvantages  with 
respect  to  appeals  are  to  govern  the  question  whether  a  judgment 
can  be  relied  on  as  res  judicata,  it  would  seem  to  follow  that 
judgments  in  cases  under  Bs.10,000  (and  indeed  (see  sect  596 
of  the  present  Procedure  Code),  in  cases  over  Bs.10,000,  where 
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concurrent  judgments  have  been  given  by  the  original  Court  and       J.  0. 
First  Court  of  Appeal,  and  no  substantial  question  of  law  arises),       1884 
would  in  all  cases  of  Rs.10,000  and  upwards  be  incapable  of  being  -r^ar  Ruh 
pleaded  as  res  judicata,  because  in  such  last-mentioned  cases  it    Bahadoob 
would  be  impossible  to  predicate  that  there  might  not  be  an         «• 
appeal  to  the  Privy  Council.     This,  to  say  the  least,  would  be  an  lachoo  Koeb. 
extremely  shifty  and  inconvenient  principle  to  act  upon,  and,  as  I 
shall  presently  shew,  has  been  disregarded  by  the  Privy  Council. 

"  But  the  Advocate-General  has  argued,  and  argued  with  great 
force,  that  the  judgment  of  a  Court  ought  not  to  have  the  effect 
of  res  judicata  in  a  case  which  that  Court  was  not  itself  competent 
to  try,  being  in  fact  the  proposition  contained  in  the  third  of  the 
above  extracts  from  Sir  Barnes  Peacock's  judgment,  which  seems 
to  require  identity,  rather  than  concurrency,  of  jurisdiction. 

"  As,  for  example,  in  the  present  case,  the  Moonsiff  having  a 
jurisdiction  to  try  cases  only  up  to  the  value  of  Rs.1000,  was 
competent  to  try  the  rent-suit  against  Guneshi  Boy,  but  was  not 
competent  to  try  the  present  suit,  nay,  would  not  have  been  com- 
petent to  try  a  suit  for  possession  of  the  mouzah  in  respect  of 
which  rent  was  claimed.  But  this  contention  would  in  effect 
make  the  doctrine  of  res  judicata  inapplicable  to  suits  tried  by 
Moonsiffs,  except  in  Moonsiffs'  Courts, — a  result  which  might 
possibly  be  advantageous,  but  for  which  we  can  find  no  authority. 
The  2nd  section  of  Act  VIII.  of  1859  speaks  of  a  Court  of '  com- 
petent jurisdiction/  Did  it  mean  competent  to  try  the  question 
of  title,  or  competent  to  try  the  second  suit  ?  The  words  are, 
*  competent  to  try  the  cause  of  action.' 

"The  judgment  of  the  Privy  Council  {Khagowlee  Singh  v. 
Hossein  Bux  Khan  (1)  ),  refused  to  consider  a  Collector's  decision 
res  judicata,  because  it  '  was  not  that  of  a  Court  competent  to 
adjudicate  on  a  question  of  title' 

"  It  would  seem  to  be  refining  too  much  to  confine  the  doctrine 
of  res  judicata  in  India  to  exactly  parallel  Courts, — to  hold  that 
a  Moonsiffs  judgment  on  a  question  of  title  should  only  be  res 
judicata  in  a  Moonsiffs  Court.  One  result  would  be,  th&t  there 
would  constantly  be  a  preliminary  wrangle  as  to  the  valuation  of 
the  suit.    And  it  does  not  seem  a  satisfactory  principle  that  a 

(1)  7  Beng.  L.  R.  679. 
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J.  a        MoonsifFs  judgment  should  be  res  judicata,  and  an  authoritatiye 
1884        decision  on  title  in  a  suit  valued  at  Rs.999,  and  not  so  in  a  suit 
Rajah  Run  on  the  same  title  valued  at  Rs.1001. 

B^waH°B  "More  especially  would  it  be  a  hardship  in  a  case  like  the 
••  present  (which  is  only  an  example  of  the  general  practice  in 
LaohooKoeb.  India),  where  the  Plaintiff  obtruded  himself  into  the  rent-suit, 
raised  the  very  question  he  raises  in  this  suit,  and  put  the  Defen- 
dant, who  was  Plaintiff  in  that  suit,  to  the  same  expense  and 
trouble  as  if  the  title  to  the  entire  property  depended  on  the 
result. 

"In  the  case  of  Soorjomonee  Bayee  y.  Suddanwnd  Moha  Pattur  (1), 
the  Judicial  Committee  expressed  their  opinion  that  the  2nd 
section  of  Act  VIII.  of  1859  '  would  by  no  means  prevent  the 
operation  of  the  general  law  relating  to  res  judicata,  founded  on 
the  principle,  nemo  debet  bis  vexari  pro  eddem  causa.9 

"  This  maxim  was  the  foundation  of  the  decision  in  Collier  t. 
Walters  (2),  and  the  case  of  Flitters  v.  All/rey  (3)  seems  to  shew 
that  the  judgment  of  a  Court  not  competent  to  try  the  case  in 
which  the  judgment  is  pleaded  as  res  judicata,  must  nevertheless 
be  held  to  be  the  judgment  of  a  Court  of  competent  jurisdiction 
within  the  rule.  For  in  that  case,  the  defendant  having  com- 
plied with  the  provisions  of  sect.  39  of  19  &  20  Vict.  c.  108,  the 
county  court  thereupon  became  incompetent  to  try  the  case,  though 
otherwise  it  might,  in  the  absence  of  the  defendant's  dissent, 
have  tried  it.  And  the  present  case  especially  falls  within  the 
wholesome  principle  expressed  in  the  judgment  of  that  case 
(page  42). 

"  It  would,  in  our  judgment,  be  against  principle  and  authority 
if  a  party,  having  tried  an  experiment  in  a  county  court,  could, 
when  judgment  was  against  him,  proceed  again  in  another  Court, 
not  by  way  of  appeal,  but  by  merely  varying  the  form  of  proce- 
dure, or  forcing  the  opposite  party  to  proceed  for  redress  in 
v-  respect  of  the  same  question  as  had  been  previously  litigated, 

again  harass  his  antagonist  for  the  same  cause,  and  take  his 
chance  of  success  in  another  Court  when  he  has  previously  failed 
in  a  Court  of  competent  jurisdiction. 

(1)  Law  Rep.  Ind.  Ap.  Supp.  Vol.         (2)  Law  Rep.  17  Eq.  259,  267. 
p.  212;  12  Beng.  L.  R.  315.  (3)  Law  Rep.  10  C.  P.  29. 
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u  The  13th  section  of  Act  X.  of  1877  seems  to  support  this  view.       J.  0. 
For  it  enacts  that  no  Court  shall  try  any  'issue/  &c.,  and  this      .1884 
section  being  in  a  procedure  Act,  must,  we  think,  be  taken  to  be  bajah  Rujt 
declaratory  of  the  existing  law.    We  think  it  clear  that  the    B^^^E 
issue  of  separation  was  *  directly  and  substantially '  in  issue  in    „   *• 
the  rent  suit ;  and  though  the  Moonsiff  was  not  competent  to  try  Laohoo  Koer. 
the  present  suit,  we  think  he  was  competent  to  try,  and,  at  the 
instance  of  the  present  Plaintiff,  did  try,  in  the  rent-suit,  the 
issue  on  which  the  present  suit  depends. 

"  Moreover,  if  the  question  of  advantage  or  disadvantage  in 
respect  to  ultimate  appeals  is  to  be  disregarded,  as  we  think  the 
Privy  Council  case  hereafter  referred  to  shews,  then  it  is  import- 
ant to  remember  that  the  rent  suit  was  also  tried  and  decided  on 
regular  appeal,  both  as  to  law  and  fact,  by  the  Subordinate  Judge', 
whose  Court  was  a  Court  competent  to  try  the  present  suit. 

"  We  do  not  refer  to  the  Full  Bench  decision  reported  in  Indian 
Law  Reports,  3  Calcutta,  145,  because  there,  as  we  have  been 
informed,  both  decisions  were  in  the  MoonsifFs  Court,  otherwise 
that  case  would  be  conclusive  on  the  question. 

"There  are,  however,  two  decisions  of  this  Court,  in  which, 
being  cases  instituted  in  the  Court  of  the  Subordinate  Judge,  judg- 
ments of  the  MoonsifFs  Court  were  regarded  as  having  the  effect 
of  res  judicata.  These  cases  are  reported  Ind.  Law  Hep.,  3  Cal- 
cutta, 705,  and  13  Suth.  W.  B.  64.  It  is  true,  as  pointed  out  by 
Mr.  Justice  White  in  the  case  reported  in  6  Henderson's  Calcutta 
Reports,  318,  that  in  both  these  cases  the  Judges  were  prepared 
to  arrive  at  the  same  conclusion  on  other  grounds.  But  in  effect, 
the  question  seems  to  have  been  substantially  settled  by  the 
Judicial  Committee  in  the  case  of  Krishna  Behari  Boy  v.  Brojes- 
wari  Chowdranee  (1). 

"  In  one  sense,  no  doubt,  the  two  Courts  in  that  case  had  iden- 
tical jurisdiction ;  for,  any  suit  which  the  District  Judge  was 
competent  to  try,  the  Principal  Sudder  Ameen  (now  called  the 
Subordinate  Judge)  was  also  competent  to  try,  if  the  District 
Judge  appropriated  the  case  to  his  Court  for  hearing.  But  prac- 
tically (and  this  in  effect  meets  the  objections  of  Sir  Barnes 
Peacock  as  to  the  advantages  or  disadvantages  with  respect  to 

(1)  Law  Rep.  2  Ind.  Ap.  283. 
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J.  G.        appeals),  and  as  the  matter  actually  stood,  the  jurisdictions  were 

1884        not  identical.     For  when  a  Principal  Sudder  Ameen  tried  cases 

Rajah  Run  valued  at  over  Rs.5000,  the  appeal  lay  direct  to  the  High  Court 

B  Singh*    ^oth  on  fact  and  *aw-    But  when  ^e  tried  cases  un<*er  Es-5000, 
„   v-         the  appeal  lay  on  law  and  fact  to  the  District  Judge,  from  whom 

LachooKoeb.  only  a  special  appeal  on  points  of  law  lay  to  the  High  Court. 
The  fact  that  the  District  Judge  might  have  tried  the  case  as  an 
original  case,  does  not  prevent  the  Court  of  the  Principal  Sudder 
Ameen  being  a  Subordinate  Court  to  that  of  the  District  Judge  in 
cases  under  Bs.5000  heard  by  the  Principal  Sudder  Ameen. 

"  In  the  case  before  the  Privy  Council,  the  judgment  of  the 
Principal  Sudder  Ameen  in  the  first  suit,  as  the  suit  was  valued 
under  Bs.5000,  went  on  regular  appeal  to  the  District  Judge,  and 
from  him  only  on  special  appeal  to  the  High  Court.  The  judg- 
ment of  the  Principal  Sudder  Ameen  having  been  affirmed  by 
both  Courts,  was  held  to  have  the  effect  oi  res  judicata  upon  the 
second  suit,  heard  primarily  by  the  District  Judge,  which  went 
up  to  the  High  Court  on  regular  appeal,  and  thence  to  the  Privy 
Council. 

,  "We  think  that  the  rule  of  res  judicata  ought  to  be  held  to 
apply  to  judgments  in  rent-suits,  at  least  until  interventions  in 
such  suits  are  authoritatively  prohibited,  otherwise  all  the  incon- 
venience and  hardships  which  the  rule  is  intended  to  obviate, 
must  continue  to  exist." 

Cmvie,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellant,  contended 
that  the  High  Court  was  wrong  in  holding  that  the  suit  was 
barred  as  res  judicata.  It  is  a  mistake  to  say  that  the  interven- 
tion in  a  rent-suit  could  give  jurisdiction  to  bind  the  Plaintiff 
by  the  finding  there  made.  A  rent-suit  was  not  even  a  civil  suit 
at  all  at  one  time.  The  title  of  the  landlord  is  not  tried  in  a 
rent-suit,  but  only  the  tenancy  of  the  tenant.  [Lord  Fitz- 
Gerald: — Has  there  been  any  analogous  case  in  an  English 
Court  ?]  Flitters  v.  Allfrey  (1).  Reference  was  made  to  sect  2 
of  Act  VIII.  of  1859.  The  Moonsiff  in  the  rent-suit  could  not 
try  a  question  of  title ;  and  secondly,  the  pecuniary  limit  of 
his  jurisdiction  was  insufficient.    A  Court  of  competent  jurisdio- 

(1)  Law  Rep.  10  C.  P.  29. 
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tion  means  a  Court  which  has  jurisdiction  over  the  matter  in  the  J.  G. 

subsequent  suit  in  which  the  decision  is  pleaded  as  conclusive  ;  1884 

in  other  words,  the  Court  giving  the  decision  relied  upon  must  bJahBun 

have  concurrent  jurisdiction  with  that  in  which  the  decision  is  B***1*** 

pleaded  both  as  regards  the  pecuniary  limit  as  well  as  the  subject-  «. 
matter:   see  Musaumat  Edun  v.  Mussumat  Bechxm  (1)  ;    Misir LacrooKoer. 
Raghobardial  v.  Bajah  Sheo  Baksh  Singh  (2),  which  latter  case 
was  decided  under  Act  X.  of  1877,  sect.  13. 

Graham,  Q.C.,  and  Doyne,  for  the  Respondent,  contended  that 
the  principle  of  the  case  in  Law  Bep.  9  Ind.  App.  ought  not  to 
be  extended.  It  related  to  a  matter  purely  Indian,  and  to  the 
custom  of  the  Courts.  Reference  was  made  to  Flitters  v.  Allfrey  (3). 
The  questions  are  whether  the  Moonsiff  had  jurisdiction  in  the 
former  suit  to  try  this  issue ;  and,  secondly,  whether  his  decision 
is  conclusive  under  sect.  2  of  Act  VIII.  of  1859  in  a  suit  brought 
to  try  title  in  a  superior  Court.  The  nature  of  a  rent-suit  is  seen 
by  reference  to  Act  VIII.  of  1869  {Bengal  Council),  sects.  33  and 
84.  Sect.  73  of  Act  VIII.  of  1859  relates  to  intervention :  see 
Bengal  Civil  Acts,  1871,  sects.  20,  21,  and  22.  In  this  case  the 
Moonsiff  was  empowered  and  bound  to  try  the  issue  in  question, 
and  the  Plaintiff,  by  reason  of  his  intervention,  was  as  much 
bound  as  if  he  had  been  originally  a  party.  [Sib  Babnes  Pea- 
cock : — The  jurisdiction  must  be  concurrent.]  The  dictum  in 
BaghdbardiaTs  Case  does  not  cover  this. 

Counsel  for  the  Appellant  were  not  called  on  to  reply,  but  the 
cross-appeal  was  directed  to  be  argued. 

Graham,  Q.C.,  and  Doyne,  for  the  Appellant  in  the  cross-appeaL 

Cowie,  Q.C.,  and  C.  W.  Arathoon,  for  the  Bespondent. 

The  judgment  of  their  Lordships  was  delivered  by  1884 

Sib  Robert  P.  Collier  : —  ifcc.i& 

In  this  case  Run  Bahadoor  Singh  sued  Mussumut  Lacho  Koer, 

the  widow  of  his  deceased  brother,  Moorlidur  Singh,  to  recover 

(1)  8  Suth.  W.  B.  175.  (2)  Law  Bep.  9  Ind.  Ap.  197. 

(3)  Law  Bep.  10  C.  P.  39. 
Vol.  XIL  D 
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J.  0.        possession  of  the  property  held  by  Moorlidur,  on  the  ground  that 

1884        the  brothers  were  joint  in  estate,  and  that  he  was  entitled  to 

Rajah  Buh  *he  property  by  survivorship.    The  widow  maintained  that  the 

B^oh>B    brothers  were  separate,  and  claimed  a  Hindu  widow's  estate  in 

v.         the  property.    She  further  maintained  that  this  question  had  been 

Lachoo  Koeb.  conclusively  determined  in  her  favour  in  a  former  suit  between 

her  and  the  Plaintiff. 

The  Subordinate  Judge  decided  the  plea  of  res  judicata  against 
her,  but  held  in  her  favour  that  the  brothers  were  separate  in 
estate,  and  gave  her  a  decree. 

The  High  Court  determined  the  plea  of  res  judicata  in  her 
favour,  and,  as  it  applied  to  the  whole  action,  affirmed  the  decree. 
Nevertheless,  they  inquired  into  the  question  of  fact,  and  held 
that  the  brothers  were  joint  in  estate. 

From  this  decree  Run  Bahadoor  has  appealed. 

The  widow  has  not  appealed  against  the  decree,  nor  could  she, 
because  it  is  in  her  favour,  but  she  has  appealed  against  the 
finding  that  the  brothers  were  joint  in  estate. 

It  may  be  supposed  that  her  advisers  were  apprehensive  lest 
that  finding  should  be  hereafter  held  conclusive  against  her,  hat 
this  could  not  be  so,  inasmuch  as  the  decree  was  not  based  upon 
it,  but  was  made  in  spite  of  it.  If  she  had  not  appealed,  she 
could  have  supported  the  decree,  on  the  ground  that  the  Court 
ought  to  have  decided  the  question  of  separation  in  her  favour. 
But  inasmuch  as  no  objection  has  been  taken  at  the  bar  to  her 
cross-appeal,  and  as  (the  appeals  being  consolidated)  practically 
the  inquiry  would  have  taken  the  same  course,  and  the  costs 
would  have  been  nearly  the  same,  whether  she  had  appealed  or 
not,  their  Lordships  are  not  disposed,  under  the  peculiar  circum- 
stances of  the  case,  themselves  to  take  the  objection. 

The  question  of  res  judicata  arose  in  this  way. 

After  the  death  of  her  husband  she  applied  for  a  certificate, 
under  Act  XXVII.  of  1860,  enabling  her  to  collect  the  debts  of 
her  husband.  This  application  was  opposed  by  the  Plaintiff,  who 
set  up  the  case  of  joint  ownership,  on  which  he  now  relies.  A 
certificate  was  granted  to  her,  and  the  grant  was  confirmed  on 
appeal. 

Though  this  proceeding,  has  .been  relied  upon  by  her  as  con- 
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8titutiiig  res  judicata,  counsel  at  their  Lordships'  bar  have  not       J.  O. 
argued  that  it  has  this  effect,  inasmuch  as  the  only  question  to       1884 
be  determined  in  this  proceeding  is  one  of  representation,  not  rajah  Run 
otherwise  of  title.  B  s£J£°B 

Subsequently  she  brought  (in  1874)  a  suit  in  the  Court  of  the         •• 
Moonsiff  against  a  tenant  for  the  recovery  of  rent,  to  the  amount  LaohooKoer. 
of  Bs.53.    Bun  Bahadoor  intervened,  asserting  precisely  the  same 
title  to  the  property  of  his  brother  as  he  sets  up  in  the  present 
suit,  viz.,  joint  interest  and  ownership.    An  issue  was  framed  in 
these  terms : — 

"  Did  the  Plaintiff  or  her  deceased  husband  realize  the  rent  of 
the  8  annas  separately  and  in  a  state  of  separation  before  this,  or 
did  the  Plaintiff's  husband  during  his  lifetime  realize  the  rent 
ifith  Bim  Bahadoor  jointly,  and  after  him,  did  Bun  Bahadoor 
alone  receive  rent  of  the  entire  16  annas  ?  " 

Witnesses  were  called  on  both  sides,  and  the  Moonsiff  decided 
in  favour  of  the  present  Defendant. 

On  appeal  to  the  Subordinate  Judge  the  decision  was  affirmed* 

The  jurisdiction  of  the  Court  of  the  Moonsiff  is  limited  to 
Rs.1000.  The  only  appeal  from  it  is  to  the  District  Court,  from 
which  there  is  only  a  special  appeal,  on  points  of  law,  to  the 
High  Court. 

By  Act  X.  of  1859,  exclusive  jurisdiction  was  conferred  on 
Collectors  to  determine  rent-suits,  with  an  express  limitation  of 
their  power  in  cases  of  intervention  (sect.  77)  to  determine  the 
"actual  receipt  and  enjoyment  of  the  rent,"  with  a  provision 
that  their  decisions  should  not  affect  title. 

By  Act  VIII.  of  1862,  s.  33  (of  the  Lieutenant  Governor  of 
Bengal  in  Council),  rent-suits  were  re-transferred  to  the  ordinary 
tribunals,  to  be  regulated,  like  other  actions,  by  the  Code  of 
Civil  Procedure  (Act  VIII.  of  1859)  without  any  re-enactment  of 
the  limitation  which  had  been  imposed  on  the  jurisdiction  of  the 
Collector. 

It  has  been  contended  on  behalf  of  the  Defendant,  that,  this 
being  so,  the  Moonsiff  had  jurisdiction  to  try  the  question  of 
title  if  it  were  necessary  for  the  purpose  of  determining  to  whom 
rent  was  due,  and  that  the  Plaintiff  having  intervened  and  raised 

D  2 
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J.  0.  an  issue  directly  involving  the  question  of  title,  is  bound  by  the 

1884  judgment. 
Rajah  Run       This  is  the  opinion  of  the  High  Court. 
B  tooH°B        Their  Lordships  regard  it  as  having  been  decided  that  such  a 

m  *>  judgment  as  that  of  the  Moonsiff  is  not  conclusive. 

MtJMUircT    ■*      ° 

LaohooKoib.  The  Indian  Act  in  force  relative  to  estoppel  by  res  judicata  was 
at  the  time  of  the  institution  of  this  suit  Act  YIIL  of  1859,  s.  2, 
which  is  in  these  terms : — 

"The  Civil  Courts  shall  not  take  cognizance  of  any  suit 
brought  on  a  cause  of  action  which  shall  have  been  heard  and 
determined  by  a  Court  of  competent  jurisdiction  in  a  former 
suit  between  the  same  parties  or  between  parties  under  whom 
they  claim." 

With  reference  to  this  enactment  it  Jias  been  observed  by  the 
Board  (1)  :— 

"  Their  Lordships  are  of  opinion  that  the  term  cause  of  action 
is  to  be  construed  rather  with  reference  to  the  substance  than  to 
the  form  of  action,  .  .  .  and  that  this  clause  in  the  Code  of  Pro- 
cedure would  by  no  means  prevent  the  operation  of  the  general 
law  relating  to  res  judicata  founded  on  the  principle  nemo  &Ad 
bis  vexari pro  eddem  causa"  I 

The  same  view  has  since  been  expressed  by  this  Board  (2). 

A  similar  view  had  been  expressed  by  Sir  Barnes  Peacock,  then 
Chief  Justice  of  Bengal,  in  the  well-known  case  of  Mtusamvt 
Edun  v.  Mussamut  Bechun  (3). 

He  there  adopted  the  definition  of  judgments  conclusive  bj 
way  of  estoppel  given  by  De  Grey,  C.  J.,  in  the  Duchess  of  King- 
ston's Case,  in  answer  to  questions  put  by  the  House  of  Lords:- 
"  The  judgment  of  a  Court  of  concurrent  jurisdiction  directly 
upon  the  point  is  as  a  plea,  a  bar,  or  as  evidence  conchsir* 
between  the  same  parties  upon  the  same  matter  directly  in  ques- 
tion in  another  Court/'  and  Sir  Barnes  Peacock  proceeded  thostt 
define  "  concurrent  jurisdiction  "  : — 

"  In  order  to  make  the  decision  of  one  Court  final  and  con- 

(1)  SoorymumeeDayeey.Suddanand  (2)  Krishna  Behari  BojfV.Bnjt- 
Mohapattar,  Law  Rep.  Ind.  Ap.  Supp.  wart  Chowdranee,  LawBep.2lDd.Ap> 
Vol.  p.  221.  285. 

(3)  8  Suth.  W.  K.  175. 
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elusive  in  another  Court,  it  must  be  the  decision  of  a  Court  J.  0. 
which  would  have  had  jurisdiction  over  the  matter  in  the  subse-  1884 
quent  suit  in  which  the  first  decision  is  given  in  evidence  as   bajahBuk 

conclusive."  **£££?* 

This  doctrine  has  been  expressly  affirmed  in  a  recent  case         •• 

MU88UMUT 

before  this  Board  (1),  decided  since  the  judgment  appealed  LaohooKoer. 
against. 

It  is  true  that  when  the  suit  in  this  last-mentioned  case  was 
brought  the  governing  statute  as  to  res  judicata  was  Act  X.  of 
1877,  s.  13,  which  is  in  these  terms : — 

"No  Court  shall  try  any  suit  or  issue  in  which  the  matter 
directly  and  substantially  in  issue  has  been  heard  and  finally 
determined  by  a  Court  of  competent  jurisdiction,  in  a  former  suit 
between  the  same  parties,  or  the  parties  under  whom  they  or  any 
of  them  claim,  litigating  under  the  same  title." 

But  their  Lordships  state  that  if  the  case  had  arisen  under  the 
law  as  it  existed  before  the  statute,  consisting  of  the  previous 
somewhat  imperfect  statute  supplemented  by  the  general  law, 
their  decision  would  have  been  the  same,  and  they  do  not  construe 
the  Act  of  1877  as  having  altered  the  law. 

A  suit  for  interest  amounting  to  Rs.1600,  on  a  bond  for 
Es.12,000,  was  brought  in  the  Court  of  an  Assistant  Commis- 
sioner, whose  jurisdiction  was  limited  to  Ks.5000 ;  the  Assistant 
Commissioner  held  that  the  real  amount  for  which  the  bond  was 
given  was  Rs.4790,  and  not  Es.12,000,  and,  interest  on  the  smaller 
sum  having  been  overpaid,  dismissed  the  suit. 

It  was  held  that  his  judgment  was  not  res  judicata  as  to  the 
amount  for  which  the  bond  was  given,  inasmuch  as  this  amount 
was  beyond  the  limits  of  his  jurisdiction. 

Their  Lordships  approve  of  the  statement  of  the  law  by  Sir 
Barnes  Peacock  above  quoted,  and  proceed  to  observe:— "In 
their  Lordships'  opinion  it  would  not  be  proper  that  the  decision 
of  a  Moonsiff  upon  (for  instance)  the  validity  of  a  will  or  of  an 
adoption,  in  a  suit  for  a  small  portion  of  the  property  affected  by 
it,  should  be  conclusive  in  a  suit  before  a  District  Judge  or  in  the 
High  Court,  for  property  of  a  large  amount,  the  title  to  which 
might  depend  upon  the  will  or  adoption ;  ...  by  taking  concur- 

(1)  MUir  Raghobardial  v.  Rajah  Sheo  Baksh  Singh,  Law  Rep.  9  Ind.  Ap.  197. 
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J.  G.        rent  jurisdiction  to  mean  concurrent  as  regards  pecuniary  limit 
1884        as  well  as  the  subject-matter,  this  evil  or  inconvenience  is 
Kaj^Ruk  avoided." 

'b^kob°B        If  this  construction  of  the  law  were  not  adopted,  the  lowest 
«•         Court  in  India  might  determine  finally,  and  without  appeal  to 
LachooKoeb.  the  High  Court,  the  title  to  the  greatest  estate  in  the  Indian 
Empire. 

Assuming,  therefore,  that  the  question  of  title  was  directly 
raised  in  the  rent-suit,  their  Lordships  are  of  opinion  that  the 
judgment  in  that  suit  is  not  conclusive  in  this. 

Having  regard,  however,  to  the  subject  matter  of  the  suit,  to 
the  form  of  the  issue  (which  has  been  above  set  out),  and  to  some 
expressions  of  the  learned  Judge,  their  Lordships  are  further  of 
opinion  that  the  question  of  title  was  no  more  than  incidental 
and  subsidiary  to  the  main  question,  viz.,  whether  any  and  what 
rent  was  due  from  the  tenant,  and  that  on  this  ground  also  the 
judgment  was  not  conclusive. 

It  now  becomes  necessary  to  consider  the  question  of  fact 
whether  at  the  death  of  Moorlidur  the  brothers  were  joint  or 
separate  in  estate.  Their  Lordships  agree  with  the  observation 
of  the  High  Court  that  the  tendency  of  the  Courts  in  this 
country  to  presume  a  tenancy  in  common  rather  than  a  joint 
tenancy  has  no  application  to  Indian  tenures,  where  the  presump- 
tion is  generally  the  reverse. 

Although  the  judgment  in  the  rent  suit  is  not  conclusive,  still 
their  Lordships  cannot  help  attaching  some  weight  to  the  deci- 
sions of  the  Moonsiff  and  the  Subordinate  Judge,  both  natives, 
who  heard  the  same  case  as  that  now  before  us,  and  a  good  deal 
of  the  same  evidence.  It  may  be  added  that  the  judgment  in  the 
certificate  suit,  in  which  the  Plaintiff  set  up  the  same  case,  was 
the  same ;  it  was  the  same  also,  and  the  case  and  evidence  much 
the  same,  in  a  proceeding  before  a  magistrate  requiring  the 
Plaintiff  to  enter  into  recognizances  to  keep  the  peace.  All  the 
h&tive  Judges  who  have  heard  the  case — and  it  ha&  been  heard 
by  them  four  times — have  concurred  in  their  judgment  upon  it 
!l  The  following  facts  require  to  be  stated  in  order  to  the  under- 
standing of  the  merits  of  the  case.  Bishen  Sing  wad  the  father 
•of  the  Plaintiff  and  of  Moorlidur;  the  three*  together  with  a 
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grandson,  formed  a  joint  Hindu  family.    Bishen  was  the  reversion-       J.  0. 

ary  heir  to  the  raj  of  Tikari,  the  estates  appertaining  to  which  had       1884 

descended  to  two  brothers,  Hetnarain  and  Modenarain,  the  former  iujAH  r^ 

of  whom  owned  9  annas,  the  latter  7  annas.    Both  brothers  had    B^^B 

died ;  Hetnarain  leaving  a  widow.  Rani  Inderjeet,  who  adopted         *>. 

a  son,  Bam-Kishen  ;  Modenarain  leaving  two  childless  widows.  Laohoo  Koeb. 

Inderjeet  (called  in  the  case  "  the  Maharani  ")  had  granted  to 

Bishen  a  mokurruri  lease  of  a  considerable  quantity  of  land,  which 

formed  the  greater  part  of  the  joint  property  of  the  father  and  his 

two  sons.    Some  time  in  1860  or  1861,  Bishen  left  his  home  on  a 

religious  pilgrimage,  his  whereabouts  was  long  unknown,  he  was 

vainly  sought  by  his  sons,  and  did  not  return  until  about  1868. 

.    During  his  absence  the  following  occurrences  took  place.    His 

two  sons  brought  a  suit  in  his  name  under  the  alleged  authority 

of  an  am-mooktamama  from  him  against  the  Maharani,  her  adopted 

son,  and  the  widows  of  Modenarain,  disputing  the  adoption  and 

claiming  possession  of  9  annas  of  the  property,  and  a  declaration 

of  right  to  7  annas.    That  suit  had  been  dismissed  in  the  District 

Court,  and  again  on  appeal  in  the  High  Court  on  the  ground 

that  the  am-mooktarnama  was  not  genuine. 

The  Maharani  had,  on  the  mokurruri  rent  not  being  paid, 
seized  the  property,  put  it  up  for  sale,  and  bought  it  herself. 

It  is  farther  alleged  by  the  Defendant,  and  denied  by  the 
Plaintiff,  that  the  brothers  separated  in  estate  in  1862  or  1863 
(Fasli,  1260). 

It  may  be  as  well  to  say  at  once  that  their  Lordships  agree 
with  both  Courts  that  separation  at  this  time  (as  alleged  in  the 
written  statement  of  Defendant)  is  not  satisfactorily  proved; 
indeed,  whatever  might  have  been  the  desire  pf  the  brothers  to 
live  and  act  separately,  they  could  not  effect  a  partition  of  the 
family  property  without  the  consent  of  their  father ;  but  if  the 
father  on  his  return  was  informed  of  their  desire  to  separate,  this 
may  have  influenced  his  action  in  the  transaction  which  has  now 
to  be  referred  to. 

The  suit  of  the  sons  having  been  dismissed  upon  the  ground 
that  it  was  brought  without  their  father's  authority,  he  was  in  no 
way  bound  by  the  result,  and  might  have  instituted  a  similar  suit 
himself.    Under  these  circumstances  he  came  to  an  arrangement 
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j.  o.  with  the  Maharani  and  Ramkishen,  which  is  stated  by  the  Defen* 

1884  dant  to  be  as  follows : — 

RajahRus  Bishen  was  to  admit  the  adoption  and  relinquish  all  claim  to 

Bahadoob  the  9  annas,  insisting  only  on  his  claim  in  reversion  to  the 

v.  7  annas.    And  in  consideration  of  this  the  Maharani  and  Rem* 


LaobooKokb.  hishen  were  to  regiant  the  land  (in  the  Patna  district),  the  subject 
of  the  former  mokurruri,  together  with  other  lands  in  Qya,  by 
another  mokurruri.  Bishen,  however,  having  devoted  himself 
to  a  religious  life,  desired  to  relinquish  his  property  to  his  sons, 
whom  he  described  as  "  men  of  this  world,"  in  equal  and  separate 
shares ;  but  according  to  the  inveterate  practice  of  Hindoos  desired 
this  to  be  done  in  the  form  of  grants  to  fursidars,  one  fursidar  in 
each  grant  to  be  the  servant  of  and  to  represent  one  of  his  sons, 
the  other  fursidar  the  other  son.  His  reason  for  this  is  said  to 
have  been  to  defeat  any  claim  against  them  by  one  Moonshi  Amir 
Alt,  who  had  advanced  them  money  to  conduct  the  suit  which  has 
been  mentioned* 

In  pursuance  of  this  arrangement  Bishen  executed  two  ladavi 
ikrarnamas,  in  very  nearly  the  same  terms,  on  the  2nd  of  August, 
1868. 

He  therein  states  that  he  undertook  a  long  pilgrimage  after 
the  death  of  Hetnarain,  and  proceeds,  "  Having  gone  to  different 
tiruths  I  was  so  deeply  engaged  in  the  worship  of  God  that  there 
remained  no  knowledge  of  the  circumstances  of  my  native  place." 
He  alleges  that  on  his  return  he  found  that  improper  use  had 
been  made  of  his  name  by  his  sons  in  their  suit,  repudiates  that 
suit,  and  renounces  all  claim  to  the  9  annas  share  held  by  Bam- 
Jcishen,  whose  adoption  he  admits,  retaining  only  his  claim  in 
reversion  to  the  7  annas ;  this  instrument  was  executed  also  by 
his  sons. 

Whereupon  the  Maharani  and  Ramkishen  execute  on  the  same 
day  another  ladavi  ikrarnama,  admitting  his  reversionary  claim  to 
7  annas. 

The  mokurruri  pottahs  follow  on  the  4th  of  August,  1868. 

That  relating  to  Oya  confers  on  Buhwari  Rawed  and  Kewal 
Rewat  certain  property  of  large  extent,  "  from  generation  after 
generation,  at  the  definite  and  consolidated  annual  uniform 
jumma  of  Rs.1709  in  equal  shares."    That  relating  to  Patna  is 
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to  the  same  effect,  the  giant  being  to  Mitan  Rawat  and  Ducki       J.  o. 
Bawat.    These  grants  are  made  by  the  Maharani  and  confirmed  by       1884 

Bamkishen.  The  grantees  are  household  slaves,  and  it  is  admitted  raj^h  Ruk 

on  both  sides  that  they  were  fursidars.    It  therefore  becomes  B  gH^^B 

necessary  to  go  behind  the  deeds  and  ascertain  the  true  nature  of  „   «• 

.  MD88UMUT 

the  transaction.  LachooKoe*. 

The  view  of  the  Defendant  has  been  stated,  viz.,  that  the  two 
brothers  were  the  real  mokurruridars,  and  were  to  hold  separately. 

That  of  the  Plaintiff  is  that  they  were  the  real  mokurruridars, 
and  were  to  hold  jointly. 

The  High  Court  are  of  opinion  that  Biahen  was  the  real  mokur- 
ruridar,  a  case  set  up  by  neither  party. 

The  Defendant  called  the  Maharani,  the  only  surviving  prin- 
cipal of  the  transaction  except  the  Plaintiff,  Bamkishen  having 
died  before  the  evidence  was  taken  in  this  suit.  But  the  Maharani 
and  Bamkishen  had  both  given  evidence  for  the  Defendant  in  the 
certificate  and  rent  suits,  and  their  depositions  are  on  the  record. 
They  are  witnesses  of  high  station,  having  no  interest  in  the  cause, 
speaking  of  transactions  in  which  they  were  principal  parties 
their  evidence  is  clear,  throughout  consistent,  and  appears  to  their 
Lordships  conclusive,  unless  it  be  wilfully  false. 

The  Maharani  deposes : — 

"  Both  Babu  Bun  Bahadoor  Singh  and  Babu  Moorlidur  Singh 
were  mokurrurridars  in  equal  shares,  i.e.,  at  the  time  of  taking  the 
mokurruri  Babu  Bishen  Sing  had  divided  the  property  to  both 
the  above  Bahus  in  equal  shares  that  the  brothers  might  not  fall 
out  with  each  other,  and  with  this  view  the  name  of  a  man  of  each 
of  them  was  entered  fictitiously  in  the  mokurruri  .  •  .  Babu  Bun 
Bahadoor  Singh  and  Babu  Moorlidur  Singh  were  separate,  and 
therefore  the  name  of  a  man  of  each  of  them  was  mentioned 
fictitiously." 

It  is  true  that  the  fursidars  gave  evidence  on  behalf  of  Bun 
Bahadoor,  the  more  powerful  party  (as  he  has  acquired  by  pur- 
chase from  the  widows  of  Modernarain  a  present  interest  to  the 
amount  of  7  annas  in  the  raj),  that  they  were  slaves  of  Bishen, 
but,  in  their  Lordships'  opinion,  this  evidence  cannot  countervail 
the  much  stronger  evidence  that  each  was  the  slave  of  one  of  the 
brothers. 
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J.  0.  The  Maharani  further  states,  that  Bishen  had  told  her  that  the 

1884  "  two  brothers  were  fighting  with  each  other ;  he  had  made  a  par- 

Rajah  Ruh  tition  between  them." 

gj££2°B  Bamkishen  states : — 

ft 

Mubsumitt        "  At  the  time  of  taking  the  mokurruri,  Babu  Bishen  Singh  took 
Lachoo  Kokb.  ft  jn  t^e  name  Qf  Kewai  Rawat,  servant  of  Bun  Bahadoor  Singh, 

and  in  the  name  of  Bunwari  Beuxti,  servant  of  Moorlidur  Singh. 
The  Bawats  are  not  the  real  parties.  Babus  Rim  Bahadoor  Singh 
and  Moorlidur  Singh  were  mokurruridars  in  equal  shares  ....  for 
this  reason  it  was  taken  in  the  names  of  the  servants  of  the  two 
persons,  that  no  dispute  should  arise  between  the  two  persons." 

Again: — 

"  Babu  Bishen  Singh  took  the  moknrruri  for  Babu  Bun  Bahar 
door  and  Babu  Moorlidur*  At  the  consultation  held  on  that  and 
other  subjects  of  jumma  and  the  selection  of  mokurruri  mouzaha, 
Bun  Bahadoor  and  Moorlidur  were  both  present.  Babu  Bishen 
Singh  was  the  person  who  actually  took  the  mokurruri" 

On  being  asked, 

"  How  came  you  to  know  that  Babu  Bishen  Singh  made  over 
the  mokurruri  to  Babus  Bun  Bahadoor  and  Moorlidur  f  " 

the  witness  answered, 

"  I  know,  having  been  told  by  Bishen  Singh  and  Bun  Bahadoor 
and  Moorlidur*9 


In  other  parts  of  their  evidence  these  statements  are  in  sub* 
stance  repeated. 

Bun  Bahadoor  was  called  as  a  witness,  and  although  he  in 
general  terms  denied  that  there  was  a  separation  between  him 
and  his  brother,  he  gave  no  evidence  with  respect  to  the  above 
transaction,  at  which  Bamkishen  alleged  he  was  present,  nor  did 
he  deny  having  said  to  Bamkishen  what  Bamkishen  deposed  to. 
The  rest  of  his  evidence  may  be  described  as  mainly  consisting  of 
witnesses  who  deposed  that  the  brothers  lived  and  messed  jointly, 
against  whom  a  nearly  equal  number  of  witnesses  for  the  Defen- 
dant may  be  set  off  who  deposed  that  they  lived  and  messed 
separately. 
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The  evidence  of  the  Maharani  and  Ramkishen  is  confirmed  by       J-  0. 
Hafiz  Syed  Ahmed  Bezay  a  pleader  and  zemindar,  who  appears  to       1884 
have  long  been  on  intimate  terms  with  the  two  brothers,  and  gives  bajah  Run 
the  same  version  of  the  transaction.    He  says,  Bdbu  Bishen  Singh    B  gj^jj® 
said,  "  these  men  are  of  the  world,"  therefore  according  to  his         •• 
wish,  the  mokurruri  was  granted  to  Run  Bahadoor  and  Moorlidwr  LaohooKoeb. 
in  the  fictitious  names  of  other  persons,  and  he  speaks  to  the 
negotiations  at  the  time  of  the  preparation  of  the  deed. 

Soon  after  the  completion  of  the  transaction  Bishen  Singh 
retired  to  Benares,  where  he  died. 

The  evidence  of  the  Maharani  and  Ramkishen,  though  accepted 
by  the  sub-Judge,  has  been  discredited  by  the  High  Court ;  that 
of  Rem,  on  whom  the  Subordinate  Judge  placed  much  reliance, 
has  been  altogether  discarded. 

With  respect  to  the  Maharani  and  Ramkishen  the  High  Court 
observe,  "  They,  no  doubt,  have  deposed  to  statements  made  by 
Bishen  Singh,  Run  Bahadoor,  and  Moorlidur,  admitting  separation ; 
but  we  think  their  evidence  in  this  respect,  though  important, 
must  be  taken  with  very  great  reserve.  They  were  both  witnesses 
in  the  rent-suit,  and  it  is  not  often  that  in  a  suit  of  that  character 
people  of  their  standing  come  forward  to  give  evidence  unless 
they  have  a  strong  feeling  in  the  matter.  Beading  their  evidence 
we  find,  in  our  opinion,  a  strong  bias  in  favour  of  the  Defendant." 

Their  Lordships  are  unable  to  concur  in  these  observations. 

If  the  Maharani  and  her  son  knew  and  were  able  to  prove  that 
Run  Bahadoor  was  setting  up  a  false  case  against  his  brother's 
widow,  it  appears  to  their  Lordships  greatly  to  their  credit  instead 
of  their  discredit  that  they  should  overcome  their  reluctance  to 
give  evidence  in  order  to  protect  her.  Bias  in  a  witness  may  be 
inferred  from  his  being  found  to  misstate  facts,  from  his  telling 
monstrous  or  improbable  stories,  or  shewing  malicious  temper 
against  one  of  the  parties.  But  nothing  of  that  kind  can  be 
imputed  to  either  of  these  witnesses.  They  appear  to  have 
answered  the  questions  put  to  them  straightforwardly,  and  their 
Lordships  are  unable  to  detect  bias  in  their  evidence  unless  it  is 
to  be  inferred  from  the  fact  that  the  evidence  tells  strongly 
against  the  Plaintiff,  but  to  infer  this  is  to  beg  the  question  in 
dispute. 

Another  reason  for  discrediting  the  Maharani  is  that  the  Plain* 
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j.  c.  tiff  had  declared  his  intention,  and  instituted  a  suit,  to  set  aside 

1884  the  compromise,  whereby  it  is  assumed  that  he  had  incurred  her 

Ba^ITruh  hostility. 

B  Singh*        *"" ^e  answer  t0  ti1™  *8>  t^t  she  had  given  substantially  the  same 

v.  evidence  in  the  rent-suit,  before  he  had  declared  such  an  inten- 

MUSSUMUT         . 

Lachoo  Koeb.  tion. 

With  respect  to  Syed  Ahmed  Reza,  the  High  Court  observe  :— 

"  The  Subordinate  Judge  has  relied  on  the  following  statement 
by  the  witness : — '  At  the  time  of  the  execution  of  the  mokurruri 
there  was  a  talk  between  Bun  Bahadoor  and  Moorlidur,  with 
respect  to  the  mention  of  the  names  of  the  benami  persons,  each 
inquired  of  the  other  which  of  his  men  would  stand  benamidar 
for  him.  At  last  the  names  of  those  nominated  by  each  of  them 
were  entered.'  But  the  Subordinate  Judge  has  failed  to  consider 
this  gentleman's  statement  in  cross-examination, '  I  do  not  recol- 
lect whether  I  had  made  a  draft  of  the  mokurruri  pottah  in  favour 
of  the  Plaintiff  and  Moorlidur.  I  do  not  know  where  that  deed 
was  engrossed  in  stamp,  or  where  it  was  signed,  but  several  had 
witnessed  it  here.  When  the  deed  was  written  and  read,  I  was 
not  at  Tikari  (the  place  of  execution),  when  the  deed  was  pre- 
sented to  our  signature  as  witnesses  there  was  no  mention  made 
as  to  whose  benamidars  are  the  persons  whose  names  are  men- 
tioned in  the  deed.' 

"  So  this  gentleman  contradicts  himself,  and  though  practising 
as  a  vakeel,  seems  wilfully  to  have  followed  the  too  common 
custom  of  this  country  of  attesting  a  deed  subsequently  and  at  a 
different  place  to  its  execution." 

For  these  reasons  they  place  no  reliance  whatever  on  his  evi- 
dence. 

The  High  Court  suppose  Bern  to  have  been  a  witness  to  one  of 
the  mokurruri  pottahs,  but  this  is  a  mistake,  he  was  a  witness  only 
to  the  ladavi  ikrarnamas ;  therefore  the  accusation  of  having  wit- 
nessed a  deed  where  it  was  not  executed,  together  with  the  con- 
tradiction in  his  evidence,  disappear.  But  even  if  the  supposed 
contradictory  statements  related  to  the  same  deed  they  seem  by 
no  means  irreconcilable.  The  consultation  as  to  the  choice  of 
benamidars  must  almost  necessarily  have  been  before  the  actual 
execution  of  the  document,  and  the  witness,  speaking  of  a  trans- 
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action  many  years  ago,  may  well  have  meant  by  "  the  time  of       J.  G. 
execution  of  a  deed  "  the  time  when  it  was  being  prepared  for       1884 


execution.  Bajah  Buh 

Their  Lordships  regard  it  as  dangerous  for  a  Court  of  Appeal    B  gJJJ^* 
to  reject  an  important  and  respectable  witness,  who  has  been  be-    __   v- 
lieved  by  the  Court  who  heard  his  evidence,  on  some  supposed  LaghooKojeb. 
discrepancy  in  the  record  of  it  which  did  not  occur  to  that  Court, 
and  which  if  his  attention  had  been  called  to  it  he  might  hare 
been  able  easily  to  explain. 

Their  Lordships  adopt  the  evidence  of  these  witnesses  as  cre- 
dible and  uncontradicted  as  to  the  circumstances  attending  the 
grant  of  the  mokurruri  pottahs,  which  they  regard  as  the  crucial 
point  in  the  case,  and  are  of  opinion  that  whether  the  brothers 
had  or  had  not  separated,  or  attempted  to  separate,  before,  they 
received  the  mokurruri  grants  in  severalty  and  were  separate 
from  that  time. 

The  rest  of  the  evidence  is  mainly  in  accordance  with  this  view. 
With  respect  to  the  relations  of  the  brothers,  and  the  dealing  with 
the  property  between  the  execution  of  the  pottahs  and  the  death 
of  Moorlidur,  in  February,  1872,  it  is  enough  to  say  that  in  the 
opinion  of  their  Lordships  the  evidence  of  the  Defendant  prepon- 
derates ;  proof  is  given  of  separate  payments  by  some  tenants,  and 
separate  receipts  and  some  jumma  wasil  baki  papers  are  produced 
by  tenants  shewing  that  they  held  under  separate  landlords. 

Their  Lordships  cannot  concur  with  the  High  Court  in  accusing 
the  Defendant  of  "  manufacturing  "  certain  jumma  wasil  papers ; 
the  rent  accounts  not  having  been  made  up  for  the  last  years 
of  her  husband's  life,  were  made  up  by  her  directions  after  his 
death,  but  there  was  no  attempt  to  represent  them  as  other  than 
they  were,  nor  do  they  appear  to  have  been  relied  upon  by  her ; 
the  term  "  manufacture  "  is  not  applicable  to  them. 

After  Moorlidur'  *  death  there  is  no  question  that  his  widow  re- 
mained for  more  than  two  years  in  possession  of  her  late  husband's 
share  of  the  property  undisputed  by  Run  Bahadoor,  till  her  appli- 
cation for  a  certificate  in  1874,  when  for  the  first  time  he  set  up 
his  present  case.  During  that  time  Bun  Bahadoor  only  claimed 
the  right  to  deal  with  his  own  half  share;  he  raised  money 
on  mortgages  of  that  half  share  only ;  he  brought  several  actions 
in  the  name  of  Ducki  Bewat,  his  fursidar,  in  respect  of  that  share 
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J.  0.        only,  in  the  plaints  to  which  actions  it  is  stated  that  the  property 
1884        was  held  in  separate  moieties.  He  let  2  annas  of  certain  property 
Rajah  Run   in  which  he  and  his  late  brother  had  held  4  annas,  leaving  the 
B  Sdigh011    w^ow  *°  d®8^  w^b  *^e  remaining  2  annas.    Indeed,  the  High 
«•  Court  find,  in  agreement  on  this  point  with  the  Lower  Court,  that 

LachooKoeb.  after  Moorlidur  8  death,  the  Plaintiff  and  Defendant  enjoyed  the 
property  separately.  But  the  High  Court  explain  this  by  the 
supposition  that "  Bun  Bahadoor,  who  seems  to  hare  been  a  some- 
what easy  going  person,  was  willing  that  the  Defendant  should 
enjoy  the  8  annas  by  way  of  maintenance/9 

An  "  easy  going  person,"  appears  an  expression  singularly  in* 
applicable  to  a  man  who  was  bound  over  to  keep  the  peace  towards 
the  widow  on  account  of  continued  oppression  and  cruelty.  It  is 
to  be  observed  that  this  was  not  his  case — that  he  denied  the  fact 
of  her  possession  which  has  been  found  by  both  Courts  against 
him. 

Their  Lordships  adopt  the  view  of  the  Subordinate  Judge,  who 
observes,  "  After  the  death  of  Moorlidur  Singh,  Bun  Bahadoor 
Singh,  for  some  time  considering  him  separate,  took  proceedings 
only  in  respect  of  a  moiety." 

For  these  reasons,  their  Lordships  are  of  opinion  that  the  direct 
evidence  of  the  transaction  in  1868,  the  form  of  the  grant, "  in 
equal  shares,"  and  the  subsequent  dealing  with  the  property,  all 
point  to  the  conclusion  that  the  brothers  were  separate  at  and 
before  the  death  of  Moorlidur,  that  consequently  the  finding  on 
this  question  of  the  Subordinate  Judge  was  right,  and  that  of  the 
High  Court  was  wrong.  Therefore,  although  the  Defendant  is 
not  entitled  to  a  decree  on  the  issue  of  res  judicata  on  which  the 
High  Court  have  given  it  her,  she  is  entitled  to  a  decree  on  the 
issue  of  separation  of  estate,  and  the  decree  in  her  favour  will 
stand.  The  only  order  which  their  Lordships  can  humbly  advise 
Her  Majesty  to  make  is,  that  the  decree  be  affirmed,  and  both 
appeals  dismissed.  As  the  Defendant  has  succeeded  on  the  merits 
of  the  case,  she  should  have  the  costs  of  these  appeals  and  the 
costs  of  the  appeals  to  the  High  Courts. 

Solicitor  for  the  Appellant,  Bun  Bahadoor  Singh :  T.  L.  Wttion. 
Solicitors  for  the  Respondent,  Mussumut  Lachoo  Koer:  Wathin* 
&  Lattey. 
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GUNGAPERSHAD  SAHU Plaintiff  ;        J.  C* 

AND  J884 

MAHARANI  BIBI Defendant.      Dec'n- 

ON  APPEAL  PROM  THE  HIGH  COURT  IN  BENGAL. 
Act  XL.  of  1858,  *.  18 — Powers  of  Guardian  to  mortgage — Rate  of  Interest. 

Where  an  order  of  Court  under  sect.  18,  Act  XL.  of  1858,  empowering  a 
guardian  to  mortgage  certain  immoveable  property  of  a  minor,  omitted  to 
specify  the  rate  of  interest  at  which  she  was  at  liberty  so  to  do,  held,  that 
the  proper  or  most  favourable  construction  of  the  order  was,  that  it  autho- 
rized a  loan  at  a  reasonable  rate  of  interest,  and  consequently  that  the 
High  Court  was  right,  there  being  no  proof  of  necessity  or  expediency,  in 
decreeing  interest  at  12  per  cent,  instead  of  18  per  cent.,  as  stipulated  in 
the  mortgage  bond  which  the  guardian  had  executed. 

APPEAL  from  a  decree  of  the  High  Court  (Jan.  20,  1882), 
setting  aside  a  decree  of  the  Subordinate  Judge  of  Mozufferpore 
in  Tirhoot  (April  21,  1880),  and  dismissing  the  Appellant's  suit 
with  costs. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Leith,  Q.C.,  and  C.  W.  Arathoon,  for  the  Appellant,  contended 
that  the  High  Court  ought  to  have  decreed  that  interest  should 
be  paid  at  the  rate  mentioned  in  the  bond.  That  rate  was  shewn 
to  have  been  for  the  benefit  of  the  minor's  estate,  and  the  Respon- 
dent  had  not  taken  objection  to  it  in  her  pleadings  or  in  the  first 
Court. 

[Reference  was  made  to  Skirmer  v.  Orde  (1).] 

Cowell,  for  the  Respondent,  was  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Abthur  Hobhouse: — 

The  question  in  this  case  turns  upon  the  amount  recoverable  on 
a  mortgage  bond  which  bears  date  the  25th  of  March,  1869.  The 

*  Present: — Lobd  FitzGebald,  Sib  Babnes  Peacock,  Sib  Robebt  P.  Colljkb, 
Sib  Bighabd  Couch,  and  Sib  Abthub  Hobhouse. 


(1)  Law  Rep.  7  Ind.  Ap.  210. 
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J.  C.        bond  was  given  by  Parbutty  Koer,  who  is  the  grandmother  and 

1884        guardian  of  the  Bespondent  Maharani  Bibi.    The  effect  of  the 

Gunga-     bond  is  that  security  is  given  on  a  certain  monzah  belonging 

pmkhadSabu  t0  the  Maharani  Bibi  for  the  sum  of  Rs.8000,  to  be  repayable 

Mahabani  in  about  a  year's  time  .with  interest,  at,  the  rate  of  18  per 

—        cent,  per  annum.    The  Plaintiff  has  received  payment  of  an 

amount  equal  to  the  principal  due  upon  the  bond  with  simple 

interest  at  12  per  cent,  per  annum,  and  he  had  received  that 

amount  of  payment  before  he  commenced  the  suit  in  which  this 

appeal  is  presented.    If  therefore  12  per  cent,  is  all  that  he  is 

entitled  to,  the  suit  must  altogether  fail.    If  18  per  cent,  is  what 

he  is  entitled  to,  then  there  is  still  a  sum  due,  and  he  ought 

to  get  a  decree  for  that  sum. 

The  Judge  of  Tirhoot,  who  heard  the  case  originally,  was  of 
opinion  that,  according  to  the  contract,  the  Plaintiff  was  entitled 
to  18  per  cent,  until  the  actual  time  of  payment,  but,  in  exercise 
of  the  power  vested  in  the  Court,  he  cut  down  the  rate  of  interest 
to  3  per  cent,  from  the  date  of  the  suit  to  the  date  of  the  decree, 
and  after  decree  he  gave  no  interest  at  all.  He  therefore  evi- 
dently thought  that  the  transaction  was  an  exorbitant  one,  and 
that,  where  the  Court  had  discretion,  it  should  lower  the  rate  of 
interest.  Up  to  the  date  of  suit  he  had  no  discretion,  and  he 
construed  the  bond  as  has  been  stated. 

The  Defendant  in  the  suit  appealed  to  the  High  Court,  and 
that  Court  was  of  opinion  that  the  Plaintiff  was  entitled  to 
interest  only  at  the  rate  of  12  per  cent.,  and  inasmuch  as,  cal- 
culating at  that  rate,  he  had  been  wholly  paid  off,  the  suit  was 
necessarily  dismissed. 

The  sole  question  now  is  as  to  the  additional  6  per  cent  claimed 
by  the  Plaintiff. 

It  has  been  stated  that  the  bond  was  executed  by  the  grand- 
mother as  guardian  of  the  Defendant,  who  was  a  minor  at  the 
time.  The  18th  section  of  Act  XL.  of  1858,  says,  that  "  no  such 
person  shall  have  power  to  sell  or  mortgage  any  immoveable  pro- 
perty without  an  order  of  the  Civil  Court  previously  obtained.* 
The  guardian  obtained  an  order  of  the  Court  on  the  5th  of 
February,  1869,  on  a  petition  in  which  she  stated  the  necessity  of 
taking  a  loan  of  Rs.8000.  for  the  purpose  of  paying  some  pressing 
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debts  which  were  then  carrying  interest  at  12  per  cent.    The       J.  0. 
order  runs  in  these  terms :  "  That  the  petitioner  be  permitted  to       1884 
take  a  loan  of  Rs.8000,  by  mortgage  of  mouzah  Sahu,  perguhnah      Gtoga- 
Ahalwara."    That  order  says  nothing  whatever  about  interest  on  PER8HadSahu 
the  Bs.8000.    It  would  certainly  seem  desirable  that  a  Court    Mabarani 

J  BlBL 

which  has  thrown  upon  it  the  responsibility  of  authorizing  loans       

to  be  raised  upon  the  security  of  infants'  estates  should,  where 
possible,  specify  the  rate  of  interest  or  the  maximum  rate  of 
interest  at  which  the  loan  should  be  raised,  especially  in  India, 
where  the  rate  of  interest  bears  so  very  large  a  proportion  to  the 
principal  advanced.  There  may  sometimes  be  difficulties  in  doing 
so.  There  may  have  been  a  difficulty  in  this  case  for  aught  we 
know.  At  all  events  the  Judge  did  not  do  it.  Supposing  the 
Judge  does  not  do  it,  that  cannot  give  to  the  guardian  the  power 
of  raising  the  authorized  loan  at  any  rate  of  interest  that  the 
guardian  thinks  fit.  It  has  been  said  the  guardian  might  think 
fit  to  raise  a  loan  at  the  rate  of  100  per  cent.  If  that  were  brought 
to  the  notice  of  the  Judge,  he  would  probably  institute  a  very 
rigorous  inquiry  before  authorizing  such  a  loan.  On  an  order  of 
this  kind,  which  authorizes  the  raising  of  a  principal  sum  but  says 
nothing  about  the  interest,  their  Lordships  think  that  the  proper 
construction  or,  at  all  events,  the  most  favourable  construction  to 
the  lender,  is  that  it  authorizes  a  loan  at  a  reasonable  rate  of 
interest. 

With  respect  to  the  judgment  of  the  High  Court  their  Lord- 
ships agree  with  Mr.  Justice  Romesh  Ghwnder  Mitter  in  his  con- 
struction of  the  bond.  It  was  made  a  question  how  far  the  bond, 
on  the  face  of  it,  provided  for  the  payment  of  interest — whether 
up  to  the  date  fixed  for  the  payment  of  the  principal,  or  up  to 
the  date  of  actual  repayment?  They  agree  with  Mr.  Justice 
Mitter  in  thinking  that  it  provided  for  payment  of  interest  up  to 
the  date  of  actual  repayment. 

Mr.  Justice  Mitter  then  goes  on  to  say  "  the  Plaintiff  must  shew 
that  the  transaction  was  beneficial  to  the  interest  of  the  minor," 
and  then  he  examines  the  whole  transaction,  and  finds  that  the 
raising  of  Bs.8000  at  a  reasonable  rate  of  interest  was  beneficial 
to  the  interests  of  the  minor,  but  that  the  raising  at  the  rate 
of  18  per  cent,  was  not  beneficial.  Their  Lordships  think  that  when 

Vol.  XIL  E 
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J.  a        an  order  of  the  Court  has  been  made  authorizing  the  guardian 
1884        of  an  infant  to  raise  a  loan  on  the  security  of  the  infant's  estate, 
Gunga-     the  lender  of  the  money  is  entitled  to  trust  to  that  order,  and 
PEB8HAD  8ahu  that  he  is  not  bound  to  inquire  as  to  the  expediency  or  necessity 
Mahabani   of  the  loan  for  the  benefit  of  the  infant's  estate.    If  any  fraud  or 
— "       underhand  dealing  is  brought  home  to  him  that  would  be  a 
different  matter ;   but  apart  from  any  charge  of  that  kind  their 
Lordships  think  he  is  entitled  to  rest  upon  the  order.    Therefore, 
as  regards  the  principal  of  this  loan,  it  is  sufficient  for  the 
Plaintiff  to  say : — M I  have  got  the  order  of  the  Court."    But 
when  he  comes  to  the  rate  of  interest  he  has  not  got  the  order 
of  the  Court ;  and  if  he  chooses  to  lend  his  money  without  an 
order  that  binds  the  infant's  estate,  then  it  is  for  him  to  shew 
that  the  matter  was  one  of  necessity,  or  of  clear  expediency  for 
the  benefit  of  the  infant's  estate.    In  this  case  their  Lordships 
fail  to  find  any  evidence  shewing  any  such  necessity  or  expe- 
diency.   They  agree  with  the  view  taken  by  Mr.  Justice  Mitter 
that  there  is  no  case  made  on  behalf  of  the  lender  to  ahew  that 
such  a  loan  was  for' the  benefit  of  the  infant's  estate.    The  result 
is  that  the  Court  has  recourse  to  the  ordinary  rate  of  interest 
ruling  in  that  part  of  the  country  upon  loans  on  good  security, 
and  finding  that  rate  to  be  12  per  cent,  it  says  that  12  per  cent 
is  the  reasonable  rate  to  charge  in  the  present  instance. 

Another  objection  has  been  raised,  which  has  nothing  to  do 
with  the  merits  of  the  case,  namely,  that  this  point  was  not 
raised  upon  the  pleadings.  It  certainly  does  not  appear  to  have 
been  raised  on  the  written  statement. .  It  was  put  at  the  bar  that 
the  point  was  waived,  but  there  is  no  trace  of  waiver ;  on  the  con* 
trary,  the  Defendant  seems  to  have  been  desirous  to  raise  every 
point  that  occurred  to  her  advisers  to  defeat  the  claim  of  the 
Plaintiff.  It  does  not  appear  that  there  was  any  formal  prelimi- 
nary settlement  of  issues,  but  in  the  judgment  it  is  stated  what 
the  points  for  consideration  are ;  and  Mr.  Leith  very  fairly  said  that 
he  would  take  those  points  as  the  issues  in  the  suit  The  second 
of  these  issues  is : — "  Whether  Parbati  Koer  really  executed  the 
bond  in  suit."  That  puts  into  issue  the  execution  of  the  bond ; 
but  then  it  goes  on — "  And  whether  the  Defendant  is  bound  to 
pay  off  the  debt."    That  puts  in  issue  the  validity  of  the  bond,  not 
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only  on  account  of  non-execution  by  Parbati,  but  its  validity  gene-       J.  a 
rally  as  against  the  Defendant,  and  therefore  suggests  the  question       1884 
whether  the  Defendant  was  bound  by  the  acts  of  Parbati  Koer  f      gunga- 
When  we  come  to  the  appeal  the  sixth  ground  of  appeal  is  some-  PBE8HAD  Sahu 
what  more  specific  than  that.    The  sixth  ground  is  this : — "  That    Mahabaki 
your  Petitioner  is  in  no  way  bound  by  the  aots  or  statements  of       — 
Parbati  Koer  unless  it  is  proved  that  those  acts  were  done  under 
necessity  and  for  the  benefit  of  the  estate."    No  doubt  that  does 
not  distinguish  between  the  principal  of  the  bond,  which  was 
covered  by  the  order,  and  the  interest,  which  was  not  covered  by 
the  order,  but  it  shews  that  the  Defendant  was  disputing  all  dis- 
putable acts  of  Parbati.    On  that  ground  of  appeal  Mr.  Justice 
Mitter  addresses  himself  to  the  question  of  necessity,  and  decides 
in  favour  of  the  Defendant    Now  it  would  be  a  lamentable  thing 
if  an  appeal  in  which  their  Lordships  are  clearly  of  opinion  that 
the  High  Court  were  right  on  the  merits  of  the  case  were  to  be 
determined  the  other  way  on  the  ground  that  there  was  some 
imperfection  in  the  pleadings.    It  would  be  lamentable  in  any 
ease,  and  especially  in  India,  where  we  know  the  pleadings  are 
prepared  with  a  considerable  amount  of  looseness.    If  it  could  be 
suggested  on  the  part  of  the  Appellant  that  practical  injustice 
had  been  done  him  by  the  want  of  particularity  in  the  pleadings, 
and  by  their  not  having  drawn  a  proper  distinction  between  the 
principal  due  on  the  bond  and  the  interest,  however  much  their 
Lordships  might  lament  it,  they  might  be  compelled  to  allow 
the  appeal.    But  no  such  suggestion  can  be  made.    Their  Lord- 
ships entirely  disbelieve  that  more  complete  justice  could  be 
done  in  this  case  than  has  been  done  already. 

There  is  another  consideration.  If  this  were  really  a  point 
sprung  upon  the  Appellant  by  the  judgment  of  Mr.  Justice 
Mitter  for  the  first  time,  it  would  have  been  good  ground  to  apply 
to  the  Court  for  a  review.  But  no  such  application  was  made ; 
and  .their  Lordships  would  be  very  loth  to  disturb  the  decree  of 
the  High  Court  upon  a  technical  point  of  this  kind,  where  the. 
whole  matter  might  have  been  set  right  if  the  High  Court  had 
been  applied  to.  Even  if  the  Appellant  were  to  succeed  on  this 
point,. what  could  this  Committee  do?  It  could  only  advise 
Her  Majesty  to  send  back  the  case  to  be  tried  upon  the  question 

E  2 
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J.  G.        whether  it  was  necessary  or  reasonable  to  raise  this  loan  at  the 

1884        rate  of  18  per  cent.    The  High  Court  could  have  done  that  on 

Gto^A.     review,  and  if  they  thought  their  decree  really  did  injustice  no 

pershad  Sahu  (Jq^  they  would  have  done  so.    Their  Lordships  do  not  feel 

Mahabani  justified  in  disturbing  the  judgment  of  the  High  Court  under 

-, — '       such  circumstances. 

The  result  is  that  this  appeal  must  be  dismissed  with  costs, 
and  their  Lordships  will  humbly  advise  Her  Majesty  to  that 
effect. 

Solicitor  for  Appellant :  T.  L.  Wilson. 
Solicitors  for  Respondent :  Barrow  &  Sogers. 


J.  a*      THAKUR  ROHAN  SINGH Dependant  ; 

»*  #        AND 

dZ  iVi5  THAKUB  SXJRAT  SINGH Plaintiff. 

ON  APPEAL  FROM  THE  COURT  OP  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Oudh  sub-Settlement  Act,  1866 — Landlord  and  Tenant — Right  of  Resumption— 

Absence  of  under-proprietary  Right. 

Where  the  relationship  of  landlord  and  tenant  is  established,  the  tenant 
cannot  defeat  the  landlord's  right  of  resumption  upon  proper  notice  on  the 
ground  that  time  and  undisturbed  enjoyment  has  ripened  his  holding  into 
a  species  of  ownership,  or  that  he  has  acquired  by  prescription  a  holding 
such  as  to  entitle  him  to  an  under-proprietary  right.  He  must  allege  and 
prove  his  right  to  remain  undisturbed. 


Api 


TEAL  from  a  decree  of  the  Judicial  Commissioner  of  Oudh 
(March  19, 1883),  reversing  a  decree  of  the  District  Judge  of 
Fyzabad  (May  6,  1882),  and  ordering  that*  the  Respondent's 
claim  .to  recover  possession  of  villages  Newada  and. Gadiana  be 
allowed  with  costs. 

*  At  the  first  hearing  of  this  appeal  were  present  Lord  *  FitzGerald,Sib 
Barnes  Peacock,  Sib  Robert  P.  Collier,  Sib  Richard  Couch,  and  Sib  Abthub 
Hobhouse. 

At  the  second  hearing  were  present  Lord  FitzGerald,  Sib  Barnes  Peacock, 
Sib  Montague  £.  Smith,  and  Sir  Richard  Couch,  and  during  a  portion  of  the 
argument,  The  Lord  Chancellor  (the  Earl  of  Selborne). 
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The  main  question  in  the  appeal  was,  whether  the  Appellant       J.  C. 
had  acquired  by  prescription  a  right  to  hold  the  villages  as       1884 
against  the  Bespondent  by  way  of  under-proprietary  right  within     thakub 
the  provisions  of  the  Oudh  sub-Settlement  Act,  1866.  Bohan  Singh 

The  facts  appear  in  the  judgment  of  their  Lordships.  Thakdb 

The  Judge  held  that  the  Plaintiff  was  not  entitled  to  obtain       

possession  of  the  villages  from  the  Defendant,  and  that  the  De- 
fendant was  not  a  mere  tenant,  but  a  holder  with  a  title  to  an 
under-proprietary  right.  The  Judicial  Commissioner,  on  the 
other  hand,  held  that  the  Defendant  was  a  mere  tenant  at  will, 
and  liable  to  ejectment  by  the  Plaintiff. 

Sykes,  for  the  Appellant, contended  that  the  Appellant,  assuming 
the  onus  probandi  to  be  upon  him,  had  proved  sufficient  to  have 
entitled  him  to  a  sub-settlement,  even  if  he  had  been  claimant 
therefor  and  not  a  defendant  in  ejectment.  He  claimed  in  con- 
sequence to  retain  the  land  in  suit  not  as  proprietor  or  as  under- 
proprietor,  but  as  holding  at  a  favourable  rent.  It  had  been 
granted  to  him  in  perpetuity  at  a  fixed  rate,  under  an  agreement 
between  the  talookdar  and  Kesri  Singh  in  lieu  of  a  money  com- 
pensation for  the  death  of  relatives.  The  Bespondent  in  his  plaint 
alleged  that  the  Appellant  was  a  lessee  under  a  lease  for  an 
unlimited,  that  is  an  undefined,  term ;  and  on  that  view  there  was 
at  least  a  contract  followed  by  continuous  possession  for  fifty-five 
years.  In  either  case  the  Appellant  was  within  the  rules  of  the 
schedule  to  Act  XXVI.  of  1866 ;  and  he  would  be  entitled  on 
proper  application  to  be  maintained  in  possession.  The  increase 
of  rent  at  the  regular  settlement  did  not  bear  on  the  question  of 
under-proprietary  right ;  he  held  at  a  rent  which  was  fixed  to  be 
a  certain  percentage  above  the  Government  revenue.  [Sir 
Barnes  Peacock  : — Even  if  the  tenant  cannot  prove  his  right 
to  a  sub-settlement,  still  under  the  Circular  Orders  of  the  Govern- 
ment, having  the  force  of  law  under  the  Indian  CotmciTs  Act, 
1861,  may  there  not  be  said  to  be  a  recognition  of  a  proprietary 
right.  In  other  words,  do  you  contend  that  there  are  two  classes 
of  tenants :  first,  those  entitled  to  sub-settlement ;  second,  those 
entitled  to  be  maintained  in  possession  as  leaseholders  ?]  Yes. 
Besides,  seer  and  nankar  are  alluded  to  in  the  evidence,  and  they 
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J.  a  are  always  attached  to  proprietary  right  alone.  [Sib  Barnes 
1884        Peacock  referred  to  Mussumat  Thukrain  Sookjaj  Koowar  v.  The 

Thakur  Government  and  Others  (1).  Do  you  contend  that  the  tenant 
BohanSinoh  |jeing  pU^  0ff  fjQja  claiming  proprietary  right,  was  allowed  to  hold 

Thakub     at  an  easier  rent :  and  that,  therefore,  a  right  arises  under  the 

Bubat  Singh.  .  _     .  «-.     ^  \  ,  i  ~.  t 

special  circumstances?]    Reference  was  then  made  to  Ktshna- 

nund's  Case,  decided  by  the  Privy  Council  on  the  20th  of  Hay, 
1879 ;  Rajah  Kishen  Datt  Bam  v.  Bajah  Mumtaz  Ali  Khan  (2) ; 
Maharajah  of  Sulrampur  v.  TJman  Pal  Singh  and  Another  (3) ; 
Gourishahvr  v.  Maharajah  of  Bvirampur  (4) ;  Sir  Maharajah 
Drig  Bijai  Singh  v.  Oopal  Datt  Panday  (5). 

Graham,  Q.C.,  and  Woodroffe,  for  the  Respondent,  contended 
that  the  concurrent  judgments  of  the  Courts  below  disposed  of  the 
present  contention  of  the  Appellant,  since  they  found  as  a  fact 
that  Kesri  Singh  did  not  in  1826  acquire  an  under-proprietary 
tenure  of  the  land  in  suit.  The  tenure  was  not  its  inception,  and 
there  was  no  allegation  or  proof  that  it  afterwards  became  by  pre- 
scription or  otherwise,  such  as  to  entitle  the  Appellant  to  an 
under-proprietary  right.  The  rules  referred  to  do  not  relate  to 
this  case,  which  is  one  of  a  beneficial  lease,  terminable  at  the  will 
of  the  lessor  on  proper  notice.  The  Appellant  was  not  even 
examined  to  contradict  that  case.  To  be  entitled  to  sub-settle- 
ment a  tenant  must  shew  an  under-proprietary  right.  Reference 
was  made  to  Bajah  Sahib  Perhlad  Sen  v.  Doorgapershad  Ttwari  (6). 
As  regards  leases  and  lessees,  see  Act  XVII.  of  1876  passim,  and 
especially  sect.  52,  whereby  all  grants  of  leases  at  a  favourable 
rent,  unless  confirmed  by  the  Governor-General,  or  some  such 
authority,  are  declared  liable  to  resumption  by  the  talookdar, 
except  that  they  are  valid  against  him  during  the  continuance  of 
the  settlement  if  there  is  an  agreement  to  that  effect.  It  is  im- 
possible to  say  that  because  a  lease  has  been  granted  on  favourable 
terms,  and  has  been  in  force  for  a  length  of  time,  therefore  there 
is  a  presumptioq.  in  favour  of  its  being  perpetual. 

Syke8  replied, 

(1)  14  Moore's  Ind.  Ap.  Ca.  112.  (4)  Law  Rep.  6  Ind.  Ap.  1. 

(2)  Law  Rep.  6  Ind.  Ap.  156.  (6)  Law  Rep.  7  Ind.  Ap.  17. 

(3)  Law  Rep.  5  Ind.  Ap.  225.  (6)  12  Moore's  Ind  Ap.  331. 
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The  case  was  subsequently  directed  to  be  re-argued.  J.  o. 

Cf    T  *  1  1884 

SyJees,  for  the  appellant,  argued  as  before, — first,  that  a  grant 


Thajtito 

was  established  by  the  evidence ;  second,  in  the  alternative,  that  Rohan  Singh 
a  right  to  a  sub-settlement  was  established ;  third,  that  under     thakur 
Act  XXVI.  of  1866  the  Appellant  could  establish  a  seer  hold-  StoatS^*. 
ing ;  fourth,  that  he  had  a  right  of  occupancy  at  a  fixed  rent. 
The  same  cases  were  cited  as  before. 

Graham,  Q.C.,  and  Woodroffe,  for  the  Respondent,  were  not 
called  upon. 

The  judgment  of  their  Lordships  was  delivered  by  1884 

Lord  FitzGebald: —  Dec.  6. 

This  case  is  one  relating  to  title  to  immovable  property,  and 
their  Lordships  think  the  parties  should  present  their  case  with 
some  degree  of  substantial  accuracy,  and  prove  it  as  alleged ;  in 
other  words,  that  their  Lordships  should  deal  with  the  case  on  the 
allegation  and  the  proof. 

The  Plaintiff,  Thakur  Surat  Singhy  seeks  to  resume  his  right  as 
to  two  villages,  Newada  and  Gadiana.    His  petition  put  his  case 
thus : — "  That  Thakur  Bharat  Sing  is  the  sanad  holding  talukdar 
of  taluka  Atwa  and  Narirpur,  which  includes  the  villages  of 
Nmtada  and  Gadiana.    According  to  the  sanad  granted  to  him 
by  Government  upder  Act  L  of  1869,  he  possessed  all  proprietary 
powers  over  the  said  villages,  and  consequently  he  has  made  over 
in  gift  to  Plaintiff  all  his  taluka  under  a  deed  of  gift  dated  31st 
August,  1878."    The  allegation  is  that  Surat  Singh  became  the 
assignee  of  Bharat  Singh's  rights.    The  sanad  gives  him  all  pro- 
prietary rights  subject  to  the  rights  of  occupation,  and  other 
rights  of  parties  who  were  in  possession  at  the  time  of  the  grant, 
and  which  they  might  have  established  either  as  a  matter  of 
under-proprietary  right  or  sub-settlement,  or  a  right  to  be  con- 
tinued in  occupation.    So  far  there  is  no  controversy.    He  then 
alleges  that  the  Defendant  was  lessee  of  the  said  villages  under  a 
lease  for  an  unlimited  term, — (it  has  been  agreed  in  the  course  of 
the  argument4  that  "  unlimited  "  is  to  be  read  as  "  undefined  ") — 
at  an  annual  jama  of  Rs.1628,  the  lease  having  been  granted  by 
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J.  C..        Thakur  Bharat  Singh  (the  donor),  whose  successor  Plaintiff  is 

1884        under  the  deed  of  gift."    If  that  were  in  controversy,  their  Lord- 

Thakur     ships  think  there  is  evidence  in  the  case  which  establishes  that 

ohan   IKQH  allegation :    for  whether  the  holding  of  the  two  villages  was 

SubatS™      ^igi^Uy  a  separate  holding  of  each,  or  a  joint  holding  for 

Rs.1454,  by  the  transaction  which  took  place  in  1865,  at  the  time 

of  the  general  regular  settlement  of  Oudh,  that  rent  had  been 
increased,  under  circumstances  to  which  their  Lordships  will  refer, 
to  Rs.1628  for  both,  without  distinction,  and  would  seem  to  have 
constituted  a  tenancy  at  that  date,  in  1865,  of  both  villages  at 
the  consolidated  rent  of  Rs.1628.    The  remainder  of  the  petition 
of  the  Plaintiff  is  this.    He  alleges  in  substance  that  he  had  a 
right  to  resume  possession ;  that  he  gave  notice  of  his  intention 
to  resume ;  and  the  Defendant  denied  his  right.    These  facts  not 
being  controverted,  prima  facie  established  the  relation  of  land- 
lord and  tenant  between  the  Plaintiff  and  Bohan  Singh,  who 
himself  would  be  the  lessee  in  1865,  and  is  the  successor  of  the 
original  grantee.    Unfortunately  there  is  no  written  statement  on 
the  part  of  the  Defendant,  but  there  is  a  verbal  statement  made 
at  the  Bar,  very  much  resembling  the  old  Common  Law  pleading 
"  ore  tenus"     There  is  a  verbal  statement  made  by  Mr.  Sykes, 
counsel  for  Defendant,  taken  down  by  the  Judge,  which  is  tanta- 
mount to  this — "I  admit  your  primd  facie  case,  but  my  case 
displaces  yours,  and  I  will  tell  you  what  it  is."    Accordingly  we 
find  that : — "  Mr.  Sykes  states  the  parties  are  descended  from  a 
common  ancestor,  one  Nuggar  Sah.    Defendant's  adoptive  father, 
Kesri  Singh,  got  the  property  in  dispute  " — that  is  the  two  villages 
— "  in  a.d.  1826  (1233  F.)  on  a  contract  from  Ounga  Baksh  ;  that 
Kesri  was  to  hold  for  even  at  a  rental  which  was  a  certain  per- 
centage above  the  Government  Revenue."    Now  that  is  a  clear 
and  precise  case,  and  if  the  Defendant  has  sustained  it  in  proof, 
he  has  a  right  to  succeed  here. 

Their  Lordships  have  considered  the  case,  in  the  first  instance 
on  the  circumstances  antecedent  to  the  time,  in  1858,  when  the 
confiscation  of  Oudh  was  declared.  The  main  point  to  consider 
is,  what  title  the  Defendant  had  immediately  before  that  confis- 
cation. Mr.  Sykes  then,  in  his  statement,  adds,  "  The  amount 
payable  during  the  Nawabi  being  Bs.1454,  at  this  rate  Kesri  Singh 
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paid  during  the  Nawabi,  and  up  to  1271-72  P.    In  1272  F.  (i.e.       J.  c. 
at  regular  settlement),  on  the  revenue  assessment,  on  the  whole       1884 
talooka  being  increased,  a  corresponding  increase  in  the  amount     thakub 
payable  by  Rohan  Singh  was  made,  bringing  the  demand  up  to  *»^a»« 
Bs.1628."     With  this  explanation  the  rent  is  said  to  have  been     Thakur 

Surat  Singh. 

unchanged  since  1826.    "Prior  to  annexation  Kesri  Singh  had       

acquired  sub-proprietary  title  in  this  holding,  and  maintained 
that  position  subsequent  to  annexation,  and  through  his  successor 
up  to  date."  The  parties  met  before  the  Judge  to  discuss  the  case 
and  settle  issues.  The  Defendant's  case  was  an  admission  that  he 
had  paid  rent,  and  that  the  Plaintiff  was  the  talookdar  to  whom  he 
had  paid  it ;  and  that  prima  facie  imported  the  relation  of  land- 
lord and  tenant,  which  carried  with  it  the  right  to  resume  pos- 
session on  proper  notice  to  quit.  The  Judge  very  properly  said 
to  Defendant : — "  The  onus  is  thrown  upon  you.  You  allege  in 
answer  to  that  prima  facie  case  that  you  are  a  grantee  of  a  parti- 
cular character,  and  I  proceed  now  to  settle  the  issues  between 
you."  Oanga  Singh  had  been  the  talookdar  under  the  Nawabi, 
and  was  the  party  entitled  to  the  talook  at  the  time  of  the  grant 
to  Kesri,  and  the  Plaintiff  is  the  successor  of  Oanga.  The  two 
real  issues  are,  "  Did  Kesri  in  1826  acquire  from  Oanga  Singh  an 
under-proprietary  tenure  (granted  as  compensation  for  death  of  a 
relative  in  battle)  in  these  two  *  villages,'  subject  to  payment  of 
a  percentage  above  Government  revenue,  and  is  such  tenure  main- 
tamable  under  present  law  ?  "  Then  secondly,  "  Independent  oi 
the  specific  grant  alleged,  has  the  holding  of  Kesri  been  such  as 
to  entitle  him  to  an  under-proprietary  right  ?  "  Both  issues  lay 
on  the  Defendant. 

Their  Lordships  would  not  be  inclined  to  construe  these  issues 
adversely  to  the  Defendant  as  to  the  terms,  proprietary  right,  or 
otherwise,  but  they  will  consider  whether  he  has  established  a 
right  to  remain  as  he  is,  paying  the  rents  for  these  villages,  and: 
to  remain  there  for  ever ;  whether  you  call  it  a  right  to  sub-settle- 
ment, or  an  under-proprietary  right,  or  a  right  not  to  be  dis- 
turbed, is  not  material.  If  the  Defendant  has  shewn  a  right  to" 
remain  there  undisturbed  by  the  Plaintiff,  their  Lordships  will' 
give  effect  to  that  right. 

It  is  remarkable  that  though  the  beginning  of  this  grant  is 
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j.  o.       shewn,  we  have  not,  on  either  side,  a  shred  of  documentary  evi- 

1884       dence  to  establish  what  it  was.    \t  is  admitted  that  at  its  inception 

Thakub     there  was  no  writing.    No  documents,  no  accounts,  have  been 

Rohan  Singh  produced.    This  case,  extraordinary  in  its  character,  rests  entirely 

Thakub     on  the  parol  evidence  of  two  old  witnesses,  whose  statements  are 

said  to  be  confirmed  by  the  character  of  the  enjoyment.    Their 

Lordships  do  not  find  it  necessary  to  consider  the  law  of  Oudk 
under  the  Nawabi.  It  was  said  in  the  course  of  the  argument 
that  under  the  Nawabi  a  grant  might  have  been  made  of  the 
character  which  the  Defendant  seeks  to  set  up  unevidenced  by 
writing.  Their  Lordships  may  entertain  doubt  as  to  whether 
such  was  the  law  of  Oudh,  but  for  the  purposes  of  this  case  only, 
they  will  assume  that  the  law  under  the  Nawabi  was  as  alleged, 
that  is  to  say,  that  such  a  claim  as  the  Defendant  sets  up  might 
hare  been  established  and  maintained,  though  unevidenced  by 
any  written  evidence,  or  any  writing,  or  written  contract,  or 
grant.  It  is  not  pretended  that  there  was  any  grant  in  writing ; 
and  the  Defendant's  witnesses  gave  evidence  that  there  was 
none.  Further,  their  Lordships  cannot  forget  that  the  Defendant 
rests  his  title  to  both  villages  on  one  and  the  same  grant,  in  per- 
petuity, at  a  rent  to  be  varied  at  a  certain  percentage  according 
to  the  Government  revenue. 

Their  Lordships  will  first  deal  with  the  case  of  the  village 
Gadiana.  That  came  into  the  possession  of  Kesri  in  1838.  There 
is  not  a  word  of  evidence  to  establish  what  the  circumstances  were 
connected  with  the  grant  of  that  village.  It  plainly  was  not 
made  in  respect  of  the  death  of  the  two  relatives,  for  if  the  state- 
ment which  is  made  is  to  be  believed,  they  died  in  battle  over 
twelve  years  before.  The  grant  'as  compensation  in  respect  of 
their  deaths  would  have  been  the  grant  of  Newada.  No  witness 
tells  us  any  circumstance  connected  with  the  grant  of  Gadiana, 
save  that  in  1838  Kesri  got  the  village  of  Gadiana  from  Cfonga 
Baksh  at  a  rent  originally  of  Bs.400,  afterwards  increased  to 
Rs.450.  The  time  or  circumstances  of  the  increase  from  Bs.400 
to  Bs.450  do  not  appear ;  Kesri  continued  to  hold  the  village  of 
Gadiana.  He  paid  that  rent,  and  was  living  at  the  time  of  the 
confiscation  of  1858.  What  was  Kesri's  title  at  the  time  of  the 
confiscation  to  the  village  of  Gadiana  ?    He  got  it  in  1838.    He 
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had  been  twenty  years  in  possession.    His  possession  appears  to       J.  0. 
have  been  the  ordinary  possession  of  any  person  paying  rent,  that       1884 
rent  having  been  increased  between  the  time  of  the  original     thakub 
tenure  of  1838  and  1858  from  Rs.400  to  Rs.450.    It  is  said  also  ^^  SlNGH 
that  light  is  thrown  upon  the  character  of  his  possession  by  the     Thakub 

-        ,,  .     ,    ,  .,  .   ,  mi  .  ••  Subat  Singh. 

fact  that  he  exercised  the  zemindary  rights.    The  evidence  upon       

that  is  by  no  means  satisfactory.  Nothing  precise  or  specific  is 
shewn ;  and  there  is  a  mass  of  evidence  on  the  other  side,  that  in 
that  particular  district  of  country  it  was  common  for  an  ordinary 
lessee,  who  had  no  rights  beyond  those  of  a  lessee,  to  exercise 
what  are  called  zemindary  rights.  Nothing  specific,  however,  is 
made  out. 

It  appears  to  their  Lordships  that,  as  to  Gadiana,  it  would  be 
impossible  to  come  to  any  other  conclusion,  consistently  with  the 
evidence,  than  that  the  allegation  of  the  Defendant  that  he  held 
this  village  from  1826,  or  even  from  1838,  under  a  grant  for  ever 
at  a  rent  varying  only  with  the  amount  of  the  Government  re* 
venue,  has  not  been  proved.  It  appears  to  their  Lordships  that 
the  case  as  to  Gadiana  is  too  plain  to  admit  of  discussion  or  argu* 
ment;  it  utterly  fails.  Their  Lordships  will  subsequently  consider 
what  took  place  after  1858,  and  see  whether  it  could  have  con- 
ferred upon  Defendant  any  greater  right  than  Kesri  had  in  1858. 
The  case  fails  as  to  Gadiana.  One  might  say  that,  failing  as  to 
that,  the  Defendant  failed  as  to  the  whole  of  his  allegation,  but 
their  Lordships  would  be  very  slow  to  bind  the  Defendant  in  that 
way.  If  he  has  proved  a  case  which  entitles  him  to  be  protected 
from  ejectment  as  to  the  other  village,  Newada,  their  Lordships, 
would  be  prepared  to  give  effect  to  that  right,  whatever  it  may 
have  been ;  but  they  cannot  shut  their  eyes  to  this,  that  the 
allegation  as  to  Gadiana  has  wholly  failed,  and  it  must  reflect, 
and  powerfully  reflect,  on  the  case  that  is  made  as  to  Newada. 

The  evidence  as  to  Newada  consists  of  the  verbal  statement  of 
two  witnesses,  Myku  Lai  and  Jhubbu.  It  must  not  be  forgotten 
that  the  case  of  the  Defendant  is  a  perpetual  grant  out  and  out, 
once  and  for  all,  from  generation  to  generation,  of  this  village  of 
Newada,  at  a  certain  rent.  The  evidence  shews  that  the  rent 
originally  payable  was  R.900,  and  probably  an  allowance  for  the 
chaukidar,  subsequently  increased,  under  circumstances  to  which 
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J.  C.        their  Lordships  will  hereafter  allude,  to  Bs.1628,  when  joined  to 

1884        Gadiana.    One  witness  is  seventy-five,  and  the  other  is  eighty 

Thakub     y^rs  of  age,  and  they  make  a  statement  which  it  was  not  possible 

BoiiAx  Singh  ^  contradict.    Myku  Lai,  aged  seventy-five,  says,  "  I  knew  Kesri 

Thakub     Singh.   He  died  about  a  year  after  the  mutiny.    He  held  Newada 

'  and  Gadiana  till  his  death.   He  had  held  for  many  years — perhaps 

fifty  years  ago  from  this  date.  Rohan  Singh,  Defendant,  suc- 
ceeded him."  Then  he  states  the  circumstances  of  the  fight,  in 
which  persons  of  the  name  of  Man  and  Chain  figured  They  were 
Dacoits.  There  is  evidence  in  the  case  that  those  Dacoits  were 
killed,  ninety  or  100  years  ago.  The  witness  then  gives  an 
account  of  the  fight  in  which  two  relatives  of  Kesri  were  killed. 
"  On  the  11th  day  (ekadasa)  BhabtUi  Singh  offered  Kesri  money 
for  his  relations.  Kesri  said  he  would  not  take  money,  but  land* 
Newada  was  at  that  time  waste/'  That  probably  means  waste  and 
unoccupied — "and  so  Bhabuti  Singh  placed  Kesri  Singh  there, 
telling  him  to  locate  cultivators  there,  pay  the  Government 
revenue,  and  enjoy  the  zemindari  rights.  Since  that  time  Kesri 
Singh  alone  has  exercised  rights  in  Newada.  He  has  granted 
maffi  and  planted  groves.  I  was  servant  of  Kesri  Singh  for  one 
year  when  I  was  twenty  years  old ;  I  was  present  in  the  fight 
Kesri  Singh  paid  the  chaukidar.  The  patwari's  pay  came  from 
the  talukdar.  Rohan  Singh  is  own  nephew  to  Kesri  Singh,  who 
had  no  son.  Rohan  Singh  has  succeeded  to  Kesri  Singh's  property. 
Defendant  takes  all  proprietary  rights  in  Newada  and  Gadiana? 
Cross-examined,  he  said : — "  Nothing  was  written  by  Bhabuti 
Singh  in  favour  of  Kesri  Singh.  Kesri  Singh  was  to  pay  the 
Government  revenue;  the  amount  was  not  stated.  I  do  not 
know  if  the  village  of  Newada  was  assessed  at  alL  Kesri  and 
Rohan  did  not  engage  direct  with  the  Government.  I  cannot 
say  what  amount  the  Defendant  and  Kesri  paid  the  talukdar.  The 
talukdar  appointed  the  patwari  and  chaukidar."  Now  it  will  be 
observed  that  the  statement  made  by  that  witness  is  not  the 
creation  of  a  holding  at  a  rent ;  it  is  the  statement  of  a  verbal 
grant,  in  which  not  a  word  is  said  about  rent :  no  rent  at  all  of 
any  kind ;  but  he  put  him  in  possession  with  these  absolute  rights, 
and  he  was  to  pay  the  Government  revenue.  That  was  the  sole 
obligation  imposed  on  him — not  at  Rs.900 — but  to  pay  the 
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Government  revenue.    The   evidence  given  absolutely  contra-       J.  c. 
diets  that  case.    Their  Lordships  do  not  mean  to  say  it  contra-       1884 
diets  it  in  this  respect,  that  in  some  right  or  other  Kesri  then  got     thakur 
Nevada,  but  that  he  got  it  in  the  right  which  this  witness  de-  RoHAN  8ra?H 
scribes  under  such  circumstances  as  that  a  grant  for  ever  might     Thakur 

Sttrat  Singh 

be  implied  from  it  is  absolutely  contradictory.  His  statement  is,       * 

that  he  was  to  exercise  the  zemindary  rights  and  to  pay  the 
Government  revenue,  but  no  more. 

The  second  witness,  Jhubbu,  says : — "  Kesri  Singh  held  them  till 
his  death,  and  after  him  Bohan  Singh.  Defendant  Kesri  first  got 
possession  fifty  or  fifty-five  years  ago.  On  the  *  ekadasa,'  Bhatubi 
Singh  came  to  Kesri  and  offered  him  some  money.  This  was 
declined.  Bhatubi  Singh  then  located  him  in  Newada,  and  told 
him  to  get  cultivators  and  enjoy  the  zemindari  rights  and  pay 
the  revenue/'  and  about  a  year  or  two  afterwards  he  got  Gadiana. 
The  evidence  of  that  witness  is  in  substance  the  same  as  the  evi- 
dence of  the  other.  It  shews,  if  they  are  to  be  believed,  a  grant 
under  circumstances  from  which  fairly  some  implication  might  be 
made  of  a  continuing  grant,  but  which,  in  its  main  particulars,  is 
contradicted  by  the  other  evidence  in  the  case.  It  is  now  proved 
beyond  doubt  that,  so  far  from  getting  the  village  subject  to 
no  rent,  Kesri  was  to  pay  the  talookdar  Bs.900,  with  an  allowance 
of  Rs.50  to  pay  the  chaukidar,  and  that  he  did  not  pay  the 
Government  revenue ;  at  all  events  there  is  no  evidence  that  he 
ever  had  dealt  with  the  Government.  The  evidence  is  that  it 
was  subject  to  a  rent  of  Rs.950,  and  that  rent  he  paid. 

It  remains  now  to  consider  whether,  upon  the  evidence  of  these  « 

two  witnesses,  contradicted  as  it  is  by  the  other  evidence  in  the  case, 
and  supported  only  by  the  alleged  exercise  of  zemindary  rights, 
which  have  already  been  adverted  to,  their  Lordships  could  fairly 
draw  any  inference  that  the  village  of  Newada  had  been  granted, 
or  was  intended  to  be  granted,  by  Qunga  Singh9  or  his  son,  to 
Kesri  for  ever,  to  hold  from  generation  to  generation,  at  a  fixed  rent, 
variable  only  according  to  the  change  that  might  take  place  in  the 
Government  revenue?  Their  Lordships  would  be  very  willing 
indeed  to  draw  any  reasonable  inference  in  favour  of  a  party  who 
has  so  long  enjoyed  certain  rights ;  but  what  their  Lordships  are 
here  asked  to  do  is  to  invent  a  grant,  to  define  its  terms,  to  define 
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J.  0.       the  rent  not  mentioned  at  the  time  of  the  original  supposed  giant, 

1884        and  farther  to  come  to  the  conclusion  that  Kesri  had  got  a  grant  for 

Thakub     ever«    There  is  nothing  intermediate.    It  is  not  alleged  to  be  for 

Rohan  Singh  the  yfc  of  jj^  Qr  for  ^  Ufe  of  j^^on.    jt  fc  e^eT  ^  ordinary 

Thakub  lease  granted  by  the  talookdar  to  Kesri,  as  a  reward  for  the  ser- 
—  *  vices  of  his  family,  at  a  rent  profitable  to  him,  but  with  the 
incident  that  it  might  be  resumed  upon  proper  notice  by  the 
talookdar,  or  it  is  a  grant  for  ever.  Their  Lordships  are  now 
asked,  in  a  case  where  the  commencement  of  Defendant's  title  is 
shewn,  to  invent  a  grant  in  all  its  terms,  and  convert  it  into  a 
holding  for  ever,  by  the  descendants  of  Kesri.  Their  Lordships 
feel,  dealing  with  the  title  of  Kesri  as  it  stood  in  1858,  and  quite 
irrespective  of  the  subsequent  increase  of  rent,  there  are  no  cir- 
cumstances from  which  they  could  reasonably  come  to  the  in- 
ference that  in  1858,  even  as  to  the  village  of  Newada  alone, 
Kesri  had  any  such  title  as  alleged. 

In  1858  came  the  confiscation  oiOudh;  the  result  of  which 
was  the  determination  of  all  existing  interests,  and  taking  them 
into  the  hands  of  the  Government.  But  the  Government  of 
India  did  not  intend  any  such  injustice  as  an  absolute  confiscation 
of  those  rights.  In  certain  instances,  where  talookdars  or  others 
had  been  guilty  of  great  crimes,  absolute  confiscation  did  take 
place ;  but  otherwise  it  was  intended,  under  certain  regulations, 
to  settle  and  restore  the  talookdars,  and  to  protect,  as  far  as 
necessary,  by  sub-settlement,  or  by  some  other  process,  the  exist- 
ing rights  of  the  occupiers.  It  will  therefore  be  seen  how  neces- 
'  sary  it  is  to  inquire  what  those  rights  were  at  the  time  of  the 

confiscation ;  for  though  in  the  letter  of  Lord  Canning  in  1859, 
and  in  the  subsequent  circulars  which  were  issued  from  time  to 
time,  every  intention  is  shewn  to  do  justice  to  all  the  parties,  and 
to  compel  the  talookdars  to  do  justice  to  the  occupiers,  yet  there 
is  nothing  to  shew  any  intention  to  advance  beyond  what  the 
rights  were  at  the  time  of  the  confiscation,  and  the  intention  was 
generally  to  restore  and  to  protect  those  rights.  The  Defendant 
says :  "  But  I  had  a  right  to  a  sub-settlement  of  some  kind  or 
other."  Their  Lordships  will  not  at  present  go  into  the  distinc- 
tion between  a  sub-proprietary  right  or  a  right  to  a  sub-settle- 
ment, and  a  right  to  be  protected  in  the  occupation  which  a 
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person  already  had,  nor  bind  the  Defendant  too  nicely  by  those       J.  C. 

terms;  bnt  they  will  take  it  that,  if  he  had  a  right,  he  might       1884 

have  protected  it  under  the  Act  of  Settlement  of  Oudh,  or  some     Thakub 

one  of  the  circulars  and  rules  which  are  adopted  and  confirmed  RoHAN  SlKGH 

by  that  Act.    He  might  hare  protected  that  right  by  either     Thakub 

•              j          -i                                    .  .         /.  i  .         .    .         .  ,          Subat  Singh. 
getting  a  sub-settlement  or  a  recognition  of  his  existing  title  or       

possession.  What  took  place  was  this,  and  it  also  depends  on 
the  evidence  of  two  witnesses.  The  possession,  it  is  to  be  observed, 
was  not  disturbed  by  the  confiscation.  The  talookdar  remained 
as  he  was,  and  the  occupying  tenants  remained  as  they  were. 
Then  came  the  Settlement  of  1861,  which  was  only  temporary. 
The  witness  Canogi  says :  "  Rohan  Singh,  after  the  mutiny,  wanted 
to  file  a  petition,  but  Bharat  Singh  said, '  There  will  be  confusion 
in  the  estate ;  pay  what  you  used  to  pay,' " — and  that  in  conse- 
quence of  that  he  did  not  file  a  petition  to  protect  his  right, 
whatever  it  might  have  been.  Again,  a  subsequent  witness, 
Omaid  Singh,  says :  "  At  the  settlement  after  the  mutiny,  Bharat 
Singh  came  to  Naihra,  and  stopped  at  the  well.  Rohan  Singh 
said  the  Government  called  for  petitions.  Thakur  Bharat  Singh 
said:  'If  you  petition,  my  talooka  will  be  broken  up.  Do 
zemindari  as  hitherto,  and  remain  in  the  talooka/  "  The  Defen- 
dant relies  upon  that  evidence.  Bharat  Singh  was  not  produced 
as  a  witness.  There  is  objection  on  the  part  of  the  high  class 
Hindus  to  appear  as  witnesses  in  a  Court  of  Justice.  The  more 
pregnant  observation  to  be  made  is  that  this  equitable  contract, 
or  whatever  it  is,  was  made  with  Rohan  Singh,  on  whom  the  issue 
lay,  whose  title,  if  he  has  any,  may  rest  upon  this  altogether ; 
and  he  is  not  called  as  a  witness.  Their  Lordships  cannot  tell 
whether  he  was  present  at  the  trial  or  not,  but  it  strikes  them  as 
a  very  remarkable  fact  that  Rohan  Singh,  the  Defendant  and 
party  to  this  alleged  agreement,  was  not  called.  Well,  then,  it 
rests  on  the  conversation  represented  to  have  been  overheard  by 
two  witnesses,  nearly  twenty  years  before  the  institution  of  this 
suit,  and  being  uncontradicted,  their  Lordships  would  be  quite 
prepared  to  consider  it ;  but  it  is  obvious  it  could  only  take  effect 
to  establish  such  right  as  Kesri  Singh  had  before  the  confiscation. 
As  has  been  pointed  out,  the  real  point,  therefore,  for  their  Lord- 
ships to  inquire  into,  is,  what  title  had  Kesri  at  the  time  of  the 
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J.  C.  confiscation  ?  Their  Lordships  have  been  obliged  to  come  to  the 
1884        conclusion  upon  the  evidence  that  Kesri  at  that  time  had  no 

Thakvb  more  than  a  lessee's  right,  subject  to  resumption  at  the  will  of 
Rohan  Singh  ^  landed  u^on  giving  proper  notice.    The  view  their  Lord- 

Thakub     ships  take  of  it  is  this,  putting  it  in  the  largest  way  for  the  De- 

Ov  RAT  DINGH* 

fendant,  that  the  parties  at  that  time  probably  did  not  understand 

exactly  what  this  sub-settlement  or  re-arrangement  was ;  that 
Bharat  Singh,  anxious  to  get  his  talook  in  safety,  was  unwilling 
that  there  should  be  any  petitions ;  and  what  he  says  is  substan- 
tially this :  "  It  might  create  disturbance,  it  might  break  up  the 
talooka;  and  whatever  rights  you  now  have  I  will  preserve;'* 
and  to  that  extent  their  Lordships  would  be  fully  prepared  to 
give  effect  to  this  agreement,  if  such  it  can  be  called,  but  unfor- 
tunately in  giving  effect  to  that,  they  could  only  give  effect  to 
and  protect  the  interest  which  the  lessee  had  in  1858.  The  case 
goes  a  step  farther,  because  it  is  alleged  that  a  transaction  took 
place  subsequently  which  established  the  right  of  the  Defendant 
to  hold  these  two  villages  for  ever.  The  allegation  in  the  defence 
is  that  there  had  been  an  agreement  between  Bharat  Singh  and 
the  present  Defendant;  that  the  Defendant,  agreeing  to  pay 
an  increased  rent,  should  hold  two  villages  for  ever  at  that  in- 
creased rent.  Let  us  see  what  that  transaction  was,  and  whether, 
in  place  of  supporting  the  Defendant's  case,  it  does  not  go  far  to 
destroy  it.  It  is  thus  described  by  the  two  witnesses : — "  At  the 
Begular  Settlement  Bohan Singh  went  to Hakaura"  (the  Regular 
Settlement  was  in  1865,  four  years  after  the  alleged  conversation) 
"  being  called  by  Bharat  Singh,  who  said  that  the  revenue  had 
been  assessed  heavy ;"  not  that  Bohan  Singh's  was  heavy,  bnt 
that  the  talookdar's  revenue  had  been  assessed  heavy ;  "  that  he 
had  to  pay  Rs.1022  on  Newada  and  Gadiana,  and  he  demanded 
from  Bohan  Rs.511,  Rs.48,  for  chaukidar,  and  Rs.47  for  patwari; 
since  that  Bohan  Singh  has  paid  Rs.1628."  The  exact  sums  are, 
Rs.1022,  Rs.511,  Rs.48,  and  Rs.47;  which  just  make  up  the 
Rs.1628.  There  is  not  a  word  said  to  this  effect :  "  If  you  will 
pay  the  increased  rent,  I  will  maintain  you  in  possession."  It  is 
the  simple  case  of  a  talookdar  whose  payment  to  the  Government 
had  been  increased,  going  to  his  tenant  and  saying:  "I  must 
now  increase  your  rent.    I  have  to  pay  more  myself,  and  you 
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must  pay  me  more,"  and  in  addition  to  paying  for  the  chaukidars       J.  c. 
he  pays  for  the  patwari,  and  he  pays  such  a  sum  as,  above  the       1884 
Government  revenue,  and  over  those  two  payments,  will  leave  a      thakur 
clear  profit  of  Rs.511  at  least  going  into  the  hands  of  the  talook-  RoHA*  SlN0H 
dar.     But  it  is  not  shewn  what  the  increase  of  Government      Thakcr 

revenue  was.      It  is  not  shewn  that  the  increase  of  rent  by       

Rs.174  had  any  relation,  or  what  relation,  to  the  increase  of 
Government  revenue.  It  simply  shews  Jhat  the  two  villages 
appear  to  have  been  consolidated,  and  that  they  are  held  together 
at  a  consolidated  rent  which  exceeds  by  Rs.174  annually  what 
had  been  paid  before.  Their  Lordships  have  already  stated  their 
view  that  he  had  only  the  title  of  an  ordinary  lessee,  subject  to 
the  acknowledged  right  of  the  landlord  to  resume  upon  giving 
due  notice.  If  there  was  a  contract  in  1861,  it  was  a  contract 
only  to  maintain  Rohan  Singh  in  that  which  his  ancestor  had  at 
the  time  of  the  settlement,  and  nothing  more ;  and  the  trans- 
action of  1865,  in  place  of  establishing  any  title  greater  than  that 
of  an  ordinary  tenant  in  Rohan  Singh,  simply  shews  that  he 
agreed  to  hold  at  an  increased  rent,  and  without  any  stipulation 
that  his  tenure  was  to  be,  as  it  is  now  alleged  to  be,  a  tenure  for 
ever. 

Their  Lordships  do  not  consider  it  necessary  to  express  any 
opinion  on  the  questions  of  law  which  have  been  raised.  The 
facts  of  the  case  establish  that  the  decision  of  the  Judicial  Com- 
missioner of  Oudh  was  correct,  and  that  the  Defendant  failed  to 
establish  his  case  upon  the  facts.  Many  cases  have  been  cited, 
and  a  very  interesting  argument  has  taken  place  upon  the  effect 
of  the  rules  and  Legislative  Acts  with  regard  to  confiscation  in 
Oudh.  Their  Lordships  have  also  had  these  rules  illustrated  by 
a  number  of  decisions  to  which  Mr.  Sykes  referred.  It  appears  to 
their  Lordships  quite  unnecessary  to  deal  with  any  of  those 
decisions,  or  any  of  those  cases.  This  Defendant  has  not  been 
protected  by  any  sub-settlement.  There  has  been  no  Govern- 
ment recognition  of  his  right.  Their  Lordships  arrive  at  the 
conclusion  that  he  is  probably  in  as  good  a  position  as  if  his 
right,  whatever  it  was,  had  been  recognised  in  some  way  under 
the  rules  regulating  the  settlement  of  Oudh.  But  what  was  that 
right,  to  which  only  we  can  give  effect  ?  Their  Lordships  have 
Vol.  XII.  F 
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J.  G.        already  pointed  out  what  the  right  was  in  1858,  and  nothing  that 
1884        has  occurred  since  that  has  given  greater  effect  to,  or  increased 

Thakur      that  rigtt. 

Rohan  Singh     Their  Lordships  therefore  think  that  the  decision  of  the 

Thakur     District  Judge  was  erroneous,  especially  when  he  says  that  while 
fo«a»  hold.ng  there  w&8  qo  ev.dence  of  ftuy  gamtt  ftnd  ^  ev.dence 

entirely  failed,  he  still  comes  to  the  conclusion  that  time  and 
undisturbed  enjoyment  had  ripened  this  holding  into  a  species 
of  ownership ;  and  again.  Defendant  had  acquired  by  prescription 
a  holding  such  as  to  entitle  him  to  all  under-proprietary  right. 
Such  propositions  are  wholly  inapplicable  to  such  a  case  as  this, 
where  the  origin  of  the  tenancy  is  shewn  afc-k  rent  twice  in* 
creased,  and .  paid  down  to  the  commencement  of  the  suit  In 
such  a  case,  length  of  enjoyment  coupled  with  the  payment  of 
rent  can  give  no  greater  force  to  Defendant's  right  than  it 
originally  possessed.  Their  Lordships  have  come  to  the  conclu- 
sion that  the  decision  of  the  Judicial  Commissioner  of  Oudh  was 
correct.  They  do  not  adopt  some  of  his  reasons,  but  they  adopt 
his  conclusion. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
affirm  the  decree  of  the  Judicial  Commissioner,  and  to  dismiss 
this  appeal.    The  costs  will  be  paid  by  the  Appellant. 

Solicitor  for  Appellant :   William  Buttle. 
Solicitors  for  Respondents :  Wathins  &  Lattey. 
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RANIBHAGOTI Dependant;       J.  a* 


AND  1885 

RANI  CHANDAN Plaintiff.         JW^J. 

ON  APPEAL  FROM  THE  COURT  OP  THE  JUDICIAL  COMMISSIONER, 

CENTRAL  PROVINCES. 

Award — General  Reference  to  Arbitration — Effect  of  Award, 

Where  two  parties  had  signed  a  general  reference  to  arbitrators  to  decide 
between  them  upon  their  respective  rights,  and  on  the  face  of  the  award 
it  appeared  that  the  arbitrators  had  inquired  into  the  matters  referred,  and 
no  ground  appeared  for  saying  that  they  had  misconducted  themselves  or 
made  any  mistake  in  conducting  the  inquiry : — 

Held,  that  the  award  was  binding. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  (Nov.  22, 
1880),  allowing  an  appeal  from  a  decree  of  the  Additional  Com- 
missioner, Jubhdpore  and  Nerbudda  Division  (May  8, 1880). 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Woodroffe,  for  the  Appellant. 

The  Respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Richard  Couch  : — 

In  this  case  the  Plaintiff,  the  younger  widow  of  one  Dhiraj 
Singh,  who  died  on  the  10th  of  December,  1875,  brought  her  suit 
to  recover  half  of  the  property  which  had  been  left  by  Dhiraj 
Singh.  The  Defendant  was  the  elder  widow  of  the  deceased. 
The  property  which  was  claimed  in  the  suit  consisted  of  twenty- 
four  villages  which  are  specified  in  the  schedule  to  the  plaint. 
The  Defendant  pleaded,  first,  that  the  matters  between  the  parties 
had  been  referred  to  arbitration  by  an  agreement  in  writing,  and 
hat  there  was  an  award  of  the  arbitrators  which  decided  that  the 
Taintiff  was  not  entitled  to  recover  half  of  the  property.    She 

*  Present : — Lord  Blackburn,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
eb  Bichabd  Couch,  and  Sib  Arthur  Hobhoubb. 
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farther  pleaded  that  the  Plaintiff  was  unchaste  before  the  death 
of  her  husband,  and  that  therefore  she  would  not  be  entitled  to 
inherit  the  share  of  the  property  which  was  claimed. 

In  the  first  Court  the  Deputy  Commissioner  of  Narsinghpur, 
who  tried  the  case,  framed  several  issues,  two  being  whether  the 
question  of  the  distribution  of  the  property  of  Dhiraj  Singh  had 
been  referred  to  arbitration,  by  agreement  between  the  parties  in 
writing,  and  an  award  thereon  been  made,  and  whether  the  agree- 
ment was  binding.  Probably  it  was  meant  to  include  in  this 
issue  the  question  whether  the  award  as  well  as  the  agreement 
was  binding.  Another  issue  was,  whether  the  Plaintiff  was  un- 
chaste before  the  death  of  her  husband,  and  so  debarred  from 
inheriting.  In  his  judgment  he  said  it  was  doubtful,  he  thought, 
whether  the  Plaintiff  did  sign  the  submission  to  arbitration ;  bnt 
he  did  not  consider  that  even  if  she  did  it  was  binding,  and  he 
gave  a  decree  in  favour  of  the  Plaintiff  for  the  half-share  of  the 
villages  claimed. 

That  decision  went  by  way  of  appeal  to  the  Additional  Com- 
missioner of  the  Jubbulpore  and  Nerbudda  Division,  who  came 
to  the  conclusion  that  the  submission  to  the  arbitration  was  signed 
by  the  Plaintiff.  He  also  held  that  the  award  was  valid,  and  re- 
versed the  order  of  the  Lower  Court  and  dismissed  the  plaintiffs 
claim.  He  says: — "From  a  careful  consideration  of  all  these 
circumstances,  I  cannot  agree  with  the  Lower  Court  that  the 
award  of  the  arbitrators  is  invalid,  or  that  there  is  any  doubt  as 
to  the  contract  by  Plaintiff  to  refer." 

Then  the  case  went  by  way  of  what  was  formerly  called  a  special 
appeal,  but  which  is  now  called  a  second  appeal,  to  the  Judicial 
Commissioner  of  the  Centred  Provinces.  The  Judicial  Commis- 
sioner, on  that  second  appeal,  had  no  jurisdiction  to  deal  with  any 
findings  of  fact.  The  facts  as  found  by  the  Lower  Appellate 
Court  would  have  to  be  taken  as  being  the  real  facts  of  the  case. 
However,  he  did  deal  with  the  question  whether  the  agreement 
was  signed  and  made  by  the  Plaintiff,  and  he  considered  that 
the  Lower  Appellate  Court  was  fully  justified  in  that  finding. 
But  he  appears  to  have  thought  that  he  could  go  into  the  whole 
case,  because  he  says : — "  I  have  two  questions  to  decide :  first 
whether  the  Lower  Appellate  Court  had  evidence  for  the  finding 
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that  the  agreement  was  genuine  ?  Secondly,  whether  it  was  right 
in  upholding  the  award?"  After  finding  that  the  agreement 
was  signed,  he  went  into  the  question  whether  the  award  was  to 
be  upheld,  and  decided  that  the  arbitrators  had  exceeded  their 
authority  in  entering  into  the  question  of  the  Plaintiff's  chastity, 
and  that  the  award  was  bad ;  and  on  that  ground  he  reversed  the 
decision  of  the  Additional  Commissioner. 

The  question  really  now  before  their  Lordships  is,  whether  this 
award  is  binding  upon  the  Plaintiff?  The  submission  was  made 
by  two  agreements,  one  signed  by  Rani  Chandan,  and  the  other 
by  Rani  Bhagoti,  the  elder  widow.  The  one  signed  by  Rani 
Chandan,  the  Plaintiff  in  the  suit,  is  in  these  terms :  "  Agreement 
executed  by  younger  Rani  Chandan,  widow  of  Rao  Dhiraj  Singh, 
late  malguzar  of  Bilehra  and  Karabgaon,  to  Maharaj  Singh 
(umpire),  malguzar  of  mouza  Nadia  ;  Lala  Jaget  Singh  (arbitra- 
tor), malguzar  of  mouza  Bamhori;  Mohanjo  Ghachandia  (arbi- 
trator), malguzar  of  mouza  Kathangi ;  Thahur  Aman  Singh 
(arbitrator),  thekedar  of  mouza  Manakpur  ;  and  Raghunath  Seth 
(arbitrator),  of  mouza  Karabgaon,  to  the  effect  that  there  is  a 
difference  between  me  and  the  elder  Rani  about  our  respective 
rights ;  that  I  have  appointed  you  as  arbitrators ;  that  I  shall 
accept  what  you  may  give  as  the  limit  of  my  rights."  The 
agreement  signed  by  the  Rani  Bhagoti  is  precisely  similar  in  its 
purport. 

There  is  thus  a  general  reference  to  the  arbitrators  to  decide 
between  the  two  widows  upon  their  respective  rights,  and  parti- 
cularly with  respect  to  Rani  Chandan,  the  younger,  what  was  the 
limit  of  her  rights,  raising  the  entire  question  not  merely  whether 
she  was  entitled  to  maintenance,  but  whether  there  were  facts 
which  would  disentitle  her  to  succeed  to  any  portion  of  the  estate 
of  her  deceased  husband.  The  arbitrators,  so  far  as  appears,  were 
gentlemen  of  some  position  in  the  neighbourhood,  and  apparently 
must  have  been  well  competent  to  decide  such  a  question  as  this 
between  the  two  widows.  It  may  also  be  observed  that  probably 
it  was  the  very  best  tribunal  to  which  a  dispute  of  this  kind  could 
be  referred.  They  make  their  award,  and  they  say : — "  As  you, 
both  the  Ranis,  have  appointed  us  as  arbitrators  and  umpire  with 

your  own  consent  to  settle  the  matter  in  difference  between  you 
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about  your  respective  rights,  we  have  this  day  come  to  your  place 
in  order  to  give  our  decision.  Inquiries  being  set  on  foot,  Bani 
Chandan  stated  that  she  has  been  living  separate,  from  the  life- 
time of  the  deceased  Rao  Sahib;  that  he,  Bao  Sahib,  used  to 
provide  for  her  maintenance  to  the  extent  of  her  requirements ; 
that  she  is  not  willing  to  accept  that  allowance  now ;  and  that 
some  separate  allowance  for  her  should  be  fixed  by  the  arbitrators 
according  to  their  judgment,  so  as  to  avoid  the  possibility  of  her 
being  driven  to  make  constant  demands  against  the  elder  Rani." 
Then :  "  Question  by  Arbitrators. — Why  did  the  Boo  Sahib  keep 
you  separate  and  fix  a  maintenance  for  you  ?  Answer. — I  do  not 
know  the  reason."  So  they  heard  what  Rani  Chandan  had  to 
say.  Then  they  appear  to  have  heard  what  the  other  widow, 
Rani  Bhagoti,  had  to  say,  and  she  stated  that  "  Rani  Chandan 
has  always  been  living  separate;  that  she  will  pay  what  Rao 
Sahib  used  to  pay  her  (Rani  Chandan)  as  maintenance ;  that  the 
reason  why  Rani  Chandan  has  been  living  separate  is  this,  that 
her  character  has  been  entirely  bad,  so  much  as  that  she  cannot 
describe  it ;  that  she  (Ram  Chandan)  is  a  woman  of  small  intelli- 
gence ;  that  for  these  reasons  the  Boo  Sahib  at  first  intended  to 
turn  her  out,  but  retrained  from  doing  so  to  avoid  a  scandal,  and 
was  constrained  to  keep  her  separate  and  to  make  provisions  for 
her  as  stated."  Then  the  award  says :  "  On  hearing  the  state- 
ment of  both  the  Ranis  we  inspected  the  order  passed  on  the 
proceedings  taken  for  mutation  of  names." 

Those  proceedings,  it  may  be  well  to  mention  here,  were  pro- 
ceedings which  had  been  taken  immediately  upon  the  death  of 
Dhiraj,  and  which  resulted  in  Bani  Bhagoti  being  found  to  have 
been  in  possession  since  a  date  in  the  deceased's  lifetime,  and  an 
order  for  the  mutation  being  made  in  her  favour.  The  award 
then  goes  on:  "In  that  order  it  is  held  as  proved  that  the 
younger  Bani  Chandan  has  been  living  separate  and  receiving 
maintenance.  The  statement  of  the  elder  Rani  was  made  the 
subject  of  full  inquiries,  and  it  is  proved  to  be  the  whole  truth 
and  correct,  i.e.y  the  old  and  young  people  of  the  village  corro- 
borate the  elder  Rani's  statement  word  by  word.  The  mutation 
proceedings  terminated  in  Bani  Bhagoti  being  put  in  possession 
of  the  estate,  and  the  younger  Bani  being  allowed  a  maintenance." 
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That  was  correct.  Thus  it  appears  that  these  gentlemen  did 
make  inquiries  into  the  allegation  of  Bani  Ehagoti,  and  the 
ground  which  it  was  alleged  disqualified  Bani  Chandan  from 
inheriting  any  portion  of  her  husband's  property.  They  then  go 
on :  "  This  we  opine  is  quite  reasonable  and  just,  and  we,  the 
arbitrators,  hold  that  this  maintenance  is  all  that  can  be  allowed, 
save  that  we  consider  that  a  money  allowance  of  Rs.600  per 
annum  be  allowed  to  the  younger  Bani  Chandan  for  her  main- 
tenance; that  she  be  allowed  to  keep  her  own  jewels."  They 
award  her  that  Rs.600  per  annum  for  maintenance. 

Now,  upon  the  face  of  this  award,  they  appear  to  have  inquired 
into  the  matters  which  had  to  be  inquired  into  to  see  what  the 
rights  of  the  two  widows  were,  and  especially  the  right  of  Bani 
Chandan.  They  decided  against  her,  and  there  does  not  appear 
to  be  any  ground  for  saying  that  they  misconducted  themselves, 
or  made  any  mistake  in  conducting  the  inquiry.  The  only  thing 
apparently  that  can  be  suggested  arises  from  the  evidence  which 
one  of  them,  Jagat  Singh,  gave,  in  which,  when  he  was  cross- 
examined,  he  seems  to  have  said,  in  reply  to  some  question  which 
is  not  given,  "  How  could  we  give  her  half  when  the  sirkar  had 
not  done  so  in  the  Dakil  Eharij  ?" — that  is,  in  the  mutation  pro- 
ceedings. He  may  have  given  that  as  some  reason  in  answer  to 
a  question  put  to  him,  Why  did  you  not  give  her  half  when  you 
were  making  this  award  ?  But  that  is  not  a  sufficient  ground  for 
saying  there  was  anything  like  misconduct  on  the  part  of  this 
gentleman,  nor  is  there  any  other  ground  upon  which  their  Lord- 
ships can  say  that  this  award  ought  not  to  be  held  to  be  a  binding 
award. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  Judicial  Commissioner.  Consequently 
the  decision  that  the  award  is  binding  which  was  come  to  by  the 
Lower  Appellate  Court  will  stand,  and  the  Respondent  will  pay 
the  costs  of  this  appeal. 
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Solicitors  for  the  Appellant :  Ashurst,  Morris,  Crisp  &  Co. 
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J.  c*      PANINDRA  DEB  RAIKAT Plaintiff  ; 


1884  ASD 


»»  **»  *»  RAJESWAR  DASS,  alias  JAGINDRA  DEB  .  Dbfemdamto 


} 


1885  BAIEAT  and  Others 

Feb.  14.  ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Hiwlu  Law — Customs— Retention  of  Customs  at  variance  with  Hindu  Law — 
Custom  of  Succession  by  Adoption  rejected — Onus  Probandi — Invalidity  of 
Oift  to  adopted  Son  where  Adoption  fails — Construction. 

Held,  with  regard  to  the  origin  and  history  of  a  family,  whose  estate  was 
in  dispute,  that  although  they  affected  to  be  Hindus,  they  were  not 
governed  by  Hindu  law,  but  had  retained  and  were  governed  by  family 
customs  which,  as  regards  some  matters,  were  at  variance  with  that  law. 

Held,  further,  upon  the  evidence,  that  the  Hindu  custom  of  succession  by 
adoption  had  not  been  introduced  into  it  The  onus  probandi  lay  on  those 
who  alleged  the  custom,  whereas  if  the  family  had  been  subject  to  Hindu 
law  the  onus  would  have  lain  on  those  who  alleged  its  exclusion. 

The  ruling  in  Rajah  Bishnath  Sing  v.  Ram  Churn  Majmoadar  (1),  that 
even  in  a  Hindu  family  there  may  be  a  custom  which  bars  inheritance  by 
adoption,  approved. 

Hdd,  that  on  the  true  construction  of  an  angikar-patra,  whereby  the 
deceased  purported  to  give  his  property  to  the  respondent  "  by  virtue  of 
his  being  his  adopted  son,"  inasmuch  as  the  adoption  was  invalid  the  gift 
did  not  take  effect. 

Nidhoomoni  Debia  v.  Saroda  Pershad  Mookerjee  (2)  distinguished. 

APPEAL  from  a  decree  of  the  High  Court  (June  24,  1881) 
whereby  a  decree  of  the  District  Judge  of  Bungpore  (Nov.  11, 
1879)  was  reversed  and  the  Appellant's  suit  dismissed  with  costs. 

The  decree  of  the  District  Judge  declared  the  Appellant 
entitled  to  the  dignity  of  Baihxt  Baikantpur,  and  awarded  him 
possession  of  the  estates  appurtenant  thereto  with  mesne  profits 
from  the  date  of  the  death  of  Jagindra  Deb  Baikal. 

The  nature  of  the  suit  and  the  facts  of  the  case  are  stated  in 
the  judgment  of  their  Lordships. 

*  Pivtent: — Lord  FitzGerald,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sir  Richard  Couch,  and  Sib  Arthur  Hobhoube. 


(I)  Beng.  S.  D.  A.  (1850),  p.  20.  (2)  Law  Rep.  3  Ind.  Ap.  253. 
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The  Judge  of  the  Court  below  (Mr.  Beveridge)  found  that       J.  C. 
though  the  Baikantpur  family  were  not  originally  Hindus,  they       1885 
had  gradually  adopted  Hindu  customs,  but  that  even  in  1848    fanindha 
the  then  Raikat  could  not  properly  be  called  a  Hindu,  or  the  Dkb  ^aikat 
general  Hindu  law  be  taken  as  furnishing  the  rule  regulating  the    Bajbswar 

succession  to  the  estates  of  the  family  which  had  many  usages       

and  habits  inconsistent  therewith ;  that  adoption  was  contrary  to 
those  usages ;  that,  irrespective  of  the  question  of  custom,  as 
affecting  the  alleged  adoption  of  Rajeswar  Doss,  it  was  established 
upon  the  evidence  that  the  Respondent,  Rajeswar  Doss,  was  the 
only  son  of  his  natural  father,  that  he  was  not  given  in  adoption 
by  his  father  in  1280,  as  had  been  alleged  on  his  behalf,  and  that 
in  1284,  when  Jagindra  Deb  Raikat  proclaimed  him  as  his  adopted 
son,  he  was  an  orphan  whom  no  one  had  authority  to  give  in 
adoption.  Having  found  that  the  adoption  was  invalid,  the 
learned  Judge  found  also  that  by  family  custom  the  estates 
appurtenant  to  the  raj  were  inalienable,  and  that,  even  if  alienable, 
there  had  been  no  alienation  to  the  Respondent  Rajeswar  inde- 
pendently of  his  adoption,  and  consequently  that  the  adoption 
failing,  all  the  dispositions  dependent  thereon  fell  with  it. 

The  High  Court  (Morris  and  Tottenham,  JJ.)  on  the  other  hand 
observed  that  if  the  Appellant  could  succeed  in  proving  the 
custom  which  he  set  up,  by  which  adoption  was  prohibited  in  the 
family,  he,  as  being  admittedly  the  next  legal  heir  to  Jagindra 
Deb  Raikat,  would  be  entitled  to  a  decree  for  the  estate  without 
further  inquiry  into  the  merits  of  the  adoption,  or  if,  without 
proving  the  custom,  he  could  prove  that  the  adoption  of  the 
Defendant  (Rajeswar  Doss)  was  otherwise  invalid,  he  would  bc^ 
entitled  to  a  decree,  unless  it  were  shewn  on  the  other  hand  that 
the  Defendant  was  entitled  to  retain  possession  under  the  angikar- 
patra.  They  then  proceeded  to  consider  the  evidence  which  had 
been  adduced  in  support  of  the  custom  prohibiting  adoption,  and 
having  excluded  the  Principal  Sudder  Ameen's  judgment  in  the 
case  dated  the  21st  of  August,  1841,  and  characterized  the  oral 
evidence  as  to  the  contents  of  the  kyfeut  as  not  being  "  intrinsi- 
cally of  much  value,"  found  that  the  Appellant  had  failed  to 
prove  that  there  was  any  custom  in  the  family  entitled  to  be 
recognised  by  the  Court,  by  which  a  Raikat  was  prohibited  from 
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J.  C.       adopting  a  son.     They  then  held  that  the  adoption  was  not 
1885        invalid  on  either  of  the  grounds  urged  against  its  validity,  irre- 
Fanwdra    spective  of  family  customs. 

DebBaikat 
«. 

Bajbbwab       Courie,  Q.C.,  and  Woodroffe,  for  the  Appellant,  contended  that  this 

judgment  was  wrong,  and  that  upon  the  evidence  the  High  Court 

ought  to  have  found  that  the  Baikantpur  family  had  not  adopted 
the  Hindu  law  in  its  entirety.  They  were  not  originally  Hindus, 
and  though  to  a  certain  extent  they  had  come  under  Hindu 
influence  they  had  not  adopted  and  did  not  observe  the  Shasters. 
The  family  belonged  to  the  Koch  tribe,  and  is  the  elder  branch 
of  the  stock  from  which  the  Raj  families  of  Kuch  Behar,  Bijni, 
and  Pangu  are  descended.  The  zemindary  is  a  very  large  one, 
in  some  respects  like  a  raj.  Kuch  Behar  is  in  the  same  district 
All  these  rajs  are  subject  to  the  same  customary  law.  No  part 
of  them  was  under  the  Mogul  dominion*  After  the  East  India 
Company  acquired  the  dewanny  they  encroached  on  these  rajs  t>r 
zemindaries.  See  Hunter's  Statistical  Account  of  Bengal,  vol.  x., 
pp.  748,  402,  and  649.  The  family  claim  a  divine  origin,  whence 
they  call  themselves  and  are  commonly  known  as  Shtbbansas,  or 
descendants  of  Shib.  They  did  not  adopt  Hindu  law,  whether 
of  the  Bengal  or  Benares  school,  in  its  entirety,  but  have  retained 
and  are  still  governed  by  many  tribal  and  family  customs  incon- 
sistent with  that  law.  Among  the  proved  or  admitted  customs 
of  this  family  are: — (1),  the  impartibility  of  the  dignity  and 
estate ;  (2),  the  existence  of  two  kinds  of  marriage,  Brahma  and 
Gandharba,  and  the  preferential  right  of  the  issue  by  the  Brahma 
#  marriage  over  that  of  the  Gandharba  ;  (3),  the  succession  to  the 
dignity  and  estates  by  the  eldest  of  the  legitimate  sons  of  equal 
rank,  and  in  default  of  sons  by  the  eldest  agnate  in  the  senior 
male  line  of  equal  rank  according  to  the  last  mentioned  system 
of  preference;  (4),  the  entire  exclusion  of  females  and  males 
deriving  heirship  through  females,  such  as  daughters'  and  sisters' 
sons.  Under  those  circumstances  the  burden  of  proving  that  the 
Hindu  law  of  adoption  had  been  accepted  by  the  family,  so  as  to 
enable  a  sonless  Baikat  to  defeat  the  claim  of  the  next  male 
agnate  lay  on  the  Respondents,  and  was  not  discharged  by  them. 
A  former  suit  occurred  between  members  of  this  family,  and 
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throws  light  on  its  customs  and  law :  see  Pertaub  Deb  v.  Surrup       J.  0. 
Deb  Baihut  (1).    The  evidence  established  in  this  case  customs  of       1835 
agnatic  descent  to  the  exclusion  of  adopted  sons  and  also  the    Fanindra 
inalienability  of  the  raj  and  rajgi  of  Baikanipur.    Further,  there  Deb  ^lKAT 
was  no  adoption  proved,  a  mere  agreement  between  the  adoptive    Ba™wab 

father  and  natural  mother  did  not  amount  to  an  adoption.    The       

evidence,  moreover,  shewed  that  the  Respondent  was  the  only  son 
of  his  father  at  the  date  of  his  alleged  adoption ;  consequently 
the  gift  of  him  (if  any)  by  his  parents  in  adoption  was  invalid. 
[Leith  admits  that  the  adoption  of  an  only  son  is  contrary  to  the 
Bengal  school  of  Hindu  law.]  Inalienability  does  not  involve 
impartibility :  Narain  Khostia  v.  LoJcenath  Kkoatia  (2) ;  Rajah 
Udaya  Aditya  DA  v.  Jadub  Lai  Aditya  DA  (3).  With  regard  to 
the  angikar-patra  relied  on  by  the  Respondent  it  was  invalid, 
regard  being  had  to  the  customs  of  the  family.  It  could  not 
operate  so  as  to  deprive  the  Appellant  as  the  next  legal  heir  to 
the  dignity  of  the  estate  appurtenant  thereto.  According  to  its 
true  construction,  moreover,  it  did  not  purport  to  confer  any 
right  on  the  Respondent  irrespective  of  his  adoption.  There  was 
no  gift  to  him  on  the  face  of  the  document,  except  so  far  as  he 
filled  the  character  of  an  adopted  son,  and  as  the  adoption  failed, 
the  gift,  if  any,  failed  also. 

Their  Loedships  directed  counsel  for  the  Respondents  to 
confine  themselves  to  the  two  questions :  (1),  whether  there  was 
any  law  or  usage  by  which  this  family  is  governed,  whereby  the 
respondent  could  be  validly  adopted  and  become  entitled  to 
succeed  in  preference  to  the  Appellant ;  (2),  if  there  were  no 
such  law  or  usage  whether  the  angikar-patra  operated  so  as  to 
affect  the  succession. 

Leith,  Q.C.,and  Doyne,  for  the  Respondents,  contended  that  the 
onus  of  shewing  that  no  power  to  adopt  existed  in  this  family  lay 
on  the  Appellant  and  had  not  been  discharged.  The  family  was 
governed  by  Hindu  law.  For  several  centuries  they  had  pro* 
fessed  to  be  under  and  subject  to  that  law.    But  as  they  have 

(1)  2  Sel.  Rep.  249.  (2)  Ind.  L.  R.  7  Calc.  461. 

(3)  Law  Rep.  8  Ind.  Ap.  248. 
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J.  G.        never  been  subjected  to  Mohamedan  rule  the  descent  of  their 

1885        estates  and  the  law  of  the  family  had,  until  they  were  brought 

Fakindra    under  subjection  to  British  dominion  and  to  the  jurisdiction  of 

Du>  Raikat  ^  ^^  India  Company's  Courts,  depended  in  a  great  measure  on 

Bajmwab    force.    As  is  common  in  the  case  of  ancient  and  impartible  rajs 

and  zemindaries  the  law  of  primogeniture  prevails,  modified  by 

the  preference  of  the  sons,  if  any,  of  the  noble  wife,  married 
according  to  the  Brahma  form,  over  those  sprung  from  the 
inferior  unions  called  Gandharba,  &c.  The  High  Court  was  right 
in  holding  on  the  evidence  that  this  family,  which  had  gradually 
become  Hindu,  was  governed  by  the  Hindu  law,  and  had  shewn 
their  intention  to  be  so  governed :  Abraham  v.  Abraham  (1). 
The  necessary  inference  from  the  facts  of  this  case  is  that  the 
family  had  generally  adopted  the  Hindu  customs,  and  the  Ap- 
pellant had  not  shewn  that  the  custom  of  adoption  was  excepted. 
Even  if  he  had  shewn  a  custom  not  to  adopt  it  would  be  invalid 
if  these  were  orthodox  Hindus.  It  would  not  be  binding  on  their 
consciences.  Consequently  the  adoption  of  the  Respondent,  which 
had  been  established  by  the  evidence,  was  valid,  and  he  had  a 
right  to  succeed  as  heir  to  Jogendra  Dei.  Irrespective  of  the 
validity  of  the  adoption  he  was  entitled  to  take  Jogendra'*  estate 
under  the  terms  of  the  angika-patra.  .  Reference  was  made  to 
Nidhoomoni  Debya  v.  Saroda  Per  shad  Moorkerjee  (2). 

Counsel  for  the  appellant  were  not  called  upon  to  reply. 

1885  The  judgment  of  their  Lordships  was  delivered  by 

w±lim     Sib  Richard  Couch  :— 

The  suit  which  is  the  subject  of  this  appeal  was  brought  to 
recover  a  large  estate  called  Baikunthpur,  situated  on  the  north- 
east frontier  of  Bengal,  in  the  district  of  Jalpaiguri.  The  largest 
landed  estates  in  this  district  are  those  of  Patgram  and  Boda, 
belonging  to  the  Rajah  of  Kuoh  Behar,  and  this  estate,  which 
became  the  property  of  a  branch  of  the  Kuch  Behar  family.  It  is 
not  included  in  any  Sarkar  or  Mohamedan  division  of  the  country, 
having  been  only  added  to  Bengal  since  the  British  assumed  the 
government  of  the  country.    From  Dr.  W.  W.  Hunters  Statis- 

(1)  9  Moore,  Ind.  Ap.  Ca.  195.  (2)  Law  Rep.  3  lad.  A  p.  253. 
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tical  Account  of  Bengal,  it  appears  that  Rajah  Nilambhur  of       J.  C. 
Kamatdpur  (now  a  ruin  within  the  present  state  of  Kuch  Behar)       1885 
was  the  last  independent  Hindu  ruler  of  the  country,  and  that    Fanindra 
after  his  defeat  and  capture  by  Husdin  Slidh,  one  of  the  Afghan  DltB  Raulat 
kings  of  Oaur,  in  the  beginning  of  the  sixteenth  century,  anarchy    Bajwwar 

prevailed  for  several  years,  and  the  land  was  overrun  by  wild       

tribes  from  the  north-east  Among  these  the  Koch  came  to  the 
front,  and  founded  the  Kuch  Behar  dynasty.  Of  the  Koch*,  Dr. 
Hunter  says,  in  the  Statistical  Account  of  Darjiling,  "  this  abori- 
ginal tribe  first  rose  into  power  about  the  close  of  the  fifteenth 
or  the  commencement  of  the  sixteenth  century  under  one  Hdjo, 
who  founded  the  Koch  kingdom  on  the  ruins  of  the  ancient 
Hindu  kingdom  of  Kdmrup.  ....  The  Koch  raj  extended  from 
88°  to  93£°  east  longitude,  and  from  25°  to  27°  north  latitude, 
Kuch  Behar  being  its  metropolis,  and  its  limits  being  co-equal 
with  the  famous  yet  obscure  Kdmrup  of  the  Tdntrds.  Brahmanism 
was  introduced  among  the  Kochs  in  the  time  of  Visu,  Hdjo' 8 
grandson,  who,  together  with  his  officers  and  all  the  people  of 
condition,  apostatised  to  Hinduism.  A  divine  ancestry  for  the 
chief  was  manufactured  by  the  Brahmans.  The  converts  aban- 
doned the  despised  name  of  Koch  and  took  that  of  Rdjbarm, 
literally, '  of  the  royal  kindred/  and  the  name  of  the  country  was 
altered  to  Behar."  From  the  account  of  their  manners  and 
customs  given  by  Dr.  Hunter,  it  appears  that  they  differ  from 
their  Hindu  neighbours  in  various  respects.  Of  the  Baikunthpur 
family,  Dr.  Hunter  says  that  "Sisu,  grandson  in  the  female  line 
of  HdjOy  is  the  original  ancestor  of  the  family.  It  is  generally 
asserted  that  he  was  the  son  of  Jird,  the  daughter  of  Hdjo,  but 
the  family  themselves  allege  that  he,  as  well  as  Vim  (another 
grandson  of  Hdjo,  and  the  first  of  the  Kuch  Behar  Rajahs  who  was 
converted  to  Hinduism),  was  not  the  son  of  Jird  but  of  her  sister 
Hird,  and  that  his  father  was  the  god  Siva,  on  which  account  all 
the  members  of  the  family  assume  the  name  of  Deo,  and  return 
no  salute  that  is  made  to  them  by  any  person.  Sisu,  on  the  con- 
version of  Visu  to  Hinduism,  took  the  title  of  Sib-kumdr  or  young 
Siva.  He  wad  appointed  hereditary  Baikat,  or  the  second  person 
of  rank  in  the  Koch  kingdom  and  received  the  Baikunthpur 
estate  as  an  appanage." 
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J.  G.  The  plaint  of  the  Appellant  (the  Plaintiff  in  the  snit)  states  that 

1885        Jogendra  DA  Baikat,  the  possessor  of  the  estate,  died  on  the  10th 

Famndra    of  March,  1878,  without  leaving  any  son  of  his  body,  and  "  there- 

DebRaikat  £ore^  j^^^jiag  ^  the  immemorial  family  custom  and  practice 

Bajebwar    descending  from  generation  to  generation  in  our  Baikat  family  of 

Baikunthpore  and  the  Shastras,  I  have  acquired  an  absolute  title 

in  all  the  properties  left  by  him,  and  I  am  entitled  to  recover 
possession  thereof/9    It  then  refers  to  a  title  by  adoption,  and 
under  a  will  and  agreement  (angikar-patra)  made  by  Jogendra 
DA,  which  has  been  set  up  on  behalf  of  Rajetwar  Doss,  who  was 
then  a  minor,  but  has  since  become  of  age  and  is  the  Respondent, 
by  Bani  Jagadiswari  Debt,  the  widow  of  Jogendra  Deb.    She  was 
sued  as  the  guardian  of  Rajeswar  and  executrix.    This  is  followed 
by  a  paragraph,  which  says, — "  According  to  the  kulachar  (family 
custom)  and  custom  prevailing  in  our  Baikat  family  from  very 
ancient  times  and  descending  from  generation  to  generation,  no 
one  among  the  Baikats  is  competent  to  adopt  or  to  alter  the  line 
of  succession  thereby,  or  by  will  or  any  other  deed  to  give  away 
the  kingdom  and  the  raj-guddi.    According  to  the  said  imme- 
morial kulachar,  no  female  also  is  competent  to  hold  property 
and  the  guddi.    Consequently  the  said  Jogendra  DA  Baikat  is 
not,  contrary  to  the  above  kulachar  and  custom,  empowered  to 
receive  in  adoption  any  one  competent  to  hold  the  property,  or 
to  give  or  alienate  the  rajgi  and  the  kingdom  to  the  said  adopted 
son  or  to  any  other  person,  either  by  will  or  agreement  (angikar- 
patra),  or  by  any  other  deed.    In  fact,  the  above  will  and  agree- 
ment (angikar-patra)  are  contrary  to  the  prevailing  family  custom, 
the  law,  and  the  Hindu  Shastras,  and  are,  indeed,  not  true."   It 
was  contended  by  the  counsel  for  the  Bespondent,  in  the  argument 
of  this  appeal,  that,  by  the  references  in  the  plaint  to  the  Shastras, 
the  Plaintiff  admitted  that  the  family  was  governed  by  the  Hindu 
law,  except  where  it  is  modified  by  custom.    Their  Lordships  do 
not  so  construe  the  plaint.    They  think  the  meaning  is  to  insist 
upon  the  family  custom  as  being  allowed  by  the  Shastras  to 
govern  the  family.     The  materiality  of  this  contention  will 
appear  when  the  evidence  and  the  judgments  of  the  lower  Courts 
come  to  be  noticed. 

Rani  Jagadiswari  Debi,  the  then  Defendant,  as  guardian,  by  her 
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written  statement  did  not  dispute  the  heirship  of  the  Plaintiff       J.  C. 
failing  the  adoption  and  angikar-patra,  but  alleged  that  Jogendra       1885 
Deb  died  after  receiving  Rajeswar  in  adoption,  and  making  over    fanindba 
to  him  all  the  property  moveable  and  immoveable  which  belonged  DjBB  RAJKAr 
to  Jogendra,  and  were  in  his  possession,  by  means  of  an  angikar-    Rajbswab 

patra  (agreement)  of  the  23rd  Kartick,  1284  b.s.  (7th  of  November,       

1877),  and  so  according  to  the  Hindu  law  in  force  and  the  clear 
purport  of  the  angikar-patra  the  Plaintiff  had  no  right  to  the* 
property  claimed.  The  statement  contained  other  matter  in 
support  of  this  contention,  and  also  asserted  that  Jogendra  Deb, 
on  the  28th  Cheyt,  1278  (9th  of  April,  1872),  gave  permission  to 
his  wives  to  adopt  another  son  if  Rajeswar  was  not  living  at  the 
time  of  his  death,  and  therefore  the  Plaintiff's  claim  for  possession 
ought  to  be  dismissed. 
The  issues  framed  by  the  Court  were : — 

1.  Is  adoption  contrary  to  the  customs   of  the  Julpaiguri 

family  ? 

2.  Was  Rajeswar's  adoption  valid,  i.e.,  was  he  an  only  son  or 

not? 

3.  Had  Rajah  Jogendra  power  to  make  away  the  property  of  the 

raj  by  will,  or  deed,  or  gift  ? 

4.  Can  the  power  of  adoption  conferred  by  the  Rajah  on  his 

widows  be  exercised  by  them,  and  can  a  son  adopted  by 
virtue  of  that  power  succeed  to  the  property  ? 

5.  Can  the  widows  hold  the  property  for  the  adopted  son  ? 

6.  Is  the  angikar-patra  of  the  22nd  of  Kartick,  1284,  a  valid 

document,  and  one  which  confers  any  right  on  Rajeswar  ? 
At  the  instance  of  the  Defendant  this  issue  was  added : — 

Can  the  Plaintiff  inherit  during  the  lifetime  of  Jogendra 9s 
widows,  and  can  he  now  sue ;  also  can  Plaintiff's  claim 
take  effect  against  Sarld  Deb9 8  self- acquired  property  ? 

Subsequently  the  Court  added  another  issue,  namely,  if  Rajes- 
war was  adopted,  was  he  adopted  in  1280  or  1284  b.s.?  The 
judge  of  Rungpore  (Mr.  Beveridge)  before  whom  the  suit  came 
for  trial,  in  the  first  instance  and  as  on  preliminary  objections, 
decided  the  4th,  5th,  and  7th  issues  in  the  Plaintiff's  favour,  and 
held  that  he  as  heir-at-law  was  entitled  to  succeed  at  Jogendra9 s 


80 
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J  °-        death  if  his  title  were  not  defeated  by  the  adoption  of  Bajeswar 
1885        or  by  the  angikar-patra  in  his  favour.     A  quantity  of  evidence 


Dass. 


Fantndba    was  then  produced  on  both  sides,  and  on  the  11th  of  September, 
„.  1879,  the  judge,  in  an  able  and  well-considered  judgment  in 

BAn?^AB  which  all  the  material  evidence  is  noticed,  decided  the  lst>  2nd, 
3rd,  and  6th  issues  in  the  Plaintiff's  favour,  and  gave  him  a  decree. 
This  was  on  appeal  reversed  by  the  High  Court  at  Calcutta,  and 
the  suit  was  dismissed  with  costs. 

Their  Lordships,  after  hearing  the  counsel  for  the  Appellant, 
desired  the  Respondent's  counsel  to  address  them  first  upon  the 
questions  whether,  by  the  law  or  usage  by  which  this  family  is 
governed,  it  was  lawful  for  Jogendra  Deb  to  adopt  a  son  who 
would  succeed  to  the  estate  in  preference  to  the  Plaintiff;  and 
if  it  was  not  lawful,  has  the  angikar-patra  any  effect  upon  the 
succession  to  the  estate.  Having  heard  these  questions  argued, 
they  have  come  to  a  conclusion  which  makes  it  unnecessary  for 
them  to  hear  any  argument  upon  the  2nd  issue,  namely,  whether 
the  adoption  of  Bajeswar  was  valid. 

The  first  of  these  questions  was  raised  by  the  1st  issue,  and  the 
judge  of  Bungpore  thought  that  the  burden  of  proof  on  that  issue 
was  upon  the  Plaintiff.  After  some  introductory  matter,  he  says, 
"  The  Plaintiff  contends  that  there  are  two  more  customs,  namely, 
one  prohibiting  adoption ; " — the  other  relates  to  the  alienation 
of  the  estate.  "  The  Defendants  deny  the  existence  of  these  two 
customs.  With  these  remarks  I  proceed  to  decide  the  issue 
about  adoption,  as  to  which  of  course  the  burden  is  wholly  on  the 
Plaintiff.  The  first  mode  in  which  the  Plaintiff  has  endeavoured 
to  prove  the  existence  of  the  custom  is. by  shewing  that  there 
never  has  been  an  instance  of  adoption  in  the  family." 

The  High  Court  also  thought  that  the  onus  was  on  the  Plaintiff 
to  prove  a  custom  which  prohibited  adoption.  This  appears  from 
the  following  passages  in  their  judgment : — "  The  claim  of  the 
Plaintiff  rested  on  the  allegation  that  by  a  kulachar  or  old  family 
custom  no  adoption  could  be  made  by  a  member  of  the  Kaikat 
family  ....  If,  therefore,  the  Plaintiff  could  succeed  in  proving 
the  custom  which  he  set  up  by  which  adoption  was  prohibited 
in  the  family,  he,  as  being  admittedly  the  next  legal  heir  to 
Jogendra  Deb  Baikal,  would  be  entitled  to  a  decree  for  the  estate 
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without  further  inquiry  into  the  merits  of  the  adoption  .  .  .  We        J.  0. 
find  ourselves  quite  unable  to  agree  with  the  Lower  Court  on  the        1885 
main  questions  raised  in  the  suit,  viz.,  as  to  the  existence  of  a    fanindra 
family  custom  prohibitive  of  adoption,  and  as  to  the  insufficiency  Dkb  ^aikat 
of  the  adoption  made  of  the  defendant."     They  said  they  had  no    Rajbswar 
doubt  that  the  family  is  now  governed  by  the  Hindu  law.  

Looking  at  the  origin  and  history  of  the  family,  it  appears  to 
their  Lordships  that  the  question  is  not  whether  the  general 
Hindu  law  is  modified  by  a  family  custom  forbidding  adoption, 
but  whether  with  respect  to  inheritance  the  family  is  governed  by  > 
Hindu  law,  or  by  customs  which  do  not  allow  an  adopted  son  to 
inherit  The  onus  of  proving  that  the  adoption  was  lawful  was 
upon  the  Defendant,  who  relied  upon  it  to  defeat  the  Plaintiff's 
title.  If  the  family  was  generally  governed  by  Hindu  law  he 
might  rely  upon  that,  and  then  the  onus  of  proving  a  family 
custom  would  be  on  the  Plaintiff. 

The  origin  of  the  family  has  been  already  mentioned.  The 
estate  after  twelve  successions  was,  in  1809,  in  the  possession 
of  Sarbd  Deb,  who  had  succeeded  his  father  Jayantd.  His  title 
was  disputed  by  his  uncle  Pratap  on  the  ground  that,  by  the 
family  usage,  a  brother  succeeds  a  brother  in  preference  to  sur- 
viving sons.  In  1811  Pratap  brought  a  suit  in  the  Provincial 
Court  of  Moorshedabad  against  Sarbd,  by  the  name  of  SurrupDeb, 
which  was  decided  in  1818  by  the  Sudder  Dewanny  Adawlut  in 
favour  of  the  latter.  The  case  is  reported  in  2  S.  D.  A.  Beports, 
250.  The  judgment  states  that  the  right  of  the  Respondent 
(Sarbd)  to  the  estate  was  clearly  established  both  by  the  family 
usage  and  by  the  consent  of  the  Appellant.  The  High  Court 
has  referred  to  this  case  as  shewing  that  the  family  was  treated  as 
one  governed  by  Hindu  law,  quoting  a  passage  at  p.  251 — "  the 
Appellant,  moreover,  was  unable  to  shew  by  whom  the  custom 
alleged  by  him  so  contrary  to  the  Shastras  was  introduced  into 
the  family,  at  what  time,  and  for  what  reasons,"  as  the  ground 
upon  which  the  suit  was  dismissed.  This  passage  immediately 
precedes  the  judgment,  and  seems  to  be  part  of  the  statement  of 
the  case.  It  may  have  been  the  contention  of  the  Respondent, 
but  the  ground  of  the  decision  is  stated  to  be  the  family  usage  and 
consent  of  the  Appellant.     In  January,  1848,  Sarba  died,  and 
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J.  C.        Dr.  Campbell,  the  then  superintendent  of  DarjUing,  haying  on  the 

1885        14th  of  January  received  information  of  his  death  from  his  two 

Fakdjdra    dewans,  and  that  it  was  probable  that  there  would  be  a  disturbance 
Deb  Raijut  in  the  household  among  his  Bons$  went  to  Mpaiguri,  arriving 

Rajmwab    there  on  the  15th.    In  his  report  to  the  Government  of  Bengal, 

dated  the  20th  of  January,  1848,  which  is  in  the  evidence  in  this 

suit,  he  says : — 

"  I  shall  now  record  the  information  I  have  gained  on  the  spot, 
under  the  most  favourable  circumstances  for  doing  so,  of  the  state 
of  the  Bajah's  family,  &c.  It  may  facilitate  decisions  regarding 
it,  obviate  litigation  to  the  ruin  of  the  family,  and  tend  to  early 
settlement  of  the  mode  of  properly  managing  the  estate,  a  point 
of  very  great  consequence  to  the  quiet  of  the  frontier,  and  to  the 
satisfactory  performance  of  my  own  duties.  The  Bajah's  territory 
forms  the  northern  part  of  Bwngpore.  It  has  a  frontier  along 
Bhudtan  of  about  fifty  miles,  and  an  equal  extent  with  SMm. 
Of  both  borders  I  am  in  charge,  and  I  have  concurrent  powers 
as  magistrate  in  the  whole  of  it." 

***** 
"  The  Eajah  could  not  properly  be  called  a  Hindu,  although 
ambitious  of  being  considered  within  the  privileged  pale.  His 
family  is  of  the  Koch  tribe,  now  however  designated  Bajbungsis, 
and  affecting  to  be  equal  to  Chhettris,  although  retaining  many 
usages  and  habits  quite  irreconcilable  to  their  pretensions. 
Probably  Hindu  law  would  not  be  the  just  medium  for  a  decision 
on  this  succession,  and  I  find  that  the  election  of  the  boy  has  the 
approval  of  many  people  here  as  a  legitimate  succession.  This 
may  have  referred  to  some  previous  case  in  the  family,  but  the 
formal  installation,  and  the  performances  of  the  obsequies  by  the 
boy,  are  considered  to  raise  his  claims  above  all  the  others. 
Under  the  Hindu  law  I  believe  that  all  the  sons  would  be  con- 
sidered illegitimate,  in  which  case  the  senior  Hani  might  secure 
a  life  tenure  of  the  raj." 

The  Rajah  left  seven  sons,  and  the  boy  referred  to  was  Bajra- 
jendra  Deb,  his  sixth  son.  His  title  was  disputed  by  Makarand, 
the  second  and  favourite  son  of  Sarbd  Deb,  who  brought  an 
action  under  Act  XIX.  of  1849,  and  was  put  into  possession  by 
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the  Civil  Court  of  Rungpore*    This  was  followed  by  a  long  liti-       j  c. 

gation,  in  which  Rqjendra  claimed  the  property  on  the  ground       1885 

that  Makarand  was  illegitimate.  It  ended  in  favour  of  Makarand,  fahindra 

who  remained  in  possession,  till  his  death  in  1853,  when  he  was  DlB  ^IKAT 

succeeded  by  Chunder  Shikhur,  the  elder  of  his  two  sons.  He  died    Bajmwar 

.                                                          DAaa. 
in  1865,  and  was  succeeded  by  his  brother,  Jogendra.    The  report       

of  Dr.  Campbell   appears  to  their  Lordships  to  be  important 

evidence  of  the  position  of  this  family,  and,  in  their  opinion,  it 

shews  that,  although  they  affected  to  be  Hindus,  they  had  retained 

and  were  governed  by  family  customs  which,  as  regards  some 

matters,  were  at  variance  with  Hindu  law.    The  evidence  of 

Makarand,  given  when  he  was  Eaikat  and  was  examined  with 

reference  to  a  dispute  in  another  branch  of  the  family,  supports 

this  view. 

The  question  to  be  determined  being,  therefore,  what  was  the 
custom  of  the  family  with  respect  to  adoption,  their  Lordships 
will  now  notice  the  evidence  upon  which  they  have  come  to  the 
conclusion,  without  regarding  any  burden  of  proof,  that  it  is  not 
lawful  for  the  Kaikat  to  adopt  a  son  who  would  succeed  to  the 
estate.  Before  doing  so  it  may  be  observed  that  in  Rajah  Bish- 
naih  Singh  v.  Ram  Churn  Majmoadar  (1),  the  Sudder  Court  allowed 
that,  even  in  a  Hindu  family,  there  might  be  a  custom  which 
barred  inheritance  by  adoption,  and  remanded  the  case  for  further 
investigation  on  that  question. 

From  the  report  in  the  2  S.  D.  A*  Reports,  which  has  been 
referred  to  in  the  suit  as  containing  a  correct  history  of  the  family, 
it  appears  that,  of  twelve  Raikats  who  successively  had  possession 
of  the  estate  prior  to  Sarbd  Daft,  three  were  succeeded  by  a  brother 
and  one  by  a  nephew.  Two  of  them  died  leaving  no  sons ;  one 
had  a  son  born  after  his  death,  and  another  had  a  son  whose  legiti- 
macy was  doubtful.  Thus,  there  are  two  occasions  on  which,  if  it 
was  allowed  by  the  custom  of  the  family,  it  is  most  probable  there 
would  have  been  an  adoption,  and  one,  the  case  of  the  posthumous 
son,  where  an  authority  would  probably  have  been  given  to  the 
widow  or  widows  of  the  Raikat  to  adopt  a  son.  There  has  been  no 
adoption  in  this  family  until  one  which  is  -said  to  have  been  made 
by  Chunder  Shikhur,  who  was  succeeded  by  his  brother  Jogendra. 

(1)  Beng.  S.  D.  A.  (1860)  20. 
Vol.  XTL  H 
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J.  0.        A  boy  who  was  named  Porno  Deb,  appears  to  have  been  taken  in 

1885        adoption  by  Ohunder  Shikhur,  bnt  no  ceremonies  were  performed. 

Fanindba    The  explanation  given  by  the  Plaintiff's  witnesses  is  that  Chunder 

Deb  Baixat  gfrfthw,  who  was  educated  at  Calcutta  under  the  care  of  the  Court 

Rajeswar    0f  Wards,  did  not  know  the  family  customs  when  he  took  the 

Dabs. 

boy,  but  that  he  afterwards  became  acquainted  with  them.    The 

succession  of  Jogendra  is  in  the  Plaintiff's  favour,  whether  Chunder 
Shikhur  desisted  from  completing  the  adoption  or  Porno  DA  was 
adopted  and  did  not  claim  to  succeed  to  the  estate. 

The  next  evidence  is  a  statement  by  Sarbd  Deb.    Another 
branch  of  the  family  were  the  owners  of  the  zemindary  of  Panga, 
'  and,  some  time  before  1840,  a  suit  was  brought  by  Parbut  Narain 
Koer  against  Karinda  Narain  and  others  in  the  Court  of  the 
Principal  Sudder  Ameen  of  the  district,  to  obtain  possession  of  it 
In  that  suit  it  was  asserted  by  the  Plaintiff  that  adoption  was 
contrary  to  the  custom  of  the  Panga  family.  Sarbd  Deb  was  asked 
by  the  Court  to  submit  a  kyfiut  (answer  to  questions)  as  to  the 
customs  in  his  branch  of  the  family.    The  record  of  the  suit  in 
which  the  kyfiut  was  filed  could  not  be  found,  and  a  copy  of  the 
kyfiut  tendered  by  the  Plaintiff  was  rejected  by  the  Judge  of 
Bungpore  on  the  objection  of  the  Defendant  that  it  was  a  copy  of 
a  copy.    The  evidence  of  two  witnesses  of  its  contents  was  then 
received — Parbati  Nath  Roy,  who  was  at  the  timo  of  its  submis- 
sion to  the  Court  employed  as  assistant  to  the  mokhtars  of  the 
raikat,  and  Gungadhur  Das  Bvkshi,  who  then  served  him  as  a 
mohurrir.  Their  evidence  was  substantially  the  same.  The  former 
said  he  made  a  copy  of  the  kyfiut  before  it  was  filed,  to  be  kept 
in  the  mokhtar's  serishta,  which  copy  had  been  destroyed  when  the 
mokhtar's  house  was  burnt.    The  latter,  who  called  Sarbd  the 
Eajah  of  Jalpaiguri,  said  he  wrote  the  draft  at  the  dictation  of  the 
Rajah,  and  a  fair  copy  was  made  and  signed  and  sealed  by  the 
Rajah  to  be  filed  in  Court.    "  The  kyfiut  was  asked  for  to  ascer- 
tain the  family  custom  of  the  Rajahs  of  Panga,  Behar,  Bigni,  and 
Baikwntpore.  There  were  ten  or  twelve  questions  in  that  perwana. 
I  do  not  remember  them  all.    The  first  question  was  this,  'Can 
a  son  be  adopted  or  not  ? '    The  answer  to  this  question  was, '  In 
our  family  the  custom  of  adopting  a  son  does  not  prevail;  a 
daughter's  son  cannot  become  the  rajah ;  a  woman  is  not  an  heir; 
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the  rajah  cannot  in  his  lifetime  give  away  the  rajgi  to  his  son  or       J.  0. 
to  anybody  else  ;  on  the  death  of  the  Bajah  the  eldest  of  his  sons       1885 
born  of  his  wedded  wives  succeeds  to  the  rajgi,  and  in  default  of    fandtdba 
a  son  a  uterine  brother  succeeds  to  it.'    I  remember  these  facts  Dkb  Raikat 
were  written."    Bijni  was  another  branch  of  the  family.    The    Bajwwar 

High  Court  has  said  the  kyfiut  must  be  dismissed  from  consider-       * 

ation.  Their  Lordships  have  carefully  considered  the  reasons 
which  they  have  given  for  this  opinion,  and  find  themselves 
unable  to  agree  in  it. 

A  large  part  of  the  evidence  of  the  witnesses  relates  to  the 
adoption  of  Rajeswar.  This  it  is  not  necessary  to  consider.  Their 
Lordships  will  only  refer  to  such  of  the  evidence  about  the  cus- 
toms of  the  family  as  they  think  has  any  weight.  Ghmgadkwr 
Iswar,  the  son  of  a  daughter  of  the  paternal  uncle  of  Sarbd  Deb, 
said  he  had  heard  from  Sarbd  Deb  and  Anunt  Deb  that  an  adopted 
son  does  not  succeed  to  the  properties,  that  females  cannot  become 
heirs,  and  that  the  raj  cannot  be  transferred  by  gift.  Bhdbendra 
Deb  Koer,  a  great-great-grandson  of  Darpa  Deb,  a  former  Baikat, 
said  the  family  custom  was  that  an  adopted  son  cannot  inherit. 
He  had  heard  of  the  family  custom  from  his  father's  kinsman, 
Anunt  DM,  and  his  paternal  grandmother  Jasoda  Debi.  The 
Judge  says  he  relied  upon  this  witness  partly  because  he  was  a 
near  relative  of  the  family,  and  because  he  seemed  to  be  speaking 
the  truth ;  and  that  it  was  also  very  important  to  notice  that  he 
acted  upon  his  opinions.  He  was  appointed  by  Jogendra  his 
chief  executor  by  the  last  codicil,  dated  in  December,  1877,  and 
declined  to  act  on  the  ground  that  the  adoption  of  Rajeawar  was 
illegal.  This,  however,  seems  to  have  been  because  he  thought 
Bajeswar  had  not  been  properly  taken  in  adoption.  Hart  Pershad 
Dass,  who  married  Hareswari,  a  daughter  of  Sarbd  Deb,  said  he 
had  heard  from  his  father-in-law  of  the  customs  of  the  family ; 
that  if  any  one  of  the  Rajahs  of  Jtdpaigvri  adopted  a  son,  that 
adopted  son  does  not  succeed  to  the  raj,  nor  does  a  female  become 
heir ;  the  Rajahs  cannot  transfer  by  gift  the  raj-guddi  or  the  raj 
to  anybody.  Ha/ra  Pershad  Doss,  who  was  a  jumma-nuvis  in  the 
family  during  the  whole  time  that  Makarand  Deb  was  the  Baikat, 
and  succeeded  his  father  in  the  office,  said  he  was  twenty-three  or 

twenty-four  years  old  when  Sarbd  Deb  died,  and  used  to  read  and 

H  2 
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j  jQa       write  in  the  serishta  for  four  or  five  years  prior  to  his  death ;  that 

1885        there  is  a  difference  between  a  Bajbungsi  and  other  Hindus.    On 

Fahindba    the  death  of  the  Rajah  his  eldest  son,  by  his  married  wife,  gets 

Raikat  ^e  rftjgj .  jn  j^^  0£  a  ^jj  jjy  a  married  wife,  the  son  by  a  wife 

Raji»wab  married  in  the  gandharba  fashion  succeeds  to  the  rajgi ;  as,  for 
- —  instance,  Maharand  Deb  got  the  rajgi  though  the  eldest  son  Doorga 
Deb  was  living.  Doorga  Deb  was  the  son  of  a  prostitute ;  an  adopted 
son  does  not  succeed  to  the  rajgi ;  a  wife  cannot  succeed  as  heir- 
at-law  ;  he  had  heard  of  the  existence  of  this  family  custom  from 
Sarbd  Deb  Raikat.  This  witness  is  an  honorary  magistrate  of 
Jtdpaigvri.  Nobindra  Deb  Koer,  one  of  the  Defendant's  witnesses, 
a  son  of  Doorga  Deb,  the  eldest  son  of  Sarbd,  on  cross-examina- 
tion said  that  adoption  was  not  made  nor  were  the  properties 
obtained  by  the  adopted  son ;  nor  is  the  custom  of  adoption  pre- 
valent ;  if  the  Rajah  wishes  to  make  a  gift  of  the  raj  he  cannot  do 
so ;  he  can  give  something  for  maintenance ;  no  female  can  succeed 
as  heir.  On  re-examination,  he  said  he  had  heard  from  his  father 
that  the  adopted  son  does  not  succeed  to  the  property.  This 
evidence  was  not  met  by  any  on  the  part  of  the  Defendant.  The 
High  Court  reversed  the  finding  of  the  Judge  on  the  ground  that 
the  family  is  now  governed  by  Hindu  law,  and  it  lay  upon  the 
Plaintiff  to  shew  that  adoption  was  prohibited  by  the  custom  of 
the  family,  which  they  thought  he  had  failed  to  do.  They  also, 
if  their  Lordships  rightly  understand  their  judgment,  put  out  of 
their  consideration,  on  the  ground  that  it  was  hearsay  evidence, 
all  the  statements  as  to  custom  made  by  deceased  members  of  the 
the  family  to  which  the  witnesses  deposed.  They  refer  to  sect  32 
of  the  Evidence  Act,  but  not  to  sect.  49.  The  latter  section  is  ap- 
plicable, and  where  an  ancient  family  usage  is  to  be  proved  the 
statements  of  deceased  members  of  the  family  are  relevant  facta 
Their  Lordships  are,  therefore,  unable  to  give  to  their  judgment 
the  weight  which  it  would  otherwise  have  deserved. 

To  sum  up  this  part  of  the  case,  their  Lordships  find  that 
through  sixteen  devolutions  of  the  estate  there  has  been  no 
instance  of  a  succession  by  adoption,  though  in  three  instances 
the  circumstances  were  such  as  usually  move  Hindus  to  make 
an  adoption ;  that  there  has  been  one  instance  of  an  attempt  at 
adoption,  and  that,  whatever  its  exact  issue  may  have  been,  it 
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failed  to  carry  away  the  succession  from  the  collateral  heir ;  that       J*  0. 
there  is  a  considerable  amount  of  family  tradition  against  the      .1885 
practice ;  and  that  of  counter  evidence  there  is  absolutely  none,    fanindba 
Whether,  if  the  Byhunihpur  family  were  shewn  to  have  become  Dbb  Raikat 
Hindus  out  and  out  saving  only  special  customs,  such  evidence    Rajebwab 

would  be  sufficient  to  prove  a  special  custom,  need  not  be  dis-       

cussed  here.  The  family  is  in  a  totally  different  position.  And 
their  Lordships  have  no  hesitation  in  holding  that  whatever 
Hindu  customs  may  have  been  introduced  into  it,  the  custom  of 
succession  by  adoption  has  not  been  introduced. 

It  is  now  to  be  determined  whether  the  angikar-patra  has  any 
effect  upon  the  succession  to  the  estate.  The  facts  stated  in  the 
introductory  part  of  it  were  disputed,  and  in  their  Lordships9 
opinion  some  of  them  were  not  proved,  but  for  this  purpose  they 
may  be  taken  as  proved.  It  is  dated  the  23rd  Kartick,  1284 
(11th  November,  1877),  and  is  in  these  terms,  Jagadindra.Deb 
Kumar  being  the  name  given  to  Bajeswar  on  adoption : — 

"To  Jagadindra  DA  Kumar.  This  angikar-patra,  executed 
in  the  year  1284  (1877)  by  Jogendra  Deb  Raikat,  zemindar  of 
pergunnah  Baikwntpore,  &c,  inhabitant  of  Awas  station  and  zillah 
Jvlpaiguri,  sheweth, — 

"  That  your  father,  the  late  Bangu  Barua,  in  his  lifetime  and 
in  the  presence  of  his  agnatic  relations,  Nikomul  Barua  and  Nend 
Barua  and  my  kinsman  Budden  Chunder  Das  Bajjamata  and 
others,  and  also  in  the  presence  of  the  late  Kant  Dab  Surma, 
purohit,  gave  you  away  to  me  for  adoption  both  verbally  and 
under  a  written  deed.  I  accepted  the  gift  and  duly  received  the 
son  (in  adoption) ;  but  I  have  not  hitherto  made  this  fact  known 
to  any  person  in  the  hope  that  a  son  may  be  born  to  me  of  my  loins. 
I  have  in  the  meantime  supported  you  and  educated  you.  Besides, 
to  provide  against  the  contingency  of  my  dying  without  leaving 
behind  me  any  son  born  of  my  loins  or  taken  by  me  in  adoption, 
I,  on  Cheyt,  1278  (9th  April,  1872),  executed  a  will  with  permis- 
sion for  adoption,  wherein  I  authorized  Srimati  Bani  Jagaduneari 
Debt  and  Srimati  Bani  Jagneawari  Debi,  and  Srimati  Bani  Japes- 
wari  DM  to  take  sons  in  adoption,  each  of  these  Ranis  to  exercise 
this  right  on  the  death  of  the  other.  Subsequently  on  10th 
Palgoon,  1279  (20th  of  February,  1873),  I  executed  a  codicil  to 
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J*  0.       that  will,  and  in  that  codicil  I  appointed  the  Ranis  as  principal 
1885       executors,  and  I  appointed  other  men  assistant  executors  to  assist 

Fatotora    t^6  Ranis  *n  the  management  and  protection  of  the  estate  during 
Dra  Raikat  the  minority  of  any  son  who  might  be  born  to  me  or  of  any  son 

Bajeswab    who  may  be  received  in  adoption  either  by  me  or  by  the  Ranis. 

At  present  I  am  suffering  from  many  diseases,  and  to  this  day  no 

son  has  been  born  to  me  of  my  loins.  The  body  is  frail ;  who  can 
say  what  [ill]  (which  God  forbid)  may  befall  me.  Wherefore  I 
have  thought  it  proper  to  disclose  the  fact  of  my  haying  taken  a 
son  in  adoption,  and  accordingly  I  have  received  you  in  adoption 
this  day  publicly,  agreeably  to  the  gift  made  by  your  father,  and 
I  made  you  over  to  Srimati  Rani  Jagadiswari  Debt,  who  is  your 
sister  by  your  former  step-mother.  I  authorize  you  by  this 
angikar-patra  to  offer  oblations  of  water  and  pinda  to  me  and 
my  ancestors  after  my  death  by  virtue  of  your  being  my  adopted 
son.  Moreover  you  shall  become  the  proprietor  of  all  the  move- 
able and  immoveable  properties  which  I  own  and  which  I  may 
leave  behind;  you  shall  become  entitled  to  my  dena-pawna 
(debts  and  dues),  and  you  and  your  sons  and  grandsons  shall 
enjoy  and  own  them  agreeably  to  the  custom  of  the  family. 
During  your  lifetime,  and  as  long  as  son  or  grandson  of  yours  is 
alive,  the  Ranis  shall  not  be  able  to  take  any  other  son  in  adoption 
under  the  term  of  the  will.  But  should  you  die  leaving  behind 
you  neither  a  son  begotten  of  your  loins  nor  an  adopted  son,  and 
without  leaving  a  permission  for  adoption  (which  God  forbid), 
in  that  case  the  Ranis  may  take  a  son  in  adoption  under  the  terms 
of  the  will,  and  shall  thereby  protect  the  estate." 

It  appears  to  have  been  the  opinion  of  this  Committee  that 
such  an  estate  as  this  of  Baihmthpur  might  by  family  custom  be 
inalienable :  Anund  Lai  Sing  Deo  v.  Maharaja  Bheraj  Gurrood 
Narayun  Deo  (1) ;  Rajah  Udaya  Aditya  DA  v.  Jadul  Lai  Aditya 
Deb  (2).  There  is  gome  evidence  in  this  case  of  a  family  custom 
forbidding  alienation  by  gift,  and  consequently  by  will,  but  their 
Lordships  do  not  propose  to  enter  into  the  question  whether  there 
is  sufficient  proof  of  it,  as  they  have  come  to  the  conclusion  that, 
as  Jogendra  had  no  power  to  adopt  a  son  who  would  succeed  to 
the  estate,  it  did  not  pass  to  Rajeswar  by  the  angikar-patra. 

(1)  5  Moore,  Ind.  Ap.  103.  (2)  Law  Rep.  8  Ind.  Ap.  253. 
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Their  Lordships  feel  no  difficulty  about  Rajeswar  being  suffi-       J.  G. 
ciently  designated  as  the  object  of  the  gift,  although  the  adoption       1685 
may  not  be  valid.    They  think  the  question  is  whether  the  men-    fanindra 
tion  of  him  as  an  adopted  son  is  merely  descriptive  of  the  person  Dl0»  £*■** 
to  take  under  the  gift,  or  whether  the  assumed  fact  of  his  adoption    Rajwwab 

is  not  the  reason  and  motive  of  the  gift,  and  indeed  a  condition       ' 

of  it.  The  words  are, — "  I  authorize  you  by  this  angikar-patra 
to  offer  oblations  of  water  and  pinda  to  me  and  my  ancestors  after 
my  death,  by  virtue  of  your  being  my  adopted  son.  Moreover, 
you  shall  become  the  proprietor  of  all  the  moveable  and  immove- 
able properties  which  I  own  and  which  I  may  leave  behind ;  you 
shall  become  entitled  to  my  dena-pawna  (debts  and  dues),  and 
you  and  your  sons  and  grandsons  shall  enjoy  them  agreeably  to 
the  custom  of  the  family."  He  is  to  make  the  offerings  by  virtue 
of  being  an  adopted  son,  and  "  moreover "  he  is  to  become  the 
proprietor.  This  is  to  be  the  consequence  of  the  adoption.  In 
fact  the  angikar-patra  only  states  what  would  have  happened 
without  it.  The  distinction  between  what  is  description  only  and 
what  is  the  reason  or  motive  of  a  gift  or  bequest  may  often  be 
very  fine,  but  it  is  a  distinction  which  must  be  drawn  from  a 
consideration  of  the  language  and  the  surrounding  circumstances. 
If  a  man  makes  a  bequest  to  his  "  wife  A.B."  believing  the  person 
named  to  be  his  lawful  wife,  and  he  has  not  been  imposed  upon 
by  her,  and  falsely  led  to  believe  that  he  could  lawfully  marry 
her,  and  it  afterwards  appears  that  the  marriage  was  not  lawful,  it 
may  be  that  the  legality  of  the  marriage  is  not  essential  to  the 
validity  of  the  gift.  Whether  the  marriage  was  lawful  or  not 
may  be  considered  to  make  no  difference  in  the  intention  of  the 
testator.  It  is  difficult  to  suppose  a  case  similar  to  the  present 
coming  before  the  English  Courts.  In  Wilkinson  v.  Joughin  (1), 
a  testator  bequeathed  his  real  and  personal  estate  to  trustees,  upon 
trust  to  permit  his  wife  Adelaide  to  receive  the  net  annual  income 
thereof  during  her  life,  and  after  her  death,  if  no  child  of  his 
should  attain  twenty-one,  or  be  married,  in  trust  for  his  step- 
daughter Sarah  Ward  (the  daughter  of  the  supposed  wife)  for 
her  absolute  use.  The  supposed  wife  and  the  testator  went 
through  the  ceremony  of  marriage,  she  having  represented  herself 

(1)  Law  Rep.  2  Eq.  319. 
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J.  0.       to  the  testator  as,  and  he  having  believed  her  to  be,  a  widow,  her 
1885        husband  being  then  alive.    It  was  held  by  the  Vice-Chancellor 

Fantndra    that  the  bequest  to  her  was  wholly  void,  but  the  bequest  to  the 
DebRahat  ^1^  was  ^^    This  ^g  apparently  on  the  ground  of  the 

Bajeswab    intention,  the  Vice-Chancellor  saying,  "In  my  opinion  there  is 

no  warrant  for  saying,  where  the  testator  knew  this  infant  legatee 

personally,  and  intended  to  benefit  her  personally,  that  the  Ian- 
guage  of  the  will  is  not  a  sufficient  description." 

In  Nidhoomoni  Debia  v.  Saroda  Perthad  Mooherjee  (1),  a  child- 
less Hindu,  by  his  will,  directed  as  follows: — "And  as  I  am 
desirous  of  adopting  a  son,  I  declare  that  I  have  adopted  Koibullo 
Pershad,  third  son  of  my  eldest  brother,  Saroda  Pershad.  My 
wives  shall  perform  the  ceremonies  according  to  the  Shasttas, 
and  bring  him  up,  and  until  that  adopted  son  comes  of  age  those 
executors  shall  look  after  and  superintend  all  the  property  move- 
able and  immoveable  in  my  own  name  or  benami  left  by  me,  also 
that  adopted  son.  When  he  comes  to  maturity,  the  executors 
shall  make  over  everything  to  him  to  his  satisfaction."  The 
ceremonies  of  adoption  had  been  performed  by  one  of  the  widows 
only,  and  the  other  brought  a  suit  to  recover  half  of  the  property. 
This  Committee  held  that  she  could  not  do  so,  that  there  was  a 
gift  of  his  property  by  the  testator  to  a  designated  person,  and  it 
would  be  an  altogether  erroneous  reading  of  the  will  to  suppose 
that  he  intended  the  taking  of  his  property  by  KoibuUo  to  be 
entirely  dependent  on  whether  the  wives  chose  or  did  not  choose 
to  perform  the  ceremonies.  The  intention  of  the  testator  appears 
to  have  been  the  ground  of  decision  in  this  case  also,  but  both 
the  words  of  the  instrument  and  the  nature  of  the  property  were 
very  different  from  the  instrument  and  property  now  in  question. 
In  the  present  case  their  Lordships  are  of  opinion  that  it  was 
Joffendray8  intention  to  give  his  property  to  Bajeswar  as  his 
adopted  son,  capable  of  inheriting  by  virtue  of  the  adoption,  and 
the  rule  that  it  is  not  essential  to  the  validity  of  a  devise  or 
bequest  that  all  the  particulars  of  the  subject  or  object  of  the 
gift  should  be  accurate  is  not  applicable.  As  the  adoption  wa* 
contrary  to  the  customs  of  the  family  and  gave  no  right  to  in- 
herit, the  angikar-patra  had  not  any  effect  upon  the  property.  It 

(1)  Law  Jfcep.  3  IncL  Ap.  263. 
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is,  therefore,  unnecessary  to  decide  whether  Bajeswar  was  an  Only 
son  or  whether  he  was  duly  given  in  adoption,  about  which  there 
was  the  usual  conflict  of  evidence. 

In  their  Lordships'  opinion  the  decree  of  the  judge  of  Bungpore 
was  right,  and  they  will  humbly  advise  Her  Majesty  to  reverse 
the  decree  of  the  High  Court,  and  to  dismiss  the  appeal  to  that 
Court,  with  costs.    They  order  the  costs  of  this  appeal  to  be  paid 

by  the  Respondent  Jagadindra  Deb  Baikat. 

* 

Solicitor  for  Appellant :  T.  L.  WiUdn. 
Solicitors  for  Respondents :  Barrow  &  Rogers. 
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ABDUL  WAHID  KHAN Defendant  ;      J-  a* 

1885 


AND 


MUSSUMAT  NURAN  BIBI  and  Others  .     .     Plaintiffs.    Fm^\V 

ON  APPEAL  FROM  THE  JUDICIAL  COMMISSIONER  OF  OUDH. 
Mahomedan  Law — Vested  Estates  in  Remainder — Deed  of  Compromise, 

Mahometan  Law  does  not  recognise  vested  estates  in  remainder. 

Where  a  deed  of  compromise  between  a  Mahomedan  widow  and  the 
sons  of  her  deceased  husband  stipulated  that  the  former  should  remain 
proprietor,  and  that  the  latter  should  be  entitled  to  succeed,  held,  that  the 
title  to  succeed  must  be  contingent  upon  the  sons  surviving  the  widow, 
and  that  it  would  be  opposed  to  Mahomedan  Law  to  hold  that  the  deed 
created  in  them  vested  interests  which  passed  to  their  heirs  on  their  death 
in  the  lifetime  of  the  widow. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  of  Oudh 
(Aug.  24,  1882),  reversing  a  decree  of  the  District  Judge  of  Bae 
Bardi  (June  30, 1881),  which  dismissed  the  Respondents'  suit  to 
recover  possession  of  an  8a.  7p.  share  of  talookas  Audari  and 
Lewana,  and  in  lieu  thereof  decreeing  to  the  Respondents  posses- 
sion of  a  7a.  lip.  share  of  the  said  talookas. 

The  question  decided  in  the  appeal  was  as  to  the  legal  effect 
under  Mahomedan  Law  of  a  certain  agreement  of  compromise 

*  Present ;— Lobd  Blackburn,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sib  Richard  Couch,  and  Sib  Arthur  Hobhoubx. 
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J.  0.        made  between  Mahomedans  represented  by  the  parties  to  the 
1885        appeal,  and  dated  April  28, 1866. 
Abdul  Walid     The  circumstances  which  led  np  to  that  compromise  and  re- 
Khan       suited  from  it,  and  the  proceedings  in  the  suit,  are  sufficiently  set 
Mumumat    out  in  the  judgment  of  their  Lordships. 

*      The  judgment  of  the  District  Judge  (Mr.  Saiyid  Mahmoud),  so 

far  as  material,  was  as  follows : — 

"The  parties  being  Sunnis,  the  suit  is  governed  by  the  Hanafea 
school  of  Mahomedan  Law.  It  is  necessary  to  consider  the  nature 
of  the  rights  conferred  by  the  compromise  of  the  28th  of  April, 
1866,  on  Aldus  Subhan  and  Abdul  Rahman.  The  terms  of  that 
compromise  are  contained  in  two  applications  of  that  date,  one 
filed  by  Aldus  Subhan,  and  the  essential  part  of  which  may  be 
literally  translated  thus : — 

'I,  executant,  put  it  down  in  writing  that  my  mother,  the 
Defendant,  may  remain  during  her  lifetime,  as  hitherto,  proprietor 
and  possessor  of  the  said  taluka,  and  may  manage  the  ilaka 
through  karindas  (agents).  But  without  necessity  with  the 
especial  view  of  destroying  my  rights  she  may  not  alienate  any 
property,  and  after  her  death  I,  executant,  and  my  elder  brother 
Abdul  Rahman,  may  become  possessors  and  appropriators  of  the 
ilaka,  situate  in  the  districts  of  Sultanpur  and  Partabgarh.  And 
during  the  life  of  the  Defendant  I  shall  not  disobey  her  in  any 

way.' 

* 

"  The  material  parts  of  the  corresponding  application,  made  by 
Qauhar  Bibi,  on  the  same  day,  is  in  these  words,  which  may  be 
literally  translated  thus : — 

'I,  executant,  with  a  view  of  foresight,  have  settled  in  this 
manner,  that  during  my  lifetime  I  myself  continue  possessor  and 
arid  proprietress  as  hitherto,  and  manage  the  said  taluka  through 
karindas  (agents)  and  without  necessity,  with  a  special  view  of 
destroying  the  rights  of  these  two  young  men,  I  may  not  alienate 
any  property  of  the  ilaka  situate  in  the  districts  of  Sultanpur  and 
Partabgarh.  After  my  death  the  two  young  men,  Abdul  Rahman 
Khan  and  Aldus  Subhan  Khan,  are  both. heirs  and  owners  of  the 
whole  ilaka,  they  may  both  become  in  half  shares  possessors  and 
appropriators.' 
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"  From  these  words  in  the  applications  it  is  clear  to  my  mind       J.  G. 
that  the  parties  to  the  compromise  intended  that  Oauhar  Bibi       1885 
should  continue  to  be  the  proprietress  and  possessor  of  the  estate  abdulWalid 
as  before,  without  any  limitations  or  restrictions  which  would       Kham 
divest  her  of  ownership  during  her  lifetime.    The  words  "  badastur    Mussumat 

xnalik  wa  kabiz,"  which  occur  in  both  applications  leave  no  doubt       -* 

upon  this  point.    Much  stress  is  laid  on  behalf  of  the  Plaintiffs  on 
the  expressions  contained  in  the  applications  to  the  effect  that 
Oauhar  Bibi  would  not  alienate  the  property  without  necessity, 
and  it  is  contended  that  these  words  had  the  effect  of  making 
Abdus  Subhan  and  Abdul  Rahman  owners  of  the  estate  subject 
only  to  the  life-estate  of  Oauhar  Bibi.    And  in  arguing  the  case 
an  attempt  has  been  made  to  draw  an  analogy  between  the  posi- 
tion of  Oauhar  Bibi  after  the  compromise,  and  the  estate  possessed 
by  a  childless  Hindu  widow  under  the  Hindu  Law,  in  her  husband's 
property.    But  the  Hindu  Law  has  so  little  in  common  with 
the  principles  of  Mahomedan  Law,  that  it  can  never  be  safe  to 
draw  generalised  inferences  on  mere  analogies.    Moreover,  in  the 
present  case,  I  am  of  opinion  that  no  such  analogy  exists*    It 
must  be  borne  in  mind  that  ever  since  the  death  of  Mouzzam 
Khan,  Oauhar  Bibi  distinctly  asserted  herself  as  the  only  lawful 
wife  of  the  deceased,  that  throughout  she  denied  the  legitimacy 
of  Abdul  Rahman  and  Aldus  Subhan,  and  in  the  suit  in  which  the 
compromise  was  made  her  whole  contention  was  that  Abdus  Subhan 
was  not  entitled  to  inherit  from  Mouzzam  Khan.    A  careful  con- 
sideration of  the  circumstances  of  the  case  and  the  terms  of  the 
compromise,  as  they  are  expressed  in  the  original  Hindustani, 
distinctly  shews  the  exact  nature  of  the  transaction.   Oauhar  Bibi, 
whilst  claiming  to  be  the  only  lawful  wife  of  Mouzzam  Khan,  and 
the  only  legal  heir  to  his  estate,  was  childless  with  no  prospect  of 
re-marriage.     Abdul  Rahman  and  Abdus  Subhan,  claiming  to  be 
the  legitimate  sons  of  her  husband,  were  raising  disputes  in  regard 
to  the  estate.    So  far  as  she  was  personally  concerned,  it  did  not 
matter  much  to  her  what  became  of  the  estate  after  her  death. 
Judging  by  the  native  method  of  thought,  under  such  circum- 
stances it  is  easy  to  conceive  that  Oauhar  Bibi  would  be  anxious 
to  put  an  end  to  the  disputes  by  a  compromise  in  the  nature  of 
a  family  arrangement  which,  whilst  securing  to  her  during  her 
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J.  0.       lifetime  the  complete  ownership  of  the  estate,  would  quiet  the 

1885        claimants  by  placing  them  in  position  of  heirs  apparent,  or  in 

Abdul  Walid  other  words  by  giving  them  the  right  to  succeed  to  the  estate  upon 

^f*       her  death.    On  the  other  hand  it  is  natural  to  suppose  that  the 

Mubsumat    tw0  claimants,  probably  conscious  of  the  weakness  of  their  claims, 

NCRAN  BlBL  . 

» —  were  willing,  in  lieu  of  rendering  obedience,  to  accept  an  arrange- 
ment which  they  expected  would  secure  to  them  the  entire  estate 
after  the  death  of  the  old  lady.  Beyond  this  Oauhar  BiU  was 
not  ready  to  give  any  further  rights,  nor  would  the  two  claimants 
insist  upon  more.  Oauhar  Bib?*  application  itself  begins  by 
saying  that  she  had  settled  the  dispute  "with  a  view  of  foresight;'9 
and  the  words  of  both  applications  shew  that  the  so  called  restric- 
tions upon  her  power  of  alienation  were  limited  to  such  capricious 
transfers  as  might  be  made  unnecessarily  and  with  the  special 
object  of  depriving  them  of  their  expected  inheritance.  This  I 
look  upon  in  the  nature  of  a  promise  made  probably  in  return  for 
the  obedience  to  Oauhar  Bibi,  which  Aldus  Subhan  promised  in 
his  own  application.  But  it  is  clear  to  me  that  her  proprietary 
rights  were  not  qualified  in  any  such  manner  as  to  divest  her 
wholly  or  partially  of  the  incidents  of  ownership.  The  arrange- 
ment contained  in  the  compromise  would  be  called  by  the  Maho 
medan  lawyers  "atauris"  or  "making  some  stranger  an  heir" 
and  cannot  be  regarded  as  creating  a  present  or  vested  interest 
The  words  of  the  compromise  do  not  bear  any  such  construction  as 
the  Plaintiffs  seek  to  put  on  them,  and  if  they  do  create  any 
interest  such  interest  must  be  regarded  as  future  and  contingent 
upon  the  event  of  Abdul  Rahman  and  Aldus  Subhan  surviving 
Oauhar  Bibi.  Under  the  Mahomedan  Law  a  mere  possibility, 
such  as  the  expectant  right  of  an  heir  apparent,  is  not  regarded  as 
a  present  or  vested  interest  and  cannot  pass  by  succession,  bequest, 
or  transfer,  so  long  as  the  right  has  not  actually  come  into  exis- 
tence by  the  death  of  the  present  owner.  This  principle  of 
Mahomedan  Law  is  uniform  in  its  application  to  matters  of  suc- 
cession, whether  in  virtue  of  bequest,  inheritance  or  otherwise. 
The  jus  representatianis  known  to  other  systems  is  totally  foreign 
to  the  Mahomedan  jurisprudence.  The  principle  is  too  well 
known  to  require  the  citation  of  any  authorities.  And  my  finding 
on  the  seventh  issue  is  that  both  Abdul  Rahman  and  Aldus  Suhhan, 
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haying  died  in  the  lifetime  of  Gauhar  Biti>  they  never  acquired  J.  0. 
any  vested  rights  in  the  estate,  such  as  under  the  Mahomedan  1885 
law  could  form  the  subject  of  inheritance."  Abdul  Waud 

The  view  of  the  Judicial  Commissioner  was  as  follows : —  K*AH 

u  It  appears  to  me  that  the  effect  of  the  compromise  was  to  give    Muwdmat 

Oauhar  Bibi  a  life  interest  in  the  estate.   The  District  Judge  has       

held  that  under  the  Mahomedan  law  the  expectant  right  of  an 
heir  apparent  cannot  pass  by  succession,  but  this  is  the  case  to  a 
limited  extent  only.  A  son's  son  for  instance  cannot  succeed,  if 
there  are  sons  alive,  but,  if  there  are  no  sons  alive  the  son's  son 
does  succeed  and  the  expectant  right  of  the  son  has  passed  to  the 
grandson.  On  the  death  of  Abdtd  Rahman  and  Abdus  Subhan  their 
heire  took  their  place  and  had  a  right  to  the  property  on  Oauhar 
Bib? s  death.  •  I  cannot  agree  with  the  District  Judge  that  on  the 
death  of  Abdul  Rahman  and  Abdus  Subhan  the  family  arrangement 
lapsed  and  Gauhar  Bibi  became  sole  owner. 

"  It  has  been  urged  that  at  any  rate  the  arrangement  cannot 
affect  the  Partahgarh  property,  for  no  copy  of  the  compromise  was 
ever  filed  in  the  Partahgarh  Court.  But  the  wording  of  the  appli- 
cation shews  that  the  parties  meant  the  arrangement  to  cover  the 
property  in  both  districts,  and  the  arrangement  was  acted  up  to, 
for  the  parties  did  not  continue  their  litigation.  I  hold  then  that 
on  the  death  of  Gauhar  Bibi  the  estate  in  both  districts  became 
the  property  of  the  heirs  of  Abdul  Rahman  and  Abdus  Subhan,  that 
Gauhar  Bibi  had  not  the  absolute  right  to  alienate  the  estate,  and 
that  her  gift  to  Muradi  Bibi  was  invalid  " 

Woodroffe,  and  Ccnvell,  for  the  Appellant,  contended  that  the 
judgment  of  the  District  Judge  was  right,  and  that  the  suit  should 
be  dismissed*  The  petitions  of  compromise  did  not  operate  inter 
vivas  so  as  to  cut  down  Gauhar  Bibi  8  rights  in  the  property  in 
suit  to  a  life  estate.  They  could  not  according  to  Mahomedan  law 
operate  to  create  or  evidence  any  estate  or  interest  of  a  present 
vested,  reversionary  or  contingent  nature  in  the  property.  It  was 
not  a  transaction  of  gift,  but  of  mutual  compromise.  Although  a 
right  of  possession  as  distinct  from  bodily  possession  might  there- 
fore be  stipulated'  for,  yet  Mahomedan  law  did  not  allow  uncertainty 
as  to  the  date  of  possession.     Reference  was.  made  to  Hedaya, 
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«L0.        vol.  iiL,  bk.  26,  c.  I ;  Jesunmt  Singjee  Ubby  Singjee  ?.  Jet  Singjee 
1885        272%  Singjee  (1);  Macn.,  Mahomedan  Law,  p.  124;  Ranee  Khu- 

ABjmLYrAhn>Jooroonn^88a  v-  Mu88umat  Rouahun  Tehan(2);  Hedaya,  vol,  iL, 
Khah       c  5 ;  BaiUie's  Sales,  p.  208.    The  nature  and  effect  of  the  com- 

MussuiiAT    promise  were  as  stated  by  the  District  Judge.    The  compromise 
Nubak  Bibi.  r  .  . 

so  far  as  it  was  operative  was  contingent  upon  the  survival  of 

Oavhar  Bibi  by  Abdul  Rahman  and  Abdus  Subhan,  and  did  not, 

whether  so  contingent  or  not,  enure  to  the  benefit  of  their  heirs 

on  their  death  in  her  lifetime. 

Courie,  QC,  and  C.  W.  Arathoon,  for  the  Respondents,  contended 
that  the  thie  effect  of  the  compromise  was  to  admit  the  right  of 
Abdul  Rahman  and  Abdus  Subhan  to  the  property  in  suit,  they  con- 
ceding to  Gauhar  Bibi,  who  was  then  in  possession,  the  right  of 
enjoyment  during  her  life.  Before  the  confiscation  Guuliar  Bibi 
had  no  title,  Abdul  and  Abdus  were  either  furzidars  for  their  father, 
and  afterwards  his  heirs  as  regards  the  larger  portion  of  the  estate, 
or  held  adversely  to  their  father.  The  first  settlement  no  doubt 
after  confiscation  was  made  with  GauJiar  BibL  Bat  that  settlement 
was  not  a  talookdary  settlement  but  only  a  zemindary  one.  Gauhar 
Bibi  was  not  recorded  a  talookdar  under  Act  I.  of  1869,  nor  had 
any  sannad  been  granted  to  her:  See  Act  I.  of  1869,  sect.  8,  and 
schedules  i.  and  ii.  The  summary  settlement  did  not  confer  or 
create  any  indefeasible  right,  but  was  expressly  made  subject  to- 
alteration  at  the  regular  settlement.  The  compromise  therefore 
ought  to  be  construed  from  the  view  that  Gauhar  Bibi  had  no 
antecedent  title,  but  that  the  sons  had  a  title  derived  from  their 
father,  who  made  over  the  ownership  to  them  in  his  lifetime.  Con- 
sequently the  right  construction  is  that  Gauhar  Bibi  took  a  right  to 
possession  during  her  life,  the  absolute  title  remaining  in  the  other 
parties  to  this  compromise. 

Woodroffe  replied,  denying  that  Gauhar  Bibi  had  no  antecedent 
title.  The  Government  dealt  with  persons  as  talukdars  before 
Act  I.  of  1869,  and  the  evidence  and  admissions  shewed  that 
Gauhar  Bibi  had  been  so  dealt  with.  Gauhar  Bibi  therefore  came 
under  the  letter  in  schedule  1  of  Act  I.  of  1869.    Reference  was 

(1)  3  Moore's  Ind.  Ap.  Ca.  245.  (2)  Law  Rep.  3  Ind.  A  p.  291. 
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made  to  Nawab  Malka  Jahan  Sahiba  v.  Deputy  Commissioner  of  J.  C. 
Lucknow  (1) ;  Prince  Mirza  Jehan  Ku&r  Bahadoor  v.  Nawab  Afsur  1885 
Baku  Begum  (2).  Reference  was  also  made  to  Zohorooddeen  Sirdar  Abdul  Walid 
v.  BaharooUah  Sircar  (3). 


Khan 
v. 

IfUWUMAT 
NURAN  BlBL 


The  judgment  of  their  Lordships  was  delivered  by 

Sir  Richard  Couch  : — 

The  main  question  in  this  appeal  arises  upon  the  construction 
of  an  instrument  of  compromise,  dated  the  28th  of  April,  1866, 
consisting  of  two  parts,  one  part  being  executed  by  one  and  the 
other  by  the  other  of  the  parties  to  the  compromise.  It  was  made 
in  a  suit  instituted  in  the  Court  of  the  Extra  Assistant  Commis- 
sioner, Settlement  Department,  in  the  district  of  Sxdtanpur.  In 
order  to  construe  it,  it  is  necessary  to  see  what  was  the  position  of 
the  parties  when  it  was  made.  Between  1821  and  1825,  one 
Mouzzam  Khan  acquired  the  ilaka  Audari,  consisting  of  seven 
villages,  now  in  the  Bae  Bareli,  but  formerly  in  the  Sultanpur 
district,  and  about  the  year  1849  he  purchased,  in  the  name  of 
his  sons  Abdul  Rahman  and  Aldus  Subhan,  the  ilaka  Lewana,  con- 
sisting of  eleven  villages,  in  the  district  of  Partabgarh.  Mouzzam 
Khan  died  on  the  22nd  of  January,  1850,  leaving  three  widows, 
Gauhar  Bibi,  Musammat  Chameli,  and  Musammat  Bakhtawar,  and 
two  sons,  Abdul  Rahman,  the  son  of  Chameli,  and  Abdus  Subhan, 
the  son  of  Bakhtawar.  It  was  admitted  that  Gauhar  Bibi  was  his 
lawfully  married  wife,  but  it  was  contended  on  behalf  of  the 
Appellant  that  Chameli  and  Bakhtawar  were  never  married  to 
him,  and  that  their  sons  were  therefore  illegitimate.  Musammat 
Bakhtawar  had  also  a  daughter,  Musammat  Nuran,  the  Respon- 
dent, who  it  was  contended  was  not  Mouzzam's  daughter,  having 
been  born  only  three  months  after  her  mother  first  entered  his 
harem.  In  1855  or  1856,  before  the  annexation  of  Oudh9  a  settle- 
ment of  the  whole  estate  was  made  with  Gauhar  Bibi,  and  a 
kabuliat  executed  in  her  name,  and  from  that  time  until  her 
death  she  remained  in  possession  of  it.  In  April,  1858,  shortly 
after  Lord  Canning's  Proclamation  of  the  15th  of  March,  1858,  by 

(1)  Law  Rep.  6  Ind.  Ap.  68.  (2)  Law  Rep.  6  Ind.  Ap.  76. 

(3)  Suth.  W.  R.  (1864)  186. 
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J.  G.       which  all  the  estates  in  Oudh  were  confiscated  to  the  Government, 

1885        a  summary  settlement  of  the  estate  was  made  with  her.    No  sannai 
Abdul  Waud  was  granted  to  her,  and  her  name  is  not  entered  in  the  list  of 

K^AS       persons  who  were  to  be  considered  talookdars  within  the  meaning 
Musbumat    of  Act  I.  of  1869  ( the  Oudh  Estates  Act).    On  the  31st  of  January, 

1866,  Aldus  Subhan  brought  a  suit  in  the  Court  of  the  Extra 

Assistant  Commissioner,  Settlement  Department,  against  Oauhar 
Bibi,  to  recover  one  half  of  the  village  of  Sarah  Mahesa,  one  of 
the  villages  in  Audari.    In  the  plaint  the  tenure  is  described  as 
talookdari  without  a  sanad,  and  GauharBibi  is  named  as  talookdar. 
The  ground  of  the  claim  is  stated  to  be,  that  Mousszam  Khan, 
during  his  lifetime,  caused  the  kabuliat  of  the  village  in  suit/ 
together  with  the  entire  talooka,  to  be  executed  in  the  name  of 
the  Plaintiff  and  Abdul  Bahman,  so  that  in  virtue  thereof  they 
continued  in  possession  during  their  father's  lifetime,  and  after 
their  father's  death  they  held  continuous  possession  till  1263  F. ; 
in  the  middle  of  1263  F.,  when  British  rule  was  established,  the 
entire  talooka  was.  settled  with  strangers  for  non-payment  of  the 
arrears  of  Government  revenues ;  after  1266  F.  (1859),  on  the  re- 
occupation  of  the  province,  the  settlement  of  the  entire  talooka 
was  made  with  the  Defendant  in  the  absence  of  the  Plaintiff. 

The  Plaintiff  did  not  rely  upon  any  title  in  the  sons  as  heirs  of 
their  father.  He  relied  upon  the  kabuliat,  and  the  possession 
under  it,  as  evidence  that  their  father  in  his  lifetime  made  them 
real  owners  of  the  estate,  and  that  they  were  not  furzidare.  He 
would  have  had  to  prove  this,  there  being,  according  to  the  law  in 
India,  no  presumption  in  their  favour  from  the  fact  of  their  being 
sons  of  Mouzzam.  It  does  not  appear  in  the  record  of  the  present 
suit  what  defence  was  made  by  Oauhar  Bibi.  Possibly  no  formal 
defence  was  made  before  the  compromise  was  come  ta  Her  case 
would  be  that  in  1855  or  1856  a  settlement  of  the  estate  was 
made  with  her  and  a  kabuliat  executed  in  her  name,  and  she  had 
ever  since  been  in  possession  of  it;  and  farther,  that  in  April, 
1858,  after  the  confiscation,  the  Government  had  made  a  summary 
settlement  with  her.  The  compromise  was  made  by  two  petitions 
to  the  Settlement  Court,  one  by  Aldus  Subhan,  and  the  other  by 
•   Oauhar  Bibi.    The  former  is  in  these  words : — 

"  Whereas  the  Petitioner  has  instituted  a  suit  in  the  Settlement 
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Court  against  his  mother,  Musammat  Gauhar  Bibi,  for  proprietary       J.  C. 
right  in  half  of  talooka  Sarai  Mahesa,  in  pergana  Rokha,  in  the       1885 
Stdtanpur  district.     Now,  an  amicable  settlement  having  been  abdulWalid 
made  between  the  Petitioner  and  his  said  mother,  a  deed  of  com-       Khan 
promise  is  filed  this  day  in  the  Settlement  Court,  therefore  I,  the    Mussumat 

declarant  (mau  mukir)  commit  to  writing  that  (my)  mother,  De-       

fendant,  shall  daring  her  lifetime  continue  as  heretofore  (ba  dastur) 
to  hold  possession  of  and  be  mistress  of  the  talooka,  and  manage 
the  estate  through  agents,  but  she  shall  not,  without  any  special 
emergency,  alienate  any  property  so  as  to  deprive  me  of  my  right, 
and  that  after  her  death  I,  the  declarant  (mau  mukir),  and  my 
step-brother,  Abdul  Rahman,  shall  possess  and  enjoy  each  one  half 
of  the  entire  ilaka,  situate  in  the  districts  of  Stdtanpur  and 
Partabgarh,  and  that  so  long  as  the  Defendant  may  be  living  I 
shall  obey  her." 

The  petition  of  Gauhar  Bibi  is  similar  to  this,  with  the  addition, 
after  the  names  of  Abdul  Rahman  and  Abdas  Subhan,  of  the 
words,  u  shall  become  successors  to  and  proprietors  of  the  said 
ilaka."  Thereupon  the  Court,  on  the  28th  of  April,  made  an 
order  dismissing  the  suit. 

Abdus  Subhan  died  on  the  25th  of  February,  1868,  and  Abdul 
Rahman  on  10th  of  March,  1874,  leaving  a  daughter,  Muradi 
Bibi.  On  the  30th  of  April,  1874,  Gauhar  Bibi  executed  a  deed 
of  gift  in  favour  of  Muradi  Bibi,  and.  on  the  18th  of  October, 
1875,  Gauhar  Bibi  died,  leaving  Muradi  in  possession  of  the  entire 
estate.  There  had  been  some  litigation  between  Mustafa  Khan, 
the  nephew  of  Mouzzam,  and  Gauhar  Bibi,  but  it  is  not  necessary 
to  notice  those  suits,  nor  a  suit  brought  by  him  against  Muradi 
Bibi  after  Gauhar  Bibis  death. 

The  suit  which  is  the  subject  of  this  appeal  was  brought  on  the 
1st  of  November,  1880,  by  Musammat  Nuran  Bibi,  Sardar  Prem 
Singh,  and  Mahomed  Taha  Khan,  the  latter  two  being  said  to  be 
purchasers  from  Nuran  Bibi  of  a  share  of  the  estate,  against  Abdul 
Wahid  Khan,  the  husband  of  Muradi  Bibi,  Musammat  Shaluka, 
one  of  the  two  widows  of  Abdul  Rahman,  and  other  Defendants 
who  were  mortgagees  of  the  estate.  The  claim  was  to  recover 
possession  of  8  annas  7  pie  share  of  the  estate  by  virtue  of  in- 
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J.  a        which  all  the  estates  in  Oudh  were  confiscated  £  j 

1885        a  summary  settlement  of  the  estate  was  niacv  £                       ,y 

AbdulWaud  w««  granted  to  her,  and  her  name  is  ri  I  ?.                        ^ 
Khas      persons  who  were  to  be  considered  tal'x  F  £ 
MuwEfmat    of  Act  L  of  1869  (the  Oudh  Estates  /  \  i-  I 

1866,  Aldus  Subhan  brought  a  ?;  t  <  2  '  fctf 

Assistant  Commissioner,  Settle?  ;  >  J  ^  *  led 

Bibi,  to  recover  one  half  of  t>  A  *  ,  *  *  »  during 

the  villages  in  Audari.    In  '«' ;  j  *     .  or  her  a^ 

talookdari  without  a  sanad,   ,-  jf  ?  .•  ."  ,         '       ^f.    TheBespon- 
The  ground  of  the  dar  /  <  *  •      '  appeftlj  put  the  mDB 

during  his  lifetime,  o>   j  •  *  '  id  ^  the  ftrgument  their 

together  with  the  en   /  .  agnit  j0n  of  right  of  inheritance 

the  Plaintiff  and  A  '  o  ^^  the  ^n's  right8)  guppc^ 

continued  in  poar  .^ 

their  father's  de  o(  opinion  ttat  the  compromise  cannot  be 

in  the  middle  ting  the  right  which  wag  ciaimed  by  either  of 

entire  taloo'  ^Ww8  ^^an'a  petition  it  is  stated  that  Gaidar 

arreai8  ?       *  proprietary  right,  and  if  she  is  to  be  considered  as 
occupat'  ^  tjie  proprietary  right  which  the  sons  sued  for,  they 
WBS  ™     be  equaUy  considered  as  admitting  her  proprietary  right 
\L  rights  are  inconsistent,  and,  as  both  could  not  have  been 
j\#ted  by  the  compromise,  neither  can  be  considered  as  having 
7     u&'    Further,  Gauhar  Bibi  is  not  merely  to  have  possession  of 
tie  estate  during  her  life ;  she  is  to  be  mistress  (or,  as  the  District 
Judge  has  translated  the  petition,  proprietor)  of  the  talooka. 
{taring  her  life,  the  whole  interest  in  the  estate  is  to  be  in  her. 
Then  comes  the  question.    What  is  the  interest  which  is  given 
by  the  compromise  to  the  sons  ?    To  give  the  Plaintiffs  a  title  to 
the  estate  it  must  be  a  vested  interest  which,  on  the  death  of  the 
sons,  passed  to  their  heirs  and  is  similar  to  a  vested  remainder 
under  the  English  law.    Such  an  interest  in  an  estate  does  not 
seem  to  be  recognised  by  the  Mahomedan  law.    The  suit  was  tried 
in  the  first  instance  by  the  District  Judge  of  Bae  Bardi,  a  Maho- 
medan, who  held  that  the  interest,  if  any,  created  by  the  com- 
promise must  be  regarded  as  future,  and  contingent  upon  tbe 
event  of  Abdul  Rahman  and  Abdus  Subhan  surviving  Qauhar  Mi. 
After  giving  his  translations  of  the  petitions,  which  substantially 


INDIAN  APPEALS.  101 

^h  have  been  quoted  from  the  record,  he       j  a 

1885 


application  it  is  clear,  to  my  mind,  Abdul  Waud 
''se  intended  that  Gauhar  Bibi         v. 

i  p  ji_  x    a  MU8TOMAT 

s  and  possessor  of  the  estate  Nuban  Bibi. 
^  restrictions  which  would 
The  words  *  badastur 
plications,  leave  no  doubt 


>,       *<\  %♦  ^  S»  „  that  her  (Gauhar  Bibi)  proprietary  right* 

\  ^*  ai  any  such  manner  as  to  divest  her,  wholly  or 

.a  incidents  of  ownership.    The  arrangement  con- 
tile  compromise  would  be  called  by  the  Mahomedan 
.s  '  a  tauris,'  or  '  making  some  stranger  an  heir/  and  cannot 
^  regarded  as  creating  a  present  or  vested  interest.    The  words 
of  the  compromise  do  not  bear  any  such  construction  as  the  Plain- 
tiffs seek  to  put  on  them,  and  if  they  do  create  any  interest,  such 
interest  must  be  regarded  as  future,  and  contingent  upon  the  event 
of  Abdul  Bahman  and  Aldus  Subhan  surviving  Gauhar  Bibi. 
Under  the  Mahomedan  law,  a  mere  possibility,  such  as  the  ex- 
pectant right  of  an  heir  apparent,  is  not  regarded  as  a  present  or 
vested  interest,  and  cannot  pass  by  succession,  bequest,  or  transfer 
so  long  as  the  right  has  not  actually  come  into  existence  by  the 
death  of  the  present  owner.    This  principle  of  Mahomedan  law  is 
uniform  in  its  application  to  matters  of  bequest,  inheritance  or 
otherwise." 

There  was  an  appeal  from  this  decision  to  the  Judicial  Commis- 
sioner, who  reversed  it,  holding  that  on  the  death  of  Gauhar  Bibi 
the  estate  became  the  property  of  the  heirs  of  Abdul  Bahman  and 
Abdus  Subhan,  that  Gauhar  Bibi  had  not  the  absolute  right  to 
alienate  the  estate,  and  that  her  gift  to  Muradi  Bibi  was  invalid. 
He  said  it  appeared  to  him  that  the  effect  of  the  compromise  was 
to  give  Gauhar  Bibi  a  life  interest  in  the  estate,  and  on  the  death 
of  Abdul  Bahman  and  Abdus  Subhan  their  heirs  took  their  place 
and  had  a  right  to  their  property  on  Gauhar  Bibi  8  death.    He 

I  2 
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J.C.        seems  to  have  thought  that  this  was  in  accordance  with  the 

1885        Mahomedan  law,  but  it  is  not  clear  that  he  did  so. 

Abdul  Waud      Their  Lordships  do  not  take  this  view  of  the  compromise.    In 

*^AN       Musammat  Humeeda  v.  Musammat  Budlun  (I),  in  which  judgment 

MuBsuMAT    was  given  by  this  Committee  on  the  26th  March,  1872,  the  High 

NURAN  BlM.     ~.  *  n    i  ,1,1-iii  i  7 

Court  of  Calcutta  had  held  that,  by  an  arrangement  between  toe 

Plaintiff,  a  Mahomedan  widow,  and  her  son,  an  estate  was  vested  in 
the  Plaintiff  for  life*  and  after  her  death  was  to  devolve  on  her  son 
by  way  of  remainder,  but  their  Lordships  held  that  the  creation 
of  such  a  life  estate  did  not  peem  to  be  consistent  with  Mahomedan 
usage,  and  there  ought  to  be  very  clear  proof  of  so  unusual  a 
transaction.  They  thought  that  expressions  from  which  it  might 
be  inferred  that  the  Plaintiff  whs  to  take  only  a  life  interest  might 
be  explained  on  the  supposition  that  they  may  have  been  used  to 
import  that  the  property  was  to  remain  with  the  widow  for  the 
full  term  of  her  life,  and  that  the  son  as  her  heir  would  succeed  to 
it  after  her  death.  Their  Lordships  think  this  is  the  reasonable 
construction  of  the  compromise  in  this  case,  and  that  it  would 
be  opposed  to  Mahomedan  law  to  hold  that  it  created  a  vested 
interest  in  Abdul  Rahman  and  Aldus  Subhan  which  passed  to 
their  heirs  on  their  death  in  the  lifetime  of  Gauhar  Bibi. 

It  is  unnecessary  to  consider  the  other  questions  raised  in  this 
appeal,  and  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  Judicial  Commissioner,  and  to  order  the 
appeal  to  him  to  be  dismissed,  with  costs.  And  the  Bespondents 
will  pay  the  costs  of  this  appeal. 

Solicitors  for  the  Appellant :  Barrow  &  Rogers. 
Solicitor  for  the  Bespondents :  T.  L.  Wilson. 

(1)  17  Suth.  W.  R.  525. 
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SOOKHMO Y  CHUNDER  D ASS  and  Another    Defendants  ;       j.  o.  • 

AND  1885 

SRIMATI  MONOHUBRI  DASI  ....      Plaintiff.       tf<»«*5, 6. 

ON  APPEAL  FBOM  THE  HIGH  COURT  IN  BENGAL. 
Hindu  WUl — Construction — Perpetuity. 

Where  it  clearly  appeared  that  a  Hindu  testator's  intention  was  that  his 
estate  itself  should  not  be  disposed  of,  but  to  make  a  gift  simply  with 
reference  to  the  enjoyment  of  the  profits,  the  object  being  to  create  a 
perpetuity  as  regards  the  estate,  and  to  limit  for  an  indefinite  period  the 
enjoyment  of  the  profits  of  it : — 

Held,  that  by  Hindu  law  the  whole  will  was  invalid. 

APPEAL  from  a  decree  of  the  High  Court  (June  21,  1881), 
whereby  a  decree  of  the  Subordinate  Judge  of  Dacca  (Sept.  24, 
1878),  was  affirmed. 

The  suit  was  brought  by  the  Respondent,  as  widow  and  heiress 
of  her  deceased  husband,  Antmd  Hart  Dass,  to  recover  the  estate 
movable  and  immovable  which  her  husband  had  inherited  from 
his  father,  Krishna  Pershad,  the  testator  in  the  cause  named,  and 
which  consisted,  in  the  event  of  Krishna  Pershad? 8  intestacy,  of  a 
fourth  share  in  the  testator's  estate. 

The  testator  was  thrice  married.  By  his  first  wife  he  had  no 
son.  By  his  second  wife  he  had  one  son,  the  first-named  Appel- 
lant, Sookhmoy  Chunder  Bass.  By  his  third  and  only  surviving 
wife,  Srimati  Pria  Dasi,  he  had  three  sons,  born  before  his  will, 
which  was  dated  the  28th  of  April,  1853,  named  respectively 
Sari  Charan  Das,  Oour  Hwrri  Dassy  and  Amrnd  Hari  Doss ;  a 
fourth,  born  shortly  after  his  death,  who  lived  but  a  very  short 
time,  and  died  unnamed* 

The  testator  died  on  the  12th  Jeyt,  1260,  B.S.,  the  24th  of 
May,  1853,  without  having  revoked  his  will ;  of  which  pars.  6  to 
12  and  par.  15  are  as  follows : 

"Par.  6. — My  estate  shall  remain  intact,  and  from  the  profits 

*  Present : — Lord  Blackburn,  Sib  Barnes  Peacock,  Sib  Robert  P.  Collier, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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J.  0.  thereof  there  shall  be  performed  the  worship,  the  periodical  fee- 

1885  tivals  and  ceremonies  of  my  ancestral  deities,  idols  and  chakras 

Bookhxoy  according  to  my  turn,  as  they  have  hitherto  been  performed.   As 

C  nST*  rafiP1*!8  the  enjoyment  of  the  profits,  I  do  hereby  provide  that 

*  my  houses,  zemindaris,  talooks  and  other  immovable  properties, 

Sbihati 

Honohubbi  and  my  business  of  various  descriptions,  and  the  capital  stock 
A8L  thereof,  shall  always  remain  intact  as  at  present,  and  my  heirs, 
sons,  sons'  sons,  and  great  grandsons,  and  so  on  in  succession, 
shall  be  entitled  to  enjoy  the  profits  thereof.  No  one  shall  be 
competent  to  alienate  by  sale  or  gift  the  immovable  property,  to 
close  any  business,  to  misappropriate  the  capital  stock  thereof, 
or  to  divide  the  same.  If  any  one  succeeds  in  doing  so,  or  will 
do  so,  it  shall  be  disallowed  by  the  authorities. 

"  Par.  7. — After  my  death,  my  eldest  son,  Sriman  Sookhmoy 
Chwnder  Daw,  shall,  as  provided  by  this  will,  act  as  kurta  (manager) 
for  the  preservation  and  management  of  my  entire  estate,  as  she- 
bait  to  the  deities,  idols  and  chakras  in  my  turn ;  and  shall,  as 
kurta,  manage  and  perform  the  affairs  and  duties  as  they  are  now 
performed  by  me  from  the  profits  of  my  estates,  commercial 
transactions,  mercantile  and  banking  business,  zemindaris  and 
talooks,  and  the  rents  and  profits  of  my  houses ;  and  as  such  kar- 
madhyakha  (manager  of  business)  he  shall  prepare  accounts  as 
they  are  now  prepared  in  my  time,  year  after  year,  shall  keep 
one  set  with  himself,  and  shall  make  over  another  set  to  the 
mother  and  guardian  of  the  minors.  But  he  shall  always  be  devoid 
of  power  to  alienate  my  immovable  properties  which  are  now  in 
existence,  by  sale,  gift,  or  otherwise,  or  to  misappropriate  or  waste 
the  capital  stock  of  my  business.  If  he  do  so,  such  act  shall  be 
null  and  void,  and  the  person  who  acts  in  contravention  (of  these 
provisions)  shall  be  deprived  of  his  right  and  interest  (under  this 
will). 

"  Far.  8. — Whichever  of  my  sons  shall,  after  my  death,  act  as 
samarakshak  (protector)  and  karmadhyakha  (business  manager) 
of  the  estate  for  the  time  being,  according  to  the  terms  of  this 
will,  shall  duly,  and  at  the  proper  times,  pay  the  government 
revenue  from  the  profits  of  the  landed  properties  belonging  to 
the  estate,  and  shall  thus  protect  the  estate.  If  any  immovable 
property  shall  be  lost  through  the  negligence  of  the  manager, 
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and  otherwise  than  by  divine  visitation  and  circumstances  over       J.  C. 
which  there  is  no  control,  the  liability  to  make  good  such  loss       1885 
shall  rest  with  the  manager.  After  discharging  the  public  revenue,    Sookhmoy 
the  collection  charges,  and  the  cost  of  repairs  of  the  houses  from     ^jJJ** 
the  profits  of  the  immovable  properties  and  of  the  trading  business,         «• 
six-sixteenths  (6  annas)  of  the  entire  surplus  balance  shall  be  Monohurbi 
applied  year  after  year  in  part  towards  the  performance  of  the         AStm 
worship  and  periodical  festivals  of  my  ancestral  deities,  idols,  and 
chakras  in  the  proper  turn,  and  the  residue  thereof  towards  the 
maintenance  of  all  the  members  of  the  family,  and  the  perform- 
ance of  religious  rites  and  ceremonies ;  and  the  remaining  ten- 
sixteenths  (10  annas)  shall  be  carried  to  the  credit  of  my  estate. 
If  disagreement  and  discord  eventually  take  place  between  him 
(the  said  Sookhmoy  Chimder)  and  the  mother  of  the  minors,  and 
they  want  to  live  in  separate  mess,  then  the  said  ten-sixteenths 
(10  annas  share)  being  regarded  as  a  whole  (or  sixteen-sixteenths), 
my  eldest  son  Sriman  Sookhmoy  Chimder  Daw,  in  consideration 
of  his  having  in  my  lifetime  increased  the  wealth  by  his  labour 
and  exertions  in  managing  the  trading  business,  shall  receive 
five-sixteenths  of  such  whole  or  sixteen-sixteenths,  i.e.,  five-six- 
teenths of  ten-sixteenths  in  the  following  case,  that  is  to  say,  if  a 
son  is  born  to  my  last-married  wife  of  her  present  conception ; 
and  the  sons  of  my  last-married  wife  shall  receive  the  remaining 
eleven-sixteenths  (or  11  annas)  in  equal  shares.     If  the  issue  of 
the  present  conception  of  my  last-married  wife  is  not  a  male 
child,  or  if  being  a  male  child  he  dies  unmarried,  then  my  eldest 
son,  Sookhmoy  Chtmder  Dass,  shall,  for  the  reasons  above-men- 
tioned, receive  five  and  a  half  sixteenths  (or  annas),  and  the  other 
sons  ten  and  a  half  sixteenths  (or  annas)  in  equal  shares,  and  they 
in  their  respective  rights  shall  be  competent  to  enjoy  and  make 
gift  of  such  profits. 

"  Far.  9. — As  long  as  my  last-married  wife  and  the  sons  born 
of  her  womb,  and  my  eldest  son,  the  said  Sookhmoy  Chunder  Dass, 
shall  live  in  concord  with  one  another,  the  expenses  of  the  deb- 
sheba,  &c,  and  of  the  maintenance  and  daily  and  periodical  rites 
and  ceremonies  of  all  the  members  of  the  family  shall  be  defrayed 
from  the  6  annas  share  of  the  profits  aforesaid.  If,  however,  after 
all,  they  disagree  and  fall  out  with  each  other  and  separate  in 
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J.  G.       mess,  then  the  sums  of  money  that  may  fall  to  the  respective 

1885        shares  of  the  different  sons,  under  the  terms  of  the  will,  shall  be 
Bookhmoy    placed  to  their  respective  credits  in  the  accounts  of  every  year. 

Dam™    -^n7  °f  *he  sharers  shall,  upon  attainment  of  majority,  be  com- 

*•         petent  to  take  and  receive,  upon  his  receipt,  from  the  manager 

Monohurbi   the  money  placed  at  his  credit,  whenever  he  may  wish  to  do  so. 

If  the  manager  fraudulently  refuses  to  pay  the  same,  he  and  his 

right  to  receive  the  profits  shall  be  liable  to  make  good  the 
sharer's  claim  with  interest  on  the  amount  in  deposit  to  his  credit 
(such  interest  to  run)  from  the  date  of  demand,  and  the  manager 
shall  have  no  right  of  objection  thereto. 

"Par.  10. — The  several  objects,  to  which  the  6  anna  share 
has  been  appropriated,  are  likely  to  be  effectuated  in  the  same 
•  manner  (as  before)  so  long  as  concord  and  harmony  exist.  If, 
however,  my  last-married  wife  or  her  sons  do  not  agree  with 
SooJchmoy  Chunder  Bass,  or  his  wife  and  son,  and  if  there  arise  (in 
consequence)  a  necessity  for  separation,  they  shall  be  at  liberty 
to  separate,  and,  with  the  exception  of  the  landed  properties  and 
capital  stock  of  the  trading  business  now  belonging  to  my  estate, 
and  the  articles  used  by  the  idols,  to  divide  and  take,  to  appro- 
priate, and  to  convey  by  gift,  sale  or  otherwise,  the  other  moveable 
properties  subject  to  the  conditions,  provisions  and  shares  laid 
down  in  the  8th  paragraph  preceding  for  the  division  of  the  10 
anna  share  of  the  profits.  Out  of  the  6  anna  share  set  aside  for 
the  expenses  of  the  deb-sheba,  &c,  my  last-married  wife  shall, 
during  the  minority  of  her  sons,  receive  from  the  manager  Rs.12 
per  month  for  the  maintenance  of  herself  and  the  minors,  and  the 
balance  shall  remain  in  the  hands  of  the  manager,  who  shall  meet 
from  it  the  expenses  of  the  yearly,  periodical,  and  daily  rites  and 
ceremonies.  Any  one  of  my  sons  by  my  last-married  wife  who 
attains  majority,  shall,  from  the  date  of  his  so  attaining  majority, 
cease  to  receive  for  his  maintenance  his  proportionate  share  of  the 
said  Bs.12,  and  shall  be  entitled  to  his  proper  share  (under  this 
will),  and  shall  enjoy  and  appropriate  the  same,  and  the  surplus 
balance  of  the  said  6  anna  share  which  remains  after  defraying 
the  worship,  the  duties,  and  periodical  and  daily  festivals  and 
ceremonies,  shall  be  received  by  my  sons  born  of  my  two  wives  in 
equal  shares,  without  any  difference  in  their  proportionate  shares. 
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"Par.  11. — All  my  sons  shall  reside  in  and  occupy  my  &nces-       J.  a 
tral  dwelling,  and  the  dwelling-house  and  gardens  constructed       1885 
and  laid  out  by  myself.    No  one  of  them  shall  be  competent  to    sookhmoy 
demolish  the  same,  or  alienate  them  by  sale  or  gift.   All  my  sons     C2^E* 
will  be  entitled  to  hold  and  enjoy  the  same  in  equal  shares.  v. 

"  Par.  12. — If  any  one  of  my  heirs  dies  without  male  issue,  his  Monohubm 
widow  shall  receive  maintenance  only,  and  his  grandson  by  a  L 

daughter  (if  any)  shall  get  nothing.  The  profits  of  his  share 
shall  be  received  in  equal  shares  by  the  surviving  sons.  She 
shall  remain  in  the  family  dwelling-house  as  long  as  she  lives, 
and.  on  her  death  the  surviving  sons  shall  receive  the  same  in 
equal  shares  for  their  residence. 

"  Par.  15. — [After  the  death  of  Sriman  Sookhmoy  Chwndpr  Dass 
by  the  will  of  God,  my  eldest  surviving  heir  for  the  time  being 
shall  discharge  and  perform  all  the  duties  aforesaid  as  protector 
and  manager  of  the  entire  estate  as  kurta  and  shebait,  according 
to  the  provisions  of  the  7th  paragraph.  And  this  direction  shall 
hold  good  in  respect  of  the  sons,  grandsons,  and  other  heirs  in 


succession." 


The  questions  considered  in  the  appeal  were  as  to  the  construc- 
tion and  effect  of  the  will,  the  Appellant  having  by  his  written 
statement  submitted  that  the  Bespondent  was  precluded  thereby 
from  obtaining  any  relief  in  respect  of  her  husband's  patrimony. 

Cowie,  Q.C.,  and  Doyne,  for  the  Appellants,  contended  that  the 
lower  Courts  were  wrong  in  holding  that  Krishna  Pershad  had 
in  law  died  intestate.  They  have  laid  hold  of  the  expressions  in 
the  will  as  to  future  interests  as  leading  to  an  entire  intestacy. 
But  the  Hindu  Wills  Act  has  no  provision  against  accumulations : 
differing  in  this  respect  from  Act  X.  of  1865.  It  should  have 
been  held  that  the  gift  by  the  testator  to  his  sons  of  the  profits 
of  his  estate  in  the  6th  paragraph  of  his  will  and  elsewhere  con- 
tained was  a  good  and  valid  gift  of  the  corpus  of  his  estate,  and 
was  not  invalidated  by  any  of  the  subsequent  provisions.  It  is 
equivalent  to  a  gift  for  lives  in  being,  or  equivalent  to  a  grant  of 
the  corpus.  A  devise  of  the  profits  is  equivalent  to  a  devise  of 
the  land:  it  is  an  unlimited  devise.  Beference  was  made  to 
Sonatun  Bysack  v.  Sreemutty  Jugguisoondree  Dome  (1) ;  Ashutosh 

(1)  8  Moore's  Ind.  Ap.  Ca.  66. 
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J.  G.  Butt  v.  Doorga  Churn  Chatterjee  (1).    As  to  the  10  annas  share 

1885  there  was  no  intention,  according  to  the  true  construction  of  the 

Sookhmoy  will,  of  perpetual  accumulation.     The  8th  paragraph  provided 

C^5^EB  that  in  case  of  separation  between  the  testator's  sons,  they  were 

«•  to  be  entitled  to  take  their  profits  in  defined  and  separate  shares. 

8&IMATI  .      x  * 

Monohubm    In  any  event  the  dispositions  of  the  will  were  good  for  the  lives 

T^  a.  or 

of  the  sons.    In  that  way  there  was  not  a  complete  intestacy,  and 

the  Plaintiff  was  excluded  from  any  rights  except  those  of  main- 
tenance. As  regards  the  gift  over  after  the  expiration  of  the  life 
interest :  see  Soorjeemony  Dosses  v.  Denobundhoo  Mvllick  (2) ;  The 
Tagore  Case  (3).  With  regard  to  the  12th  paragraph  of  the  will, 
reference  was  made  to  Kumar  Tarakeswar  Boy  v.  Kumar  Shoshi 
Shikhareswar  (4).  With  regard  to  gifts  to  a  class :  see  Leake  v. 
Robinson  (5);  Indian  Property  Act,  IV.  of  1882;  Oodolphin  v. 
Duke  of  Marlborough  (6). 

Leith,  Q.C.,  and  Woodroffe,  for  the  Respondent,  were  not  called 
upon* 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Richard  Cough: — 

The  suit  which  is  the  subject  of  this  appeal  was  brought  to 
Recover  a  part  of  the  estate  of  one  Krishna  Pershad  Dassy  who 
died  on  the  24th  of  May,  1853.  Upon  his  death  he  left  a  third 
wife,  the  Defendant  Srimati  Pria  Dasi,  Sookhmoy  Chunder  Doss, 
his  eldest  son  by  a  former  wife  the  present  Appellant,  and  tlvee 
minor  sons,  Hurry  Chwrn,  Gowr  Hurri,  and  Anund  BmnrL  Another 
son  was  born  shortly  after  his  death,  but  as  this  son  only  lived 
for  a  few  days  it  is  not  neoamay  to  take  any  further  notice  of 
him.  It  is  only  material  with  regard  to  the  shares  into  which 
the  estate  would  be  divided.  Anwnd  Hurri,  one  of  the  sons, 
married  the  present  Plaintiff,  and  died  in  1873  without  leaving 
children,  leaving  the  Plaintiff  his  heir-at-law.  Thereupon  the 
Plaintiff  brought  the  suit,  seeking  to  recover  the  share  of  the 
estate  of  Krishna  Pershad  Dassy  her  father-in-law,  which  she 

(1)  Law  Rep.  6  Ind.  Ap.  182.  pp.  47,  69. 

(2)  6  Moore's  Ind.   Ap.  Ca.   52G ;  (4)  Law  Rep.  10  Ind.  Ap.  51. 
9  Moore's  Ind.  Ap.  Ca.  123.  (5)  2  Mor.  363. 

(3)  Law  Rep.  Ind.  Ap.  Supp.  Vol.  (6)  2  Ves.  Sen.  61. 
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alleged  had  belonged  to  her  husband,  Anund  Htnri.    The  quea-       J.  0. 
tion  as  to  whether  she  is  entitled  to  recover  or  not  depends  upon       1885 
whether  Krishna  Pershad  Doss  left  a  valid  will  of  his  property,    book^ioy 
If  he  did,  she  would  not  be  entitled  to  recover  in  the  way  she    Clj$^EB 
claimed.    The  property  would  be  subject  to  the  will,  and  she         *- 
would  take  such  rights,  if  any,  as  the  will  would  give  her.  Monohubki 

The  District  Judge  who  tried  the  suit  gave  a  decree  in  favour 
of  the  Plaintiff;  that  she  was  entitled  to  recover  the  share  claimed, 
and  that  she  was  also  entitled  to  the  account  which  she  asked  for 
in  her  plaint.    The  High  Court  have  confirmed  that  decree. 

The  first  material  paragraph  in  the  will  (taking  the  translation 
which  was  adopted  by  the  High  Court)  is  the  sixth,  in  which 
the  testator  says : — "  My  estate  shall  remain  intact,  and  from  the 
profits  thereof  there  shall  be  performed  the  worship,  the  periodical 
festivals  and  ceremonies,  of  my  ancestral  deities,  idols  and  chakras 
according  to  my  turn,  as  they  have  hitherto  been  performed.  As 
regards  the  enjoyment  of  the  profits,  I  do  hereby  provide  that  my 
houses,  zemindaris,  talooks,  and  other  immovable  properties,  and 
Biy  business  of  various  descriptions,  and  the  capital  stock  thereof, 
shall  always  remain  intact  as  at  present,  and  my  heirs,  sons, 
sons'  90&8>  and  great  grandsons,  and  so  on  in  succession,  shall  be 
entitled  to  tqjoy  the  profits  thereof.  No  one  shall  be  competent 
to  alienate  by  tale  or  gift  the  immovable  property,  to  close  any 
business,  to  misappropriate  the  capital  stock  thereof,  or  to  divide 
the  same.  If  any  one  succeeds  in  doing  so,  or  will  do  so,  it  shall 
be  disallowed  by  the.  authorities*" 

The  question  is,  What  was  the  intention  of  the  testator  in 
this  provision  of  his  will?  He  says  distinctly,  "my  estate  shall 
remain  intact,"  and  then  he  proceeds  to  say,  as  regavfa  the  enjoy- 
ment of  the  property,  the  estate  remaining  intact,  my  heirs,  «mb, 
&c, "  shall  be  entitled  to  enjoy  the  profits  thereof."  These  words 
appear  to  their  Lordships  to  indicate  that  he  was  not  going  to 
give  away  the  estate,  but  that  all  he  intended  was  to  give  the 
enjoyment  of  the  profits  to  the  persons  mentioned  in  the  will. 
His  object  appears  to  have  been  to  create  a  perpetuity  as  regards 
the  estate,  and  to  limit,  for  an  indefinite  period,  the  enjoyment  of 
the  profits  of  it,  which  would  not  be  allowed  by  Hindu  law.  It  is 
true,  if  the  bequest  had  been  of  rents  and  profits,  and  it  appeared 
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J.  0.  that  it  was  the  intention  of  the  testator  to  pass  the  estate,  those 

1885  words  would  be  sufficient  to  do  it ;  hut  what  their  Lordships  have 

Sookhmoy  to  do  is  to  find  the  intention,  looking  at  the  whole  of  the  pro- 

CdIs8*B  visions  of  the  will ?  and  they  gather  from  those  words  that  it  was 

M  «•  not  his  intention  to  pass  the  estate.    The  provision  afterwards 

Sbxmati  *  * 

Monohubbi   against  alienation  further  confirms  this.    It  is  not  a  case  where 

Dasi. 

_,  the  testator  has  expressed  an  intention  to  pass  the  estate  and  has 
added  a  clause  against  alienation,  in  which  case  the  clause  against 
alienation  would  be  void,  but  the  provision  here  against  alienation 
is  confirmatory  of  the  other  part  of  the  will. 

When  we  come  to  the  subsequent  clauses,  they  further  confirm 
this  view  of  his  intention.  Having  said  that  the  profits  are  to  be 
enjoyed,  he,  in  the  subsequent  paragraphs,  provides  for  what  he 
considers  and  intends  to'  be  the  mode  of  the  enjoyment ;  and  it  is 
very  material  to  notice  that  in  the  8th  paragraph  he  assigns  a 
6  annas  portion  for  the  family  worship  of  the  idols,  and  also  for 
the  maintenance  of  the  family  whilst  they  continue  joint,  leaving 
a  10  annas  share  which,  as  long  as  the  family  remained  joint, 
would  not  be,  as  he  supposed,  expended  at  all.  What  he  does 
with  that  is  to  provide  that  it  shall  simply  accumulate.  He  does 
not  dispose  of  it  in  any  way,  but  as  long  as  the  family  remains 
joint  it  accumulates ;  again  confirming  the  view  that  his  intention 
was  that  the  estate  itself  should  not  be  disposed  of. 

Then  he  goes  on  to  provide  for  the  way  in  which  the  profits 
shall  be  enjoyed  in  the  event  of  disagreement  among  the  members 
of  the  family  and  their  separating ;  but  the  whole  of  these  pro- 
visions appear  to  their  Lordships  to  be  consistent  with  and  to 
support  the  view  that  the  intention  was  that  the  estate  itself 
should  not  be  disposed  of,  and  that  there  was  no  gift  of  the  estate, 
but  simply  a  gift  with  reference  to  the  enjoyment  of  the  profits. 

The  whole  question  really  resolves  itself  into  what  was  the 
intention  of  the  testator  to  be  gathered  from  the  wilL  Their 
Lordships  think  that  this  was  his  intention,  and  that  is  the  con- 
struction which  must  be  put  upon  the  will.  This  is  the  view 
which  has  been  taken  by  both  the  lower  Courts.  The  Subordinate 
Judge,  a  Hindu  gentleman  quite  acquainted  with  the  customs  of 
Hindu  families,  considered  that  that  was  the  intention,  and  that 
being  contrary  to  Hindu  law,  the  will  was  an  invalid  will,  and 
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that  the  Plaintiff  was  entitled  to  recover  the  share  of  the  property  J.  C. 

which  would  belong  to  her  husband,  supposing  the  property  not  1885 

to  be  disposed  of  by  the  will.  Sooxhmot 

There  remains  another  question,  and  that  is  with  regard  to  the  Chunmb 

account  which  has  been  ordered.    The  Subordinate  Judge  says,  * 

Srimati 

in  reference  to  the  16th  issue,  which  was  the  issue  raised  as  to  Monohubri 
the  accounts : — "  I  have  to  observe  that  it  is  not  denied  that  no  ._* 
portion  of  the  profits  of  the  estate  which  have  accrued  to  the 
estate  since  the  death  of  Krishna  Hwrri,  and  which  have  remained 
in  the  hands  of  the  manager,  the  Defendant  No.  1,  was  given  to 
Anund  Ewrri,  and  that  no  account  was  ever  rendered  to  him. 
Under  such  a  circumstance  I  am  clearly  of  opinion  that  the 
Plaintiff,  as  th&  heiress  of  her  husband,  is  entitled  to  an  adjust- 
ment of  accounts  of  the  profits  and  proceeds  of  the  estate  from 
the  date  of  her  father-in-law's  death  to  that  of  her  husband's 
death,  and  from  the  date  of  her  husband's  death  to  the  date  of 
the  suit,  and  to  th&  amount  of  money  which  will  be  found  due  to 
her  share  under  this  adjustment  of  accounts.  The  account  shall 
be  taken  in  the  execution  case." 

This  is  the  same  account  as  was  ordered  to  be  taken  in  a  similar 
case  of  Soorjeemony  Dossee  v.  Denobundhoo  Mullich  (1).  It  is  not 
intended  that  the  different  payments  by  the  manager,  or  moneys 
taken  out  by  the  members  of  the  family,  should  be  inquired  into, 
but  it  is  to  ascertain  what  portion  of  the  savings  of  the  family,  or 
the  accumulations  which  have  been  made,  the  Plaintiff  would  be 
entitled  to.  It  has  been  suggested  that  there  may  be  settled 
accounts,  and  that  there  ought  to  be  some  provision  to  prevent 
the .  opening  of  settled  accounts.  The  Subordinate  Judge  says 
very  distinctly  that  no  accounts  have  been  rendered  to  Anund 
Hurri,  and  in  the  face  of  such  a  finding  as  that  their  Lordships 
think  it  would  not  be  proper  to  insert  in  the  decree  any  such 
provision. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
affirm  the  decree  of  the  High  Court,  and  to  dismiss  this  appeal, 
the  Appellants  paying  the  costs  thereof. 

Solicitor  for  the  Appellants :  T.  L.  Wihon. 
Solicitors  for  the  Respondent :  Wathins  &  Lattey. 

(1)  9  Moore's  Ind.  Ap.  Ca.  123. 
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JO.*       RAI  RAGUNATH  BALI Plaintiff; 

1885 


AND 
Marehll,  12.  RAj  MAHARAJ  BALI DEFENDANT. 

ON  APPEAL  PROM  THE  JUDICIAL  COMMISSIONER  OP  OUDH. 

Law  of  Limitation— Act  XV.  of  1877,  ».  127,  Sched.  IL—Exclusicmfrom  Joint 

Estate. 

Held,  that  the  Plaintiff  having  been  excluded  to  his  knowledge  from  his 
share  of  alleged  joint  property  for  more  than  twelve  years,  his  suit  was 
barred  by  the  Limitation  Act  of  1877,  c.  127,  Schedule  IL 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  of  Oudh 
(April  25,  1882),  affirming  a  decree  of  the  District  Judge  of 
Luchnow  (Aug.  18,  1881),  and  dismissing  the  Appellant's  suit 
with  costs. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Mayne,  for  the  Appellant,  contended  that  the  District  Judge 
wrongly  refused  to  receive  certain  evidence  to  the  effect  that  the 
talookdar  held  in  trust  for  the  other  members  of  the  family.  It 
was,  however,  sufficiently  established  by  the  evidence  on  the 
record.  As  regards  the  investments  made  before  the  summary 
settlement  of  1858,  or  from  proceeds  other  than  the  talook,  the 
Appellant  in  any  event  is  entitled  to  a  share,  the  family  being 
joint,  and  no  partition  having  been  alleged  or  proved.  No  facta 
were  proved  sufficient  in  law  to  make  out  a  partition.  Beferenoe 
was  made  to  Oudh  Land  Revenue  Act,  No.  XVII.  of  1876 ;  Bam 
Lekraj  Knar  v.  Mahpal  Singh  (1) ;  Bewun  Pershad  v.  Mussumai 
Badha  Beeby  (2) ;  Neelkisto  DA  Bwrmono  v.  Beerchunder  Tha* 
koor  (3) ;  Chhabila  Manchand  v.  Jadavbai  (4) ;  Kristnappa  Chetty 
v.  Bamasawmy  Iyer  (5) ;  Umrithnath  Chawdhry  v.  Ocureenaih 
Chowdhry  (6).    Up  to  1858  all  accumulations  would  be  divisible, 

*  Present: — Lord  Blackburn,  Sib  Robert  P.  Collier,  8m  Richard  Couch, 
and  Sir  Arthur  Hobhouse. 


(1)  Law  Rep.  7  Ind.  Ap.  63.  (4)  3  Bomb.  H.  C.  (0.  C.  J.)  87. 

(2)  4  Moore's  Ind.  Ap.  Ca.  168.  (5)  8  Madras  H.  C.  R.  25. 

(3)  12  Moore's  Ind.  Ap.  Ca.  540.  (6)  13  Moore's  Ind.  Ap.  Ca.  542. 
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and  the  rule  of  impartibility  does  not  extend  to  moveables  left       J.  0. 
by  the  holder  of  the  impartible  zemindary :  Sri  Rajah  Rajeswara       1885 
v.  Sri  Virapratapah  Rudra  (1).    If  there  be  a  nucleus  of  joint       *^ 
family  property  out  of  which  the  acquisition  would  have  been  Baohuhatii 
made  the  law  throws  on  the  managing  member  the  onus  of  shew-         •• 
ing  that  the  acquisition  was  separate :  Luximon  Raw  Sadas&w  v.       Bau. 
MvUar  Raw  Bajee  (2) ;  Pavliem  VaUoo  Chetty  v.  Pauliem  Soor- 
yah  Chetty  (3) ;   Prankristo  Mojoomdar  v.  Sreemutty  Bhageerutee 
Oooptia  (4) ;  Gobindchunder  Mookerjee  v.  Boorgapershad  Baboo  (5) ; 
VedavaUi  v.  Narayana  (6) ;  Dhurm  Das  Pandey  Musswnat  Shama 
Soondri  Dibiah  (7) ;  Limitation  Act,  127  of  Schedule  II.  of  Act  XV. 
of  1877 ;  Hari  v.  Maruti  (8) ;  Hanyi  Chhiba  v.  Valabh  Chhiba  (9). 
In  Thakoor  Hurdeo  Buksh  v.   Thakoor  Jowahir  Singh  (10)  joint 
property  was  confiscated,  and  afterwards  regranted  to  a  single 
member  of  the  family,  who  was  held  to  take  as  a  separate  acqui- 
sition.   But  he  may  nevertheless  be  or  become  a  trustee  for  the 
joint  members  of  the  family. 

Graham,  Q.C.,  and  Branson,  for  the  Respondent,  were  not  called 
upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Robert  P.  Collier  : — 

In  this  case  Rai  Raghu  Nath  Bali  sued  Rai  Mdharaj  Bali  for 
the  purpose  of  recovering  the  half  of  a  talook  in  Oudh,  together 
with  other  property  which  is  specified  in  the  plaint,  of  various 
descriptions,  some  real  property,  some  personal  property,  and 
some  "  Muafi  villages."  The  relationship  of  the  parties  is  suffi- 
ciently stated  in  a  short  pedigree  to  be  found  at  the  beginning  of 
the  judgment  of  the  Subordinate  Judge.  It  appears  that  Sited 
Parshad  had  three  sons,  Suraj  Bali,  Anand  Bali,  and  Partab  Bali. 
Anand  Bali  died  without  issue.  Partab  Bali  had  two  sons,  Sheoraj 
and  the  Plaintiff,  Sheoraj  having  died  some  years  before  the  suit 
was  instituted.    The  other  son  of  Sital,  Suraj  Bali,  had  a  son, 

(1)  6  Madras  H.  G.  R.  31.  (7)  3  Moore's  Ind.  Ap.  Ca.  229, 

(2)  2  Knapp,  60.  240. 

(3)  Law  Rep.  4  Ind.  Ap.  109.  (8)  Ind.  L.  R.  6  Bomb.  741. 

(4)  20  Suth.  W.  R.  158.  (9)  Ind.  L.  R.  7  Bomb.  297,  299. 

(5)  14  Beng.  L.  R.  337.  (10)  Law  Rep.   4  Ind.   Ap.   178 ; 

(6)  Ind.  L.  R.  2  Mad.  19.  6  Ind.  Ap.  161. 
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J.  0.        Abhram  Bali,  who  died  in  1880,  leaving  the  Defendant  his  heir 

1885        and  successor. 

rai  The  talook  in  question  is  one  which  for  a  very  considerable 

Ra<b^ATH  **me  has  descended  to  the  eldest  son,  who  has  taken  the  whole  of 

«.         it,  and  has  given  maintenance  to  other  members  of  the  family. 

Bau.  In  1858  a  summary  settlement  of  this  talook  was  made  with 
Abhram  Bali,  the  father  of  the  Defendant,  and  in  1860  Abhram 
received  a  sanad  in  pursuance  of  that  summary  settlement, 
whereby  the  talook  was  granted  to  him  and  to  his  heirs  on  the 
principle  of  primogeniture,  and  his  name  was  subsequently  in- 
serted in  the  first  and  second  list  of  talookdars  in  the  Ottdh 
Estates  Act  of  1869.  This  being  so,  no  question  has  been  raised 
on  the  part  of  the  Appellant  as  to  the  right  to  the  talook,  except  on 
the  suggestion  of  a  trust — the  proof  of  which  has  entirely  failed. 
The  other  descriptions  of  property  remain  to  be  dealt  with. 
First,  with  respect  to  the  Muafi  villages,  it  appears  that  there  was 
a  grant  of  them  to  Portal,  the  father  of  the  Plaintiff,  and  Sheoroj, 
his  eldest  brother,  for  their  lives.  Those  lives  having  determined, 
the  property  reverted  to  the  Government,  and  was  granted  to  the 
Defendant.    With  respect  to  them,  also,  no  question  arises. 

We  have  only,  therefore,  to-  deal  with  accumulations  which 
have  been  made  by  the  Plaintiff  or  his  father,  or  his  ancestors. 
With  respect  to  them  it  is  admitted  that  any  savings  made  from 
the  proceeds  of  the  talook  since  the  summary  settlement  of  1858 
would  belong  to  the  Defendant.  The  question,  therefore,  is  still 
further  reduced  to  savings  and  investments  which  have  been 
made  at  an  earlier  time,  or  from  proceeds  other  than  those  of  the 
talook.  As  to  them  the  Plaintiff  contends  that  the  family  being 
joint,  ahe  is  entitled  to  his  share.  A  very  able  and  ingenious 
argument  has  been  addressed  to  their  Lordships  on  the  part  of 
Mr.  Mayne  for  the  purpose  of  shewing  that  the  family  was  joint. 
The  Subordinate  Judge  has  found  that  they  were  not  joint ;  but 
in  the  view  which  their  Lordships  take  of  the  case  it  is  not 
necessary  to  decide  this  question. 

.  It  has  been  further  contended  by  Mr.  Mayne  that  the  burden  is 
thrown  upon  the  Defendant  to  prove  that  there  were  no  savings  or 
accumulations  other  than  out  of  the  proceeds  of  the  talook,  or 
before  1858.  But  it  appears  to  their  Lordships  also  unnecessary 
to  determine  this  question.    They  observe,  however,  that  this  is 
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not  the  case  of  an  ordinary  undivided  Hindu  family,  if  it  be  J.  G. 
assumed  that  the  family  was  for  some  purposes  undivided,  and  1885 
that  the  presumptions  must  here  depend  upon  somewhat  special  j^i 
circumstances.  Baghtjnath 

B&LI 

Their  Lordships  are  of  opinion  that  there  is  a  ground,  and  a  «• 

Hat  \T  attaha  i 

very  distinct  one,  upon  which  the  cause  must  be  decided.  It  has  Ball 
been  distinctly  found  by  the  District  Judge, — (and  that  finding 
has  been  adopted,  though  not  in  express  terms,  by  the  Judicial 
Commissioner  of  Oudh,  who  has  affirmed  the  judgment,  though 
without  giving  any  lengthened  reasons  for  his  decision), — "  With 
respect  to  all  the  rest  of  the  property  other  than  the  Muafi 
villages,  I  am  of  opinion  that  it  is  not  only  not  proved  that 
Plaintiffs  branch  had  joint  possession,  but  that  the  exclusive 
possession  by  Abhram  Bali  and  Defendant  on  their  own  behalf 
alone  is  established."  If  this  finding  is  right,  the  Limitation  Act 
of  1877,  c.  127,  sched.  II.,  applies,  the  term  of  twelve  years, 
according  to  that  Act,  running  from  the  time  when  the  exclusion 
of  the  Plaintiff  was  known  to  him  It  appears  to  their  Lord- 
ships that  this  finding  of  the  Judge  is  altogether  supported  by 
the  evidence,  and  that  the  Plaintiffs  exclusion  must  have  been 
known  to  him  at  latest  in  1858  or  1860.  It  has  indeed  been 
contended  that  there  was  some  joint  possession  on  behalf  of  the 
Plaintiff,  on  the  grounds,  1st,  that  he  lived  in  the  family  house, 
though  not  in  the  same  apartments  with  his  cousin ;  2ndly,  that 
he  obtained  an  allowance  of  some  Bs.90  either  per  mensem  or 
per  annum, — it  does  not  clearly  appear  which;  The  first  of  these 
grounds,  does  not  appear  to  their  Lordships  to  establish  joint 
possession ;  the  second  goes  some  way  to  negative  it. 

The  Plaintiff  has  been  excluded  from  his  share,  if  he  had  one, 
of  the  family  property,  for  more  than  twelve  years,  and  he  must 
have  known  of  this  exclusion.  If  so,  the  Statute  of  Limitations 
has  run  against  him* 

Their  Lordships  will  humbly  advise  Her  Majesty  that  th? 
appeal  should  be  dismissed,  and  the  Appellant  must  pay  the 
costs. 

Solicitors  for  the  Appellant :  Young,  Jackson.  &  Beard. 
Solicitors  for  the  Respondent :   Wathins  &  Latter/. 
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J.  C»      THE  RAJAH  OP  PITTAPUR      •     .     .     .      Defendant; 

1885 


AND 

FA.  24, 25.  SBI  R  ajah  VENKAT  A  MAHIPATI SURT A 


} 


.  ,  Plaintiffs. 

and  Another 

ON  APPEAL  FROM  THE  HIGH  COURT  AT  MADRAS. 
Act  VIIL  of  1859,  aect.  7— Separate  Causes  of  Action. 

Sect.  7  of  Act  VIIL  of  1859  does  not  say  that  every  suit  shall  include 
every  cause  of  action,  but  that  it  shall  include  the  whole  of  the  claim 
arising  out  of  the  cause  of  action. 

Where  therefore  a  plaintiff  sued  to  recover  immoveable  property  in  con- 
sequence of  having  been  improperly  turned  out  of  possession,  and  after- 
wards sued  to  recover  from  the  some  defendant  moveable  property  in 
consequence  of  its  wrongful  detention  :— 

Held,  that  the  causes  of  action  were  distinct,  and  that  sect.  7  did  not 
apply. 

Moonshee  Buzloor  Ruheem  v.  Shumsoonnissa  Begum  (1)  followed. 

APPEAL  from  a  decree  of  the  High  Court  (March  19, 1880) 
modifying  a  decree  of  the  District  Judge  of  Oodavari  (Feb. 
26, 1876),  haying  in  the  interval  remanded  certain  issues  for 
trial. 

The  questions  in  the  suit  were  as  to  the  Respondents*  right  to 
recover  the  whole  of  certain  moneys  and  jewels  which  they 
claimed  as  belonging  to  their  father  Kumara  Venkaias  estate 
and  their  own;  and  further,  to  recover  a  half-share  of  other 
moneys,  jewels,  and  effects  which  they  claimed  under  the  will  of 
Ehavayyama* 

As  to  the  latter  claim,  it  was  contended  that  it  was  barred  by 
Act  VIIL  of  1859,  sect.  7,  in  respect  that  it  was  part  of  the  same 
cause  of  action  which  had  been  sued  upon  in  a  suit  entitled 
O.  S.  12  of  1872. 

The  original  Defendant  and  Appellant  was  Vdlanhi  Ldkahmi, 

*  Present : — Lord  Blackburn,  Sib  Babhes  Peacock,  Sib  Robert  P.  Collob, 
Sib  Richard  Cough,  and  Sib  Arthur  Hobhoubb, 


(1)  11  Moore's  Ind.  Ap.  Ca.  553. 
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aunt  to  the  Respondents.    The  Rajah  otPittapur  was  substituted       J.  0. 
on  her  death  as  devisee  and  successor  named  by  her  will.  1885 

O.  S. 12  of  1872  arose  in  this  way.  The  Defendant  had  applied  bajah  of 
to  have  the  estate  Viravaram  registered  in  her  name.  The  Prr^FTO 
Respondents,  having  unsuccessfully  resisted  this  registration,  8"  Bajah 
sued  to  obtain  cancelment  of  the  registry.  They  obtained  a  Mahipati 
decree  in  their  favour,  which  was  affirmed  by  the  High  Court.  ■ 
Their  title  to  the  said  estate,  as  well  as  to  the  half-share  of  the 
personalty  now  sued  for,  was  under  the  will  of  Bhavayyama. 

The  District  Judge  thought  that  the  claim  in  respect  of  the 
half  share  was  part  of  the  same  cause  of  action  as  had  formerly 
been  sued  upon. 

The  High  Court  held  as  follows : — 

"  Plaintiffs  had  for  some  time  been  in  quiet  possession  of  the 
mutta  of  Viravaram  under  the  will,  when  a  tortious  act  of  the 
Defendant  in  respect  of  the  mutta  drove  them  to  a  suit  to  set 
aside  the  effect  of  that  tortious  act  which  operated  as  a  construc- 
tive dispossession.  No  doubt,  in  consequence  of  the  defence  set 
up,  it  became  necessary  for  Plaintiffs  to  give  evidence  of  the  will, 
the  execution  of  which  Defendant  denied. 

"  But  the  right  and  its  infraction — not  the  ground  of  origin  of 
the  right  and  its  infraction — constitute  the  cause  of  action,  the 
cause — not  the  cause  of  the  cause.  In  Suit  No.  12  of  1872,  pos- 
session under  the  will  and  wrongful  invasion  of  that  possession— 
not  the  will  itself  and  wrongful  challenge  of  the  validity  of  the 
will — constituted  the  cause  of  action. 

"  This  view  is  supported  by  the  opinions  of  the  Judges  of  the 
High  Court  of  Judicature  in  England  in  Vaughan  v.  Weldon  (1), 
which  followed  the  carefully  considered  decision  in  Jackson  v. 
SpiUal  (2),  in  which,  after  consideration  of  all  the  previous 
authorities,  it  was  held  that  the  act  on  the  part  of  the  Defendant, 
which  gives  the  Plaintiff  his  cause  of  complaint,  is  the  cause  of 
action  within  the  meaning  of  the  Common  Law  Procedure  Acts. 
Several  other  cases  were  referred  to  by  Mr.  Johnstone,  viz., 
Mothoor  Mohm  Mundul  v.  Khemunhuree  Douse  (3),  Kooer  Oolab 

ft)  Law  Rep.  10  C.  P.  47.  (2)  Law  Rep.  5  €.  P.  642. 

(3)  6  Suth.  W.  R.  182,  Civil  Ruling. 
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J;,0 

1885 


Rajah  of 
Pittapub 

v. 
Sbi  Bajah 
Venkata 
Mahipati 

SUBTA* 


tjSing  v.  Boo  Kurm  Sing  (1),  and  Natay&n  Babaji  v.  Pandurang 
Bamchandra  (2),  which  are  all  in  accordance  with  this  view. 

"The  cause  of  action  in  the  former  suit,  therefore,  was  the 
wrongful  registration  of  the  mutta,  and  from  the  nature  of  the 
case,  is  obviously  not  the  same  as  the  cause  of  action  in  the 
present  suit  as  to  the  share  in  the  personal  property  of  Bhava*/- 
yama. 

Leithy  Q.C.,  and  Doyne,  for  the  Appellant. 

Mayne,  and  Johnstone,  for  the  Kespondents,  were  not  called 
upon. 


The  judgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock: — 

•  » 

Upon  the  several  questions  of  fact  which  were  raised  in  this 
suit  there  are  two  concurrent  findings.  As  to  one  portion  of  the 
claim  there  is  the  finding  of  the  Court  which  tried  the  case  in 
the  .first  instance ;  and  as  to  the  other  portion  there  is  the  finding 
of  the  Court  which  tried  the  case  upon  remand.  The  High  Court 
concurred  with  those  respective  findings.  It  is  contended,  how- 
ever, that  the  High  Court  threw  the  onus  of  proof  upon  the 
Defendant,  whereas  it  ought  not  to  have  been  so  thrown.  But 
the  Court  did  not  throw  the  onus  upon  the  Defendant  as  a  matter 
of  law  but  merely  in  drawing  their  own  conclusions  from  the 
evidence  upon  matters  of  fact. 

•  Their  Lordships  see  no  reason  to  think  that  the  High  Court 
erred  in  point  of  law  or  in  point  of  fact  in  arriving  at  conclusions 
similar  to  those  which  had  been  come  to  by.  the  Courts  below. 

The  only  remaining  question  then  is  whether,  by  reason  of  the 
non-claim  in  respect  of  the  personal  property  in  1872,  when  the 
action  was  brought  in  respect  of  the  estate  called  Viravaram,  the 
Plaintiffs  were  by  sect  7,  Act  YIIL  of  1859,  precluded  in  1875 
from  bringing  fhis  action  in  respect  of  the  personal  property. 

Their  Lordships  are  of  opinion  that  the  claim  in  respect  xrf  the 

(1)  10  Beng.  L,  R.  p.  1.  14  Moore's  Ind.  Ap.  Ca.  197 ;  3  Madraa 

(2)  12  Bomb.  H.  C.  148;  see  also     H.  C,  Bep.  p.  3$4,  at  p.  414. 
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personalty  was  not  a  claim  falling  within  sect.  7  of  Act  VIII.  of 
1859.  That  section  does  not  say  that  every  suit  shall  include 
every  cause  of  aetion,  or  every  claim  which  the  party  has,  but 
"  every  suit  shall  include  the  whole  of  the  claim  arising  out  of 
the  cause  of  aotion," — meaning  the  cause  of  action  for  which  the 
suit  is  brought.  The  claim  in  respect  of  the  personalty  w$s  not 
a  claim  arising  out  of  the  cause  of  action  which  existed  in 
consequence  of  the  Defendants  having  improperly  turned  the 
Plaintiffs  out  of  possession  of  Viravaram.  It  was  a  distinct 
cause  of  action  altogether,  and  did  not  arise  at  all  out  of  the 
other.  It  is  not  like  the  case  of  one  conversion  of  several  things. 
There  the  act  of  conversion  of  the  several  things  is  one  cause  of 
action,  and  you  cannot  bring  an  action  for  the  conversion  of  one 
of  the  things,  and  a  separate  action  for  the  conversion  of  another. 
The  conversion  of  the  whole  is  one  claim  and  one  cause  of  action. 

^^^  «  

The  case  which  Mr.  Doyne  cited  from  the  11th  Moore's  Indian 
Appeals,  p.  553,  decides  "  That  the  correct  test  is,  whether  the 
claim  in  a  new  suit  is  in  fact  founded  on  a  cause  of  action  distinct 
from  that  which  was  the  foundation  of  the  former  suit."  Their 
Lordships  are  of  opinion  that  the  claim  in  respect  of  the  personalty 
was  founded  on  a  cause  of  action  distinct  from  that  which  was  the 
foundation  of  the  former  suit. 

For  the  above  reasons  their  Lordships  are  of  opinion  that  the 
Plaintiff  was  not  barred  by  sect.  7  from  maintaining  his  present 
suit,  and  they  will,  therefore,  humbly  advise  her  Majesty,  to 
affirm  the  judgment  of  the  High  Court,  and  to  dismiss  this 
appeal.    The  appellant  must  pay  the  costs  of  this  appeal. 

Solicitors  for  the  Appellant :  Cobbold  &  WooUey. 

Solicitors  for  the  Bespondents :  Burton,  Yeates,  Hart  &  Burton. 


J.O. 

1885 


Rajah  or 
Pittapub 


v. 


Sri  Rajah 

Vbnkata 

Mahipati 

SUBYA. 
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JO.*     THE  ZEMINDAR  OP  PALCONDAH     .     .       Plaihtiff; 

1885 


AND 

MarA  12.13.  THE  SECRETARY  OF  STATE  FOR  INDIA 


} 


IN  COUNCIL  '  D***^- 

ON  APPEAL  FROM  THE  HIGH  COURT  AT  MADRAS. 
Limitationr—Act  XV.  if  1877,  Beet.  10. 

Held,  that  Act  XV.  of  1877,  sect.  10,  does  not  apply  to  the  Government 
in  possession  of  an  estate  in  their  own  right  under  a  claim  of  forfeiture 
arising  from  the  conviction  of  the  last  holder,  and  not  as  trustee  for  & 
specific  purpose. 

APPEAL  from  a  decree  of  the  High  Court  (March  31, 1882)  in 
its  original  jurisdiction. 

The  suit  was  brought  against  the  Secretary  of  State  by  the 
Appellant,  who  claimed  possession  of  the  zemindary  of  Palcondah, 
which  had  been  confiscated  by  the  Madras  Government  in  1835, 
and  also  for  an  account  and  repayment  of  the  subsequently  accru- 
ing revenues.  The  claim  for  possession  of  the  zemindary  was 
subsequently  struck  out,  as  it  was  beyond  the  local  jurisdiction  of 
the  Court.  The  High  Court  held  that  the  suit  was  barred  by  the 
Statute  of  Limitations* 

Davey,  Q.C.,  and  Branson,  for  the  Appellant. 

Macnaghten,  Q.C.,  and  Mayne,  for  the  Respondent,  were  not 
called  upon. 

Act  XV.  of  1877,  sect.  10,  and  the  Tanjore  case  (1),  were  cited. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Blackburn: — 

The  present  case,  when  understood,  seems  to  be  reduced  to  a 
very  short  point  indeed.    When  the  old  zemindar,  the  father  of 

*  Present ;— Lord  Blackburn,  Sib  Robert  P.  Collier,  Sib  Richard  OouoBi 
and  Sib  Arthur  Hobhousb. 


(1)  7  Moore's  Ind.  Ap.  Gas.  476. 
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the  present  Plaintiff,  died,  he  left  three  infant  sons  and  some       A  a 
infant  daughters.    There  was  a  dispute  as  to  which  of  those  three       1885 
infant  sons,  by  different  mothers,  was  the  heir  to  the  zemindary.  zmokdab  o* 
It  is  not  necessary  for  their  Lordships  to  express  any  opinion  as  Pal00KI)AH 
to  which  was  the  right  heir.  Upon  the  father's  death  the  resident  Sbobbtaby  o» 
magistrate  went  hastily  to  the  spot  in  order  to  preserve  the  peace.      India. 
He  immediately  reported  what  was  the  state  of  things  that  he 
found  there,  and  that  is  the  report  which  we  have  just  got.    That 
was  in  October,  1828,  and,  at  that  time,  nothing  further  was  done 
than  the  magistrate  going  there  to  protect  the  peace  and  reporting. 
He  afterwards-  went  further  than  that.    In  May,  having  made 
inquiries  and  found  that  there  were  plausible  grounds  for  claims 
on  each  side,  and  that  the  general  feeling  of  the  country  was  in 
favour  of  Kwrmarazu,  the  eldest  of  these  boys,  who  was  not  born 
in  wedlock,  but  who  had  been  adopted  by  the  principal  wife,  and 
who  there  were  plausible  grounds  for  saying  really  was  the  heir 
(their  Lordships  say  no  more  than  that  there  were  plausible 
grounds  for  so  saying),  he  recommended  that  he  should  be  recog- 
nised as  the  heir  to  the  zemindary.    The  Court  of  Wards  Regula- 
tion Act,  Regulation  V.  of  1804,  sect.  6,  provides  as  follows: — 
u  The  proceedings  of  the  Court  of  Wards  shall,  in  thefirst  instance, 
be  founded  on  the  reports  of  the  Collectors  respectively  to  the 
end  that  no  delay  may  occur  in  providing  for  the  due  security  and 
management  of  the  property  of  persons  incapacitated  by  minority, 
sex,  or  natural  infirmity ;  but  Collectors  making  such  reports  upon 
insufficient  authority,  whereby  inheritors  of  property  shall  be 
deprived  of  the  possession  and  management  of  the  said  property 
on  their  own  behalf,  shall  be  liable  to  prosecution."    Before  any- 
thing was  done  upon  his  report,  he  proceeded  to  appoint  guardians 
of  the  persons  of  each  of  these  infants,  not  merely  of  the  persons 
of  the  plaintiff  and  other  sons,  but  also  of  the  persons  of  the  female 
children  of  the  deceased  zemindar.    These,  however,  were  mere  • 
personal  guardians,  and,  in  appointing  them,  nothing  was  done 
touching  this  estate  at  all*    On  the  17th  of  July,  1829,  the 
Secretary  to  the  Government  writes  to  the  Board  of  Revenue 
acknowledging  the  reports.    He  says: — "2.  Upon  the  under- 
standing that  Kurmarazu,  the  person  recognised  by  the  Collector 
as  the  heir  and  successor  to  the  zemindary,  is  so  acknowledged 
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J*  0.       by  all  parties  concerned  in  the  succession,  the  Bight  Honourable 
1885       the  Governor  in  Council  resolves  to  recognise  him  as  zemindar  of 

Zbhihdar  of  Palcondah ;  and  as  he  is  incapacitated  by  minority  from  adminis- 
Paloondah  tering  his  own  affairs,  authorizes  you  to  take  the  estate  under 

6E0BETARY  of  your  charge  as  Court  of  Wards,  and  to  exercise  the  powers  con* 
India.  ferred  by  Regulation  V.  of  1804."  That  is  the  first  act  of  the 
Government  upon  the  matter.  What  the  Government  has  there 
done  is.  this.  They  state  that  upon  the  reports  of  the  Collector, 
they  will  recognise  Kurmarazu,  and  they  authorize  the  Collector 
to  take  the  estate  under  his  charge,  under  the  Regulation.  Upon 
that  the  Court  of  Wards,,  undoubtedly,  would  become  guardians 
of  Kurmarazu,  and,  as  such  guardians,  no  doubt  they  took  posses- 
sion of  the  estate.  It  appears  from  a  document  which  is  not 
priAted,  but  which  Mr.  Davey  read,  that  when  Kurmarazu  came 
of  full  age  the  property  was  given  over  to  him,  and  he  was  pro- 
claimed as  zemindar.  On  the  assumption,  upon  which  it  must  not 
by  any  means  be  understood  that  their  Lordships  have  formed  an 
opinion,  because  they  have  not  the  materials,  that  Kurmarazu 
was  a  usurper  and  the  Plaintiff,  was  entitled,  the  Court  of  Wards 
seem  to  have  acted  bona  fide  and  upon  very  sufficient  grounds, 
and,  at  the  most,  if  the  individuals  acting  as  the  Court  of  Ward* 
were  guilty  of  misconduct,  that  would  not  in  any  way  affect  the 
Government.  Kurmarazu  was  then  put  into  possession.  Their 
Lordships  see  nothing  which  would  have  prevented  the  Plaintiff, 
when  he  came  of  full  age,  bringing  an  action  against  Kurmarazu, 
saying,  "  I  am  the  true  heir,  and  you  are  the  usurper,"  and  trying 
to  recover  the  estate.  Their  Lordships  know  nothing  what  case 
he  could  have  .made,  but  there  is  nothing  that  would  have 
hindered  his  doing  so  at  that  time.  Whilst  Kurmarazu  was  thus 
in  possession  of  the  property — for  it  seems  clear  that  he  was  so— 
he  was  tried  for  high  treason  and  rebellion,  and  convicted  and 
sentenced  to  death. 

That  brings  us  to  the  next  consideration,  which  perhaps  hardly 
arises.  It  is  under  Regulation  VII.  of  1808,  sect.  3 : — "  It  is 
hereby  further  declared  that  any  person  born  or  residing  under 
the  protection  of  the  British  Government  within  the  territories 
aforesaid,  and  consequently  owing  allegiance  to  the  said  Govern- 
ment, who,  ift.  violation  of  the  obligatiop  of  such  allegiance*  shall 
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be  guilty  of  any  of  the  crimes  specified  in  the  preceding  section  "  J.  C. 
— which  includes  treason — "  and  who  shall  be  convicted  thereof  1885 
by  the  sentence,  of  a  court-martial  during  the  establishment  of  zemindar  o* 
martial  law,  shall  be  liable  to  immediate  punishment  of  death,  Pa^kdah 
and  shall  suffer  the  same  accordingly  by  being  hanged  by  the  Secretary  of 
neck  until  he  is  dead,  All  persons  who  shall  in  such  eases  be  India. 
adjudged  by  a  court-martial  to  be  guilty  of  any  of  the  crimes 
specified  in  this  regulation  shall  alsq  forfeit  to  the  British  Govern- 
ment all  property  and  effects,  real  and  personal,  which  they  shall 
have  possessed  within  its  territories  at  the  time  when  the  crime 
of  which  they  may  be  convicted  shall  have  been  committed." 
Kurmarazu,  therefore,  at  that  time,  being  so  convicted  under  the 
court-martial,  forfeited  all  the  right  which  he  had  to  the  zemindary. 
If  the  Plaintiff  had  come  forward  at  that  time  and  said  that  he 
was  the  right  heir,  and  that  Kurmarazu  was  but  a  usurper,  their 
Lordships  do  not  see  that  the  forfeiture  of  Kurmarazu  would  have 
affected  the  rights  of  the  Plaintiff  to  recover  that  land.  As  to 
that  their  Lorctehips  say  nothing,  except  that  probably  it  would 
hot.  But  at  that  time  the  Government  came  into  possession^ 
claiming  by  way  of  forfeiture  from  Kurmarazu,  who  had  certainly 
been  in  possession  in  the  manner  which  has  been  described.  From 
the  time  the  Plaintiff  came  of  full  age,  which  is  stated  to  have 
been  in  1837,  far  more  than  the  period  mentioned  in  the  Statute 
of  Limitations  has  run.  Now,  the  contention,  and  the  only  con- 
tention, is  this : — The  Statute  of  Limitations,  Act  XV.  of  1877, 
sect.  10,  the  only  section  cited,  says,  "  Notwithstanding  anything 
hereinbefore  contained,  no  suit  against  a  person  in  whom  property 
has  become  vested  in  trust  for  any  specific  purpose,  or  against  his 
legal  representatives  or  assigns  (not  being  assigns  for  valuable 
consideration),  for  the  purpose  of  following  in  his  or  their  hands 
such  property,  shall  be  barred  by  any  length  of  time."  It  is  con- 
tended that,  under  the  circumstances  already  stated,  the  Govern- 
ment coming  into  possession  under  a  claim  of  forfeiture  from 
Kurmarazu,  who  had  been  let  into  possession  by  the  Court  of 
Wards,  (we  will  for  the  present  purpose  assume  by  mistake,)  are 
a  person  in  whom  the  property  had  become  vested  in  trust  for  a 
specific  purpose,  and  that  this  action  is  brought  against  such  a 
person  for  the  purpose  of  following,  in  his  or  their  hands,  such 
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J.  O.       property.    It  does  seem  to  their  Lordships  not  possible  to  make 

1885       it  clearer  that  that  section  does  not  apply  to  this  case  than  by 

Zimdtdab  of  8 imply  stating  what  that  section  is  and  what  the  case  is.   That  is 

Paloondah  fae  onjy  j^int  on  ^ch  the  appeal  has  been  brought,  and  it  is 

Stobbtaby  <»  the  only  point  which  it  is  necessary  to  decide. 

India.  Their  Lordships  therefore  have  not  the  slightest  hesitation  in 

advising  her  Majesty  that  this  appeal  should  be  dismissed.    The 
Appellant  must  pay  the  costs. 

Solicitors  for  the  Appellant :  Keen,  Rogers,  &  Co. 
Solicitor  for  the  Respondent :  H.  Treasure. 


J.c*      PRINCE  MIRZ A  JEHAN  KADR  B  AHADOOR    Plaintot;  , 


1885  AND 

FebJ8^0;  NAWAB  BADSHOO  BAHOO  SAHIBA      •     .    Defendant. 

ON  APPEAL  FROM  THE  COURT  OF  THE  DISTRICT  JUDGE  OF 

LUCKNOW. 

Oudh  Confiscation — Annulment  of  Confiscation — TMt. 

Held,  with  regard  to  a  property  which  had  been  confiscated  by  Lord 
Canning  in  1858,  the  confiscation  having  been  subsequently  annulled  with- 
out any  intention  on  the  part  of  the  Government  to  make  a  grant  in  favour 
of  any  person,  that  it  must  be  treated  as  if  there  had  never  been  any  con- 
fiscation at  all.  Consequently  a  title  thereto  accrued  or  possession  thereof 
enjoyed  prior  to  the  confiscation  could  be  used  to  defeat  an  adverse  claim. 

APPEAL  from  a  decree  of  the  District  Judge  (Feb.  18, 1880), 
dismissing  an  appeal  from  the  Civil  Judge  of  Lucknow  (June  18, 
1879),  whereby  the  Appellant's  suit  to  recover  possession  of  cer- 
tain immovable  property  with  mesne  profits  was,  upon  the  hear- 
ing of  the  same  after  remand  under  Her  Majesty's  Order  in 
Council  (December  30, 1878),  dismissed  with  costs. 

The  judgment  of  their  Lordships  in  the  appeal  on  which  the 
order  of  remand  was  made  will  be  found  in  Law  Bep.  6  Ind.  Ap. 
p.  80,  the  issues  remanded  being  on  pp.  86, 87. 

*  Present : — Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collike, 
Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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Graham,  Q.C.,  and  Woodroffe,  for  the  Appellant. 
Leith,  Q.C.,  and  Doyne,  for  the  ^Respondent. 

March  17.  The  judgment  of  their  Lordships  was  delivered  by 
Sib  Abthub  Hobhouse  : — 

This  suit  relates  to  certain  lands  in  Oudh  which  formerly  be- 
longed to  Mulka  Kishwar,  the  mother  of  the  King  who  was  deposed 
in  the  year  1856.  She  died  on  the  12th  of  February,  1860, 
leaving  three  children — her  eldest  son  the  ex-King,  the  second 
son  who  was  commonly  called  the  General  Sahib,  and  the  Re- 
spondent who  was  the  Defendant  below.  The  General  Sahib  died 
on  the  28th  of  February,  1858,  leaving  one  son,  the  Appellant, 
who  was  the  Plaintiff  below,  and  one  daughter.  The  Defendant 
has  for  many  years  been  in  possession  of  the  lands  in  question. 

The  Plaintiff  commenced  this  suit  on  the  11th  of  March,  1875, 
claiming  four-fifteenths  of  the  property,  as  being  his  share  of  the 
share  which  his  father  took  as  one  of  MulJca  Kishwar' s  heirs* 
The  Defendant  alleged  that  she  was  rightfully  in  possession 
under  a  deed  of  gift  or  exchange  executed  in  her  favour  by  Mulka 
Kishwar  some  time  in  the  year  1856. 

At  the  first  hearing  of  the  suit  the  Court,  without  going  into 
the  merits,  dismissed  it  on  the  ground  that  it  was  barred  by  lapse 
of  time,  and  the  same  view  was  taken  by  the  Court  of  Appeal. 
It  was  held  that  time  began  to  run  from  the  death  of  Mulka 
Kishwar.  The  Plaintiff  then  appealed  to  Her  Majesty  in  Council, 
who  remanded  the  suit  to  be  tried  on  certain  issues,  seven  in 
number.  On  this  appeal  a  distinction  was  taken  between  one 
portion  of  the  property  which  is  situate  in  the  city  of  Lucknow, 
and  another  portion  known  as  the  mouza  Sahrawan,  which  is  in 
the  district  of  Unao.  It  will  be  convenient  to  deal  first  with  the 
property  in  Lucknow. 

As  regards  this  property  the  Judicial  Committee  found  that, 
though  it  was  confiscated  in  1858,  the  confiscation  was  annulled 
in  July,  1863,  without  any  intention  on  the  part  of  the  Govern- 
ment to  make  a  grant  in  favour  of  any  person,  and  therefore  the 
case  must  be  treated  as  if  there  had  never  been  any  confiscation 


J.O. 

1886 


Prince  Mibza 

Jbhan  Kadb 

Bahadoob 

0. 

Nawab 

Badshoo 

Baboo 

Sahiba. 


126 


INDIAN  APPEALS. 


[L.R 


Bahadoob 

V. 

Nawab 

Badshoo 

Baboo 

Sahiba. 


J.  G.  at  all.  If  then  the  Defendant  could  prove  either  the  gift  she 
1885  alleged,  or  possession  prior  to  the  confiscation,  the  Plaintiffs 
PkixozMirza  claim  would  be  defeated.  But  those  questions  had  never  been 
Jehan  Kadb  tried,  and  so  issues  were  directed  upon  them. 

The  issue  as  to  the  gift  was  tried  by  Air.  Lincoln,  the  Civil 
Judge  of  Lucknowy  who  found  that  "  the  property  was  gifted  to 
Defendant  by  Mulka  Kishwar.  A  deed  was  executed  and  lost 
That  gift  is  proved,  and  is  valid  according  to  law."  On  appeal 
to  the  District  Judge,  Mr.  Harington,  he  found  thus :  a  Although 
no  deed  of  gift  was  executed,  the  late  Mtdka  Kishwar  did  in  her 
lifetime  make  a  verbal  gift  of  the  kind  known  in  India  as  hiba 
biliwaz  of  all  the  property  in  trust  in  favour  of  the  Defendant 
and  this  gift  was  valid  in  law."  Those  findings  are  impugned 
by  the  present  appeal. 

The  first  observation  that  occurs  is  that  the  Plaintiff  seeks  to 
overturn  the  concurrent  judgments  of  two  Courts  on  a  question 
of  fact.  To  meet  this  difficulty,  it  is  urged  that  though  the  two 
Courts  are  agreed  as  to  the  gift,  they  are  at  variance  on  the  vital 
question  whether  the  gift  was  by  deed  or  by  word  of  mouth ;  that 
the  evidence  of  a  gift  is  so  inseparably  mixed  up  with  the  evi- 
dence of  a  deed,  that  to  deny  the  deed  is  tantamount  to  denying 
the  gift ;  that  the  principal  witnesses  were  not  examined  in  Court, 
and  therefore  the  first  Court  had  not  that  advantage  over  Courts 
of  Appeal  which  makes  them  reluctant  to  disturb  its  findings ;  and 
that  the  issues  are  not  so  much  upon  primary  facts  as  upon 
inferences  from  complex  groups  of  facts. 

There  is  so  much  force  in  these  observations  that  their  Lord- 
ships have  thought  it  necessary  to  hear  and  consider  every  part 
of  the  case.  But  the  Judges  below  know  the  language  used  by 
the  parties,  and  they  live  in  the  locality,  and  understand  better 
than  their  Lordships  can  what  modes  of  action  are  probable  or 
improbable  for  persons  in  the  situation  of  Mulka  Kishwar  and 
her  children.  And  with  regard  to  the  variance  between  the 
Courts,  it  is  remarkable  that  Mr.  Harington,  while  rejecting  the 
story  of  the  deed,  should  yet  have  felt  himself  constrained  by 
ths  probabilities  of  the  case  and  by  the  weight  of  some  of  the 
evidence  to  decide  in  favour  of  the  gift. 

It  would  require  strong  and  clear  proof  of  miscarriage  to  induce 
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this  Committee  to  decide  against  two  such  findings;  whereas  the       X  C. 
ntmost  their  Lordships  can  say  in  favour  of  the  appeal  is  that       1885 
the  case  is  attended  with  so  much  obscurity  that,  if  it  were  prince  Mirza 
untouched  by  previous  decisions,  they  would  have  great  difficulty  Jb^SorB 
in  deciding  it     On  the  whole,  however,  their  judgment  is  in 
favour  of  the  gift,  and  they  are  clear  that,  if  the  evidence  proves 
a  gift,  it  proves  a  gift  by  deed.    They  will  indicate  the  main  lines 
of  reasoning  which  lead  to  their  conclusion. 

In  the  first  place,  the  Defendant  has  been  in  open  and  un- 
doubted possession  ever  since  July,  1863.  It  appears  that  formal 
notice  of  release  from  confiscation  was  served  on  a  person  who 
describes  himself  as  agent  of  the  ex-King  and  for  the  property  of 
the  General  Sahib.  No  claim  has  been  made  by  the  ex-King  or 
by  the  Plaintiff's  sister.  The  Plaintiff  himself  does  not  allege 
ignorance  or  any  other  disadvantage  which  might  explain  why 
he  never  preferred  any  claim  till  the  filing  of  his  plaint.  He 
only  says  that  he  was  a  minor  when  his  father  died  in  February, 
1858.  He  had  certainly  reached  majority  in  1865,  perhaps 
earlier.  In  such  a  case  every  reasonable  intendment  must  be 
made  in  favour  of  long  possession,  and  of  the  conclusion  that  a 
claim  so  long  delayed  is  not  a  just  one. 

From  the  month  of  February,  1859,  up  to  July,  1863,  the 
Defendant  told  a  consistent  story  about  the  gift,  and  she  tells 
the  same  again  in  this  suit.  It  is  true  that  in  some  petitions  put 
in  on  her  behalf  prior  to  February,  1859,  by  an  agent,  her  claim 
to  Mulka  Kishwar98  property  is  rested  on  gift  generally  without, 
mentioning  a  deed.  This  is  one  of  the  reasons  why  Mr.  Earing* 
ion  found  there  was  no  deed.  But  there  is  no  inconsistency 
between  making  a  claim  in  respect  of  a  gift,  and  afterwards,  when 
inquiry  is  made,  stating  that  the  gift  was  by  deed.  Seeing  that 
Mahomedan  law  does  not  require  any  deed,  and  the  alleged  deed 
was  not  forthcoming,  it  was  not  dishonest  or  discreditable,  though 
it  may  have  been  unwise,  to  make  the  first  claim  on  the  more 
general  ground.  Their  Lordships  attribute  little  weight  to  this 
circumstance. 

The  occasion  of  the  alleged  gift  was  one  which  was  very  likely 
to  lead  to  some  re-arrangement  of  family  property.  The  exact 
date  is  nowhere  stated.    But  it  appears  to  have  been  after  the 
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J.  O.  annexation,  and  very  shortly  before  Mvlka  Kiskwar  departed  for 
1885  London  to  plead  her  son's  cause.  She  was  going  on  what  to 
Pbibob  Mibza  purda-nashin  ladies,  who  had  probably  never  been  far  beyond  the 
precincts  of  the  palace,  must  have  seemed  a  terrible  journey. 
The  mother  and  son,  who  were  going  away,  must  have  looked  at 
the  chance  that  their  parting  with  the  Defendant  would  be  a 
final  one,  as  it  proved  to  be  in  fact.  It  does  not  indeed  follow 
that  because  some  dealing  with  the  property  was  likely  to  take 
place,  it  should  be  the  particular  dealing  alleged ;  and  part  of 
the  story,  viz.,  that  the  daughter's  gift  of  jewels  to  her  mother 
formed  the  consideration  of  the  gift  by  the  mother,  seems  very 
improbable.  But  there  is  no  difficulty  whatever  in  believing 
that  the  daughter  contributed  what  moveables  she  could  to  put 
her  mother  in  funds  which  she  must  have  needed,  or  that  the 
mother  made  over  her  immoveable  property  to  the  daughter,  who 
alone  of  her  children  remained  in  Oudh. 

The  witnesses,  who  have  ail  been  orally  examined  and  cross- 
examined,  though  not  all  in  Court,  have  in  essential  matters  told 
a  consistent  story.  In  some  incidents  they  have  contradicted  one 
another,  or  themselves.  They  have  not  been  drilled  into  unifor- 
mity of  statement.  But  there  is  no  substantial  discrepancy  with 
regard  to  the  following  allegations:  that  a  few  days  before  her 
departure  Mvlka  Kishwcur  sealed  a  deed  making  over  her  immove- 
able property  to  the  Defendant ;  that  orders  were  given  to  send 
a  copy  of  the  deed  to  Colonel  Outram  the  Besident ;  and  that 
Jowahir  Ali,  the  steward,  received  orders  to  obey  the  Defendant 
as  he  had  been  obeying  Mvlka  Kishwar  herself.  It  may  be 
added  that  the  Defendant,  though  of  royal  rank,  was  submitted 
to  cross-examination  by  Mr.  Thomas  the  Plaintiffs  counsel,  and 
was  not  shaken  in  the  essentials  of  her  deposition. 

Moreover,  their  Lordships  think  that  the  evidence  establishes 
a  probability  that  the  copy  ordered  for  Colonel  ChUram,  or  some 
notice  of  the  deed,  was  actually  sent  to  him.  The  loss  of  the 
deed  and  of  the  copy  are  easily  accounted  for  by  the  general 
plunder  and  wreck  which  took  place  when  Lueknow  was  in  the 
hands  of  the  insurgents.  It  may  well  be  supposed  that  such 
places  as  the  palace  and  the  office  of  the  Chief  Commissioner 
would  be  severely  ransacked.    Under  such  circumstances,  and 
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after  the  lapse  of  twenty  years,  the  Courts  below  were  justified  in  J.  a 
taking  what  evidence  they  could  find  in  the  official  reports  of  1885 
those  who  inquired  into  the  case  many  years  earlier.  PmnoeMirza 

It  seems  that  towards  the  end  of  the  year  1858,  when  the  De-  *$£]%£* 
fendant  first  applied  to  be  restored  to  Mxdha  Kishwar9s  property,         *• 
the  matter  was  referred  to  Mr.  Bickers  one  of  the  Treasury  officers     Bamboo 
for  inquiry.    The  date  of  his  report  is  not  given.   Several  witnesses      j3^Sba. 
appeared  before  him  to  prove  the  gift,  which  he  calls  a  bequest.       " — 
After  mentioning  this  he  says.  "  A  regular  deed  (since  lost)  is 
alleged  to  have  been  executed,  and  the  late  Mir  Munshi  of  the 
Chief  Commissioner's  office  Tufaztd  Hosain,  declares  that  he  saw  a 
copy  of  it  in  the  office,  and  that  Nawab  Afsar  Bahu  was  recognised 
as  the  proprietor  of  her  mother's  estate  after  her  departure."    He 
recommends  relinquishment  of  the  property  in  favour  of  the 
Defendant.    This  report  was  before  Mr.  Lincoln  and  was  used  by 
him  as  evidence  in  the  Defendant's  favour. 

On  the  appeal  ilr.  Harington  examined  a  number  of  official 
records  not  previously  produced,  and  among  them  a  report  of 
Mr.  Capper,  the  Deputy  Commissioner  of  Lucknow,  before  whom 
the  question  had  come.  It  is  dated  the  9th  of  February,  1863, 
and  so  far  as  appears  it  was  founded  on  examination  of  papers, 
not  on  any  further  hearing  of  witnesses.  He  mentions  that  the 
claimants  produce  witnesses  to  the  deed  and  to  notice  having 
been  given  to  the  Chief  Commissioner.  He  then  says  that  no 
official  sanction  was  given  to  any  acts  of  the  ex-King  or  his 
relatives  at  annexation,  and  adds,  "  The  evidence  only  amounts 
to  this,  that  a  letter  was  sent  to  Colonel  Outram,  and  that  with- 
out replying  he  ordered  it  to  be  dakhil  duftured,  and  there  can 
be  no  doubt  that  this  was  not  an  official  registry  of  the  trans- 
action." Referring  to  Mr.  Bickers9  report  as  having  been  con- 
tained in  Captain  Perkins9  docket  of  the  15th  of  June,  1862,  he 
says  it  is  opposed  to  his  previous  ones  and  is  inaccurate.  But  he 
does  not  say  in  what  points  it  is  inaccurate,  and  in  one  respect  he 
says  it  is  valuable.  As  regards  the  property  now  in  suit,  he 
recommends  that  the  confiscation  should  be  withdrawn,  and  that 
claimants  should  be  left  to  make  good  their  claims.  As  to  other 
property  then  claimed  for  the  Defendant,  he  holds  that  MuUca 
Kishwar  had  no  power  to  dispose  of  it.    It  does  not  appear  to 
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J.  a       their  Lordships  that  the  inference  to  be  drawn  from  the  specific 

1885       statement  in  Mr.  Bickers?  report  is  at  all  displaced  by  Mr.  Capper,, 

PiuNosMiBZA  The  latter  officer,  while  stating  that  there  was  evidence  of  the 

Jbhan  Kadb  ^ee(j  gj^  0f  notice  to  Colonel  OtUram,  contents  himself  with 

Bahadoob 

•.  replying  that  the  Government  never  recognised  it.  And  that 
appears  to  have  been  quite  sufficient  for  the  purpose  in  hand, 
because  the  Government  had  complete  dominion  over  the  property 
by  virtue  of  the  confiscation. 

In  fact  the  Government  did  not  on  this  occasion  come  to  any 
decision  on  the  question  of  the  deed.  As  to  part  of  the  property 
then  claimed  by  the  Defendant  they  decided  that  Mulka  Kishwar 
had  no  transferable  title,  and  that  on  her  death  it  reverted  to  the 
State.  As  to  other  part,  the  property  now  in  suit,  they  decided 
to  abandon  the  confiscation.  From  the  documents  now  in  the 
record,  it  seems  that  the  Government  substantially  followed 
Mr.  Capper's  recommendations,  while  declining  to  give  any  opinion 
as  to  the  alleged  deed  of  gift. 

Mr.  Earington  founds  his  opinion  against  the  deed  on  two 
grounds.  First,  the  non-mention  of  it  in  the  Defendant's  appli- 
cations prior  to  February,  1859,  which  has  been  before  observed 
on.  Secondly,  that  the  Government  officers  had  decided  against 
its  existence.  Tt  has  just  been  shewn  that  as  regards  the  Lueknow 
property  there  was  no  such  decision.  But  the  Defendant  also 
claimed  under  the  gift  the  sum  of  five  lacs  of  Government  paper 
belonging  to  her  mother.  The  decision  of  the  Government  was 
against*  her.  The  claim  seems  to  have  been  disposed  of  very 
quickly,  certainly  before  Mr.  Bickers'  report  was  made.  Nothing' 
whatever  appears  as  to  the  grounds  of  decision ;  but  it  may  be 
noticed  that  though  Mr.  Bickers  mentions  the  decision,  he  could 
not  have  considered  that  it  governed  the  claim  to  the  Lvcknow 
property,  because  as  to  that  property  he  thinks  it  open  to  him  to 
advise,  and  does  advise,  a  decision  in  favour  of  the  Defendant. 
Nor  do  either  Mr.  Capper  or  the  Government  treat  the  decision 
upon  the  five  lacs  as  applying  to  the  Lucknow  property.  AH 
that  can  certainly  be  said  is  that,  if  the  Government  decided 
upon  any  ground  applicable  to  the  present  case,  they  must  have 
decided  not  only  against  the  deed,  but  against  the  gift,  in  which 
Mr.  Earington  differs  from  them. 
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The  gift  being  established,  the  Defendant's  possession  is  only       J.  a 
material  if  possession  was  necessary  to  sustain  such  a  gift  as  is       1885 
here  proved.     On  this  it  is  sufficient  to  say  that,  if  possession  ^sntaz  mibza 
was  necessary,  both  Judges  have  found  the  fact  in  favour  of  the  ^tABoos* 
Defendant,  and  there  is  no  reason  to  question  their  decision. 

As  regards  the  Sahrawan  property  some  different  considera- 
tions arise.  The  view  taken  by  this  Committee  in  1878  was  that, 
as  the  effect  of  Lord  Canning's  proclamation  was  to  put  an  end  to 
all  previous  titles,  the  title  of  either  party  must  depend  on  some 
subsequent  grant  or  proceeding  of  the  Government,  which  again 
must  have  been  within  twelve  years  of  the  suit.  In  the  Lueknow 
case,  where  there  was  no  settlement  to  be  made,  this  Committee 
considered  that  the  Government  had  withdrawn  themselves  with- 
out making  any  order  in  favour  of  any  definite  person,  and  there- 
fore the  former  title,  whatever  it  might  be,  was  let  in.  In  the 
Sahrawan  case,  where  a  settlement  was  necessary,  they  found  an 
order  of  the  Chief  Commissioner  in  favour  of  "  the  heirs  of  Mvlka 
Kishwar"  That  is  the  distinction  taken  between  the  two 
properties. 

But  the  case  had  been  imperfectly  tried,  and  the  materials  for 
a  complete  judgment  were  wanting.  The  Committee  had  before 
them  the  extracts  from  the  wajib-ul-arz  which  tended  to  shew 
that  the  settlement  was  actually  made  with  the  Defendant.  But 
no  kabulyat  was  forthcoming.  Upon  this  they  doubted  whether 
the  order  of  the  Chief  Commissioner  was  ever  carried  into  effect. 
They  desired  to  know  whether  there  was  any  evidence  that  by 
the  indefinite  term  "  heirs  of  Mvlka  Kishwar "  the  Chief  Com- 
missioner intended  to  include  the  Plaintiff;  and  to  know  with 
whom  the  settlement  was  executed,  and,  if  with  the  Defendant, 
whether  she  took  it  adversely  to  the  other  heirs  or  as  a  trustee. 
In  effect  the  Committee  decided  that  according  to  the  evidence 
before  them  the  root  of  the  title  was  in  the  order  of  the  25th  of 
October,  1863 ;  that  therefore  no  question  of  limitation  could 
arise ;  and  that  the  only  question  was  whether  the  Plaintiff  had 
been  let  in,  or  could  come  in,  under  the  terms  of  that  order. 
For  the  purpose  of  deciding  that  question,  they  directed  issues 
calculated  to  elicit  the  whole  of  the  facts. 

On  the  second  and  third  issues  Mr.  Lincoln  finds  that  settle- 
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J.  0.       ment  was  made  with  the  Defendant  solely  and  exclusively,  and 
1886        that  no  kabulyat  was  executed.    Mr.  Earingion  on  the  contrary 
PbincbMibza  finds  that  the  settlement  was  made  not  with  the  Defendant  but 
an       B  with  the  heirs  of  Mulka  Kishwar,  and  that  a  kabulyat  was  exe- 
cuted in  the  Defendant's  name  as  lumberdar.    Such  a  flat  con- 
tradiction on  two  simple  matters  of  fact  is  somewhat  startling, 
and  has  caused  a  good  deal  of  perplexity.     There  are  two  docu- 
ments in  the  record  which  were  before  Mr.  Lincoln,  and  which,  if 
they  were  the  final  documents,  would  warrant  his  finding  as  to 
the  settlement. 

One  is  in  Record  II.,  and  is  to  the  same  effect  as  the  extract 
from  the  wajit-ul-arz  given  in  Record  I.  It  is  taken  from  the 
settlement  volume,  and  is  called  "  Statement  of  Ehawut  of  village 
Sahrawan"  Under  the  head  "  Details  of  Shares  of  the  Sharers," 
the  Defendant  is  entered  as  having  twenty  bis  was,  or  the  entirety 
of  the  village. 

The  other  document  is  a  copy  of  a  rubkar  given  in  Record  II., 
and  was  not  in  Record  I.  at  all.  It  purports  to  be  a  "  Proceed- 
ing of  the  Settlement  Court,  presided  over  by  Munshi  Niamat 
Ali  Khan,  Settlement  Extra  Assistant  Commissioner,  held  on 
the  21st  of  July,  1865." 
It  runs  thus : — 

"  In  the  matter  of  appointment  of  lumberdar  of  village  Sah- 
rawan,  Janki  Parshad,  agent  oi  Nawab  Afsar  Bahu  Begum,  lumber- 
dar of  Sohrawan,  presented  himself  to-day,  and  a  fard-e-raz  a 
mandi  (record  of  assent)  was  drawn  up.  As  Nawab  Afsar  Bahu 
Begum,  lumberdar,  is  the  sole  proprietor  of  this  village,  and  it 
is  a  zemindari  village,  and  the  Government  revenue  assessed 
thereon  amounts  to  Rs.2,973,  it  is  ordered  that  Nawab  Afsar  Bahu 
Begum  Sahiba,  the  sole  proprietor,  be  appointed  lumberdar, 
and  parwanah  be  issued  for  information  of  Sadr  Mumerim  and 
tehsildar. 

"A  copy  of  this  proceeding  to  be  forwarded  to  the  Deputy 
Commissioner  for  his  information. 

"  Case  to  be  consigned  to  records." 


And  it  appears  to  have  been  put  up  with  the  Settlement  Judicial 
Volume. 
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Mr.  Harington  does  not  take  any  notice  of  these  documents,       J.  0. 
but  only  says  that  the  volume  of  proceedings  produced  before       1885 
Mr.  Lincoln  was  the  wrong  volume,  and  of  course  did  not  contain  pbikcb  Mib*a 
the  documents  wanted.     He  called  for  the  Pinal  or  Kishwar  J|^^tt 
Volume,  and  treats  the  rubkar  of  the  20th  of  September,  1865,         «■ 
which  is  found  there,  as  being  the  authentic  and  conclusive     Badshoo 
record.    As  regards  the  kabulyat  it  appears  clear  that  none  was     sAhiba. 

found  in  the  Judicial  Settlement  Volume,  but  that  there  was  one       

duly  entered  in  the  final  volume.  As  regards  the  khewat  and 
the  rubkar  of  the  21st  of  July,  1865,  it  is  quite  unexplained  how 
such  instruments  have  got  into  the  Judicial  Settlement  Volume, 
and  are  unnoticed  in  the  final  volume. 

Perhaps  the  difficulty  which  here  seems  great  is  not  great  to 
those  who  know  the  system  of  bookkeeping  in  the  Oudh  Settle- 
ment Office.  However  that  may  be,  their  Lordships  think  it 
right  to  act  on  the  statement  of  Mr.  Harington,  which  appears  to 
be  accepted  as  correct  by  the  Judicial  Commissioner,  that  the 
entry  of  the  20th  of  September,  1865,  in  the  final  volume  repre- 
sents the  final  settlement,  and  that,  though  the  Defendant  was  to 
be  lumberdar,  it  was  made  in  favour  of  the  heirs  of  Mtdka 
Kishwar  in  the  exact  terms  of  Sir  (7.  Wing  field's  order  of  October, 
1863. 

It  remains,  then,  to  inquire  who  may  claim  under  this  order. 
On  issue  4  the  two  Courts  have  again  given  contrary  opinions. 
Mr.  Lincoln  holds  that  the  Chief  Commissioner  meant  the  heirs 
of  Mulka  Kishwar,  whoever  they  may  have  been,  and  that  the 
order  had  no  reference  to  the  Plaintiff  or  any  one  else  in  par- 
ticular. Mr.  Harington  holds  that  the  Chief  Commissioner 
intended  to  include  the  Plaintiff  to  his  own  portion  of  the  share 
which  his  father  would  have  been  entitled  to  had  he  been  then 
alive.  But  there  is  no  further  evidence  of  the  intention,  and  the 
reasoning  of  both  Courts  proceeds  on  the  order  of  October,  1863, 
and  the  antecedent  circumstances.  Both  Courts  find  that  the 
gift  of  1858  excludes  the  Plaintiff. 

The  language  of  Sir  C.  Wingfield  is  that  the  decree  shall  run 
in  the  name  of  the  heirs  of  Mtdka  Kishwar,  and  he  adds  that  the 
Defendant  and  her  other  children  can  claim  a  share  in  the  pro- 
perty.   If  these  expressions  are  to  be  literally  construed,  it  is 
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j.  c.        clear  that  the  Plaintiff  can  make  no  claim,  for  he  is  neither  heir 

1885        nor  child  of  Mulka  Kishwar.    Their  Lordships  agree  in  the  view 

PbinceMikza  that  the  instrument  is  not  one  which  ought  to  be  construed  as  if 

Jkhan  Kade  ft  were  using  exact  terms  of  art.    But  if  the  strict  meaning  of 

the  terms  is  departed  from,  the  question  arises  whether  the 

departure  must  not  be  carried  to  a  greater  length  than  is  just 

sufficient  to  let  in  the  claims  of  the  Plaintiff.    That  question 

must  be  determined  on  a  view  of  the  circumstances  under  which 

Sir  C.  Wingfield  made  his  order* 

The  course  of  decision  in  the  Settlement  Courts  is  recited  in 
the  rubkar  of  the  20th  of  September,  and  was  as  follows.  Four 
parties  claimed  the  settlement, — the  old  zemindars,  Kishen  Sahai, 
a  person  who  had  spent  money  on  the  village,  the  Defendant  as 
representing  Mulka  Kishwar,  and  one  Fatima  Khartum  represent- 
ing Agha  Ahmed*  Both  the  latter  claimed  as  mortgagees,  and 
the  question  between  them  was  whether  the  mortgage  really 
belonged  to  Agha  Ahmed  or  to  Mulka  Kishwar.  On  the  2nd  of 
January,  1863,  Mr.  Mackonochie  decided  in  favour  of  the  old 
zemindars,  dismissing  the  other  claims.  On  appeal  from  this 
decision  "the  late  Settlement  Officer"  (his  name  does  not 
appear)  made  a  decree,  dated  the  12th  of  March,  1863,  in  favour 
of  Fatima  Khartum.  A  second  appeal  was  then  carried  to  the 
Settlement  Commissioner,  Mr.  Currie,  who  made  his  decree  of  the 
3rd  of  August,  1863,  in  favour  of  the  Defendant.  A  third  appeal 
was  carried  to  the  Chief  Commissioner,  who  made  his  decree  of 
the  25th  of  October,  1863,  which  this  Committee  took  aa  the 
root  of  title. 

The  first  observation  on  these  proceedings  is  that  the  Settle- 
ment Courts  were  clearly  inquiring  into  the  old  titles  as  they 
existed  prior  to  the  confiscation.  It  is  true  that  the  confiscation 
swept  away  all  prior  titles,  though  it  may  be  doubted,  as  Mr. 
Lincoln  suggests,  whether  in  1863  that  effect  was  realized  to  the 
minds  of  the  Government  officers,  as  it  has  become  since  the 
legal  decisions  which  establish  it.  At  all  events,  when  engaged 
in  the  work  of  pacifying  and  settling  the  country,  the  Govern- 
ment did  not  make  an  arbitrary,  or  wholly  new,  redistribution 
of  property,  or  proceed  upon  the  notion  that  prior  rights  were  to 
go  for  nothing.    In  very  many  cases,  probably  in  the  great  bulk 
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of  properties,  they  inquired  who  would  be  entitled  if  no  confis-       J.O. 
cation  had  taken  place,  and  effected  settlements  with  those       1385 
persons.    Certainly  that  was  the  operation  in  which  the  three  priNCe  Mtrza 
Lower  Settlement  Courts  had  been  engaged  with  regard  to  Jj^^H 
Sahrawan  when  the  case  came  before  Sir  0.  WingfiM  as  the 
highest  Court  of  Appeal. 

The  only  issue  then  raised  was  between  the  representative  of 
Mvlka  Kishwar  on  the  one  part,  and  persons  claiming  adversely 
to  Mvlka  Kishwar  on  other  parts.  There  was  no  contest  between 
different  persons  claiming  under  Mvlka  Kiahwar.  The  only 
representative  of  that  lady  was  the  Defendant,  and  it  is  somewhat 
significant  that  in  the  proceedings  she  is  said  to  claim  as  heir, 
though  it  is  clear  that  she  was  claiming  under  the  gift  Mr. 
Carrie,  differing  from  the  Courts  below,  had  come  to  the  conclu- 
sion that  Mvlka  Kishwar  was  the  true  owner,  and  he  incautiously 
worded  his  decree  in  favour  of  the  only  claimant  under  Mvlka 
Kishwar.  Sir  G.  Wingfidd  approved  the  substance  of  his  decision, 
and,  so  far  as  regards  all  the  parties  before  the  Court,  affirmed  it, 
but,  having  regard  to  parties  not  before  the  Court,  he  modified 
its  language  so  as  to  avoid  prejudice  to  others  who  might  claim 
to  represent  Mvlka  Kishwar, 

It  is  true  that  the  ground  assigned  for  the  modification  is  that 
in  another  case  it  had  been  shewn  that  there  was  no  proof  of  the 
alleged  gift  to  the  Defendant.  The  other  case  is  doubtless  the 
Lucknow  case,  which  was  before  Sir  C.  Wingfield  in  the  previous 
July.  His  recollection  of  that  case  served  his  present  purpose, 
that  is,  it  warned  him  not  to  prejudice  the  pending  question  in 
favour  of  the  Defendant,  as  Mr.  Curries  decree  would  do ;  but  he 
must  have  spoken  from  memory,  and  his  memory  was  not  quite 
accurate  for  all  purposes.  There  was  evidence  of  the  gift,  though 
whether  it  amounted  to  proof  or  not  the  Government  never 
decided.    They  left  that  question  to  be  decided  at  law. 

Their  Lordships  think  that  the  same  course  has  been  taken  in 

the  Sahrawan  case.    The  intention  of  Sir  C.  Wingfield  was  simply 

to  decide  the  case  before  him.    On  an  inquiry  into  the  old  title 

he  finds,  as  between  Mvlka  Kishwar  and  the  other  parties,  that 

she  is  entitled.    But  she  is  dead,  and  the  decree  cannot  run  in 
Vol.  XII.  M 
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J.  C.       her  name,  so  he  uses  a  comprehensive  expression,  which  is  in 
1885        common  use,  and  which  is  used  elsewhere  in  these  very  proceed- 
Prince  MmzA  ings,  to  designate  those  who  take  a  dead  man's  property.    Their 
Jb1ha^obB  I^dships  see  no  trace  of  any  intention  on  his  part  to  use  exact 
terms  of  art,  or  to  decide  in  favour  of  one  person  or  another  as 
between  claimants  under  Mulha  Kishwar,  or  to  prejudice  the  liti- 
gation which  he  contemplated  between  such  claimants,  or  to  do 
anything  but  exclude  those  whose  claims  were  wholly  adverse  to 
Mulha  Kishwar.    If  he  had  been  told  a  month  afterwards  that 
the  deed  of  gift  had  been  discovered,  or  that  a  court  of  law  had 
(as  has  now  happened)  decided  that  the  gift  was  established,  he 
would  probably  not  have  found  it  necessary  to  rehear  the  case,  or 
to  do  -anything  more  than  adjudicate  between  the  claimants 
under  Mulha  Kishwar.    It  would  have  been  just  the  same  if  a 
will  of  Mulha  Kishwar  had  been  produced,  or  if  she  had  made  a 
grant  of  the  village  to  some  entirely  different  person,  or  if  some 
of  the  heirs  themselves  had  made  an  alienation.    Sir  C*  WingfieU 
could  not  possibly  tell  what  interests  might  be  set  up  when  the 
"  heirs  of  Mulha  Kishwar  "  were  the  only  parties  in  the  field,  and 
were  called  on  to  claim  as  against  one  another.  He  left  all  whom 
it  concerned  to  fight  that  out.    If  we  suppose  him  to  have  meant 
more  than  this,  we  should  be  attributing  to  him  an  intention  to  do 
the  very  thing  he  was  correcting  in  his  subordinate,  viz.,  to  decide 
in  the  dark,  and  to  prejudice  claims  which  had  never  been  tried. 
It  has  before  been  pointed  out  that  the  difference  between  the 
two  properties  in  dispute  consists  in  the  circumstance  that  in 
the  one  case  a  settlement  was  to  be  made,  and  in  the  other  none. 
It  was  quite  necessary  to  have  the  additional  materials  now 
afforded  as  regards  Sahrawan ;  but,  having  got  them,  their  Lori* 
ships  find  that,  so  far  as  regards  the  form  of  orders  made  bf  A0 
Government,  little  difference  is  left  between  this  property  *&d 
the  other.    In  the  Luehnow  case  the  order  of  the  4th  tit  Joty 
1863,  is :  "  The  heirs  of  Jania  Ali  will  be  informed  that  they 
have  no  claim  against  Government,  and  should  settle  the  dfifri* 
among  themselves  just  as  they  like."    And  the  parwana  fopw 
the  same  day  directs  the  Darogah  "  to  inform  all  the  hefofeA0 
Queen  Dowager  that  the  Government  have  reserved  noaW*8 
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published  asteie  the  date  of  pnymont  of  the  Subscript 
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thj:  Publishers  to  the  Council  op  Law  Rbportcro  beg  to  call  tb> 
attention  of  the  Profession  to  the  recent  Publication  of  a  Supplement*! 
Volume  to  the  Indian  appeals. 

The  Volume  contains  the  Judgment*  of  the  Privy  Council  in  Indian 
Cases  from  March  IS,  1872,  to  August,  1873,  being  the  . 
the  close  of  Mookets  Repohts  and  the  beginning  of  the  1 

The  Council  have  published  these  Cane*  in  order  to 
Authorized  Series  or  Reports,  and  on  account  of  the  fcXtrem'- 
some  of  the  Cases  rendering  their  omission  from  such  Mri« 

Thn  Volume  may  he  had  of  Messrs.  WM.  GLOWE8  and  Sotrs.  I 
the  Publishers  to  the  Council,  27,  Fleet  Street,  London,  EC.  at  lht 
prepaid  price  of  £1  In.,  or  including  Postage  tu  India,  at  £1  2a  3d. 
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whatever  .  .  .  and  that  they  may  mutually  settle  among  them-       J.  o. 
selves  as  they  like."    Yet  in  the  Lucknow  case  the  question  of       1885 
gift  or  no  gift  being  decided  in  favour  of  the  donee,  the  property  pbototMirza 
falls  to  the  donee.  «****»  Kan* 

Bahadoob 

The  same  result  must  follow  in  Sahrawan.     The  Plaintiff         * 
wholly  fails,  and  his  appeal  must  be  dismissed  with  costs.    Their     Badshoo 
Lordships  will  humbly  advise  Her  Majesty  to  this  effect.  sahiba. 

Solicitors  for  Appellant :  Watkins  &  Latiey. 
Solicitor  for  Respondent :  T.  L.  Wilson. 


BHUBANESWARI  DEBI 


AND 


NILKOMUL  LAHIRI 


Plaintiff  ; 


Defendant. 


ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Hindu  Law — Adoption— Adopted  Son  not  Heir  to  collateral  if  adopted  after  his 

death. 

According  to  Hindu  law  an  adoption  after  the  death  of  a  collateral  does 
not  entitle  an  adopted  son  to  come  in  as  heir  to  the  collateral. 

An  adoption  haying  through  the  fraud  of  the  Defendant  been  delayed  till 
after  the  death  of  the  collateral,  the  Defendant  succeeded  to  the  exclusion 
of  the  adopted  son. 

Held,  that  as  the  latter  was  unborn  at  the  death  of  the  collateral  he  had 
no  remedy,  since  he  could  not  under  any  circumstances  have  succeeded. 

APPEAL  from  a  decree  of  the  High  Court  (March  25, 1881), 
setting  aside  a  decree  of  the  Subordinate  Judge  of  Bungpore 
(April  30, 1879),  and  dismissing  with  costs  the  Appellant's  suit. 

The  object  of  that  suit  was  to  recover  from  the  Respondent  one 
half  of  the  estate  which  had  belonged  to  Bammohtm  Lahiri,  the 
Respondent's  paternal  uncle.  The  widow  of  Bammohvn,  named 
Chandmoni,  had  succeeded  to  his  estate,  and  died  in  June,  1867. 
At  her  death  his  heirs  were  the  sons  (if  any)  of  Shibnath,  the 
husband  of  the  Appellant,  and  the  Respondent.  Shibnath  had 
left  no  son,  but  he  had  left  a  will  empowering  his  widow  to  adopt. 

*  Present : — Lord  Watson,  Sib  Barnes  Peacock,  Sib  Robebt  P.  Collier, 
Sib  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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This  will  the  Respondent  fraudulently  suppressed,  until  after 
Chandmoni  had  died  and  Rammohuns  estate  had  consequently 
vested  in  him  (the  Respondent)  as  sole  heir.  Afterwards  the 
Appellant,  Shibnath9  s  widow,  adopted  the  minor  Plaintiff,  Jotindra 
Mohun  Lahiri  ;  and  sued,  charging  the  fraud,  and  consequent  delay 
in  the  adoption,  and  praying  as  above. 

The  Courts  below  concurred  as  to  the  fraud  practised  by  the 
Defendant  in  the  suppression  of  the  will  of  Shibnath  Lahiri,  bat 
they  differed  as  to  the  resulting  equity. 

The  first  Court  held  that  the  Defendant  fraudulently  and  in 
breach  of  the  trust  reposed  in  him  suppressed  the  real  will  of 
Shibnath  Lahiri,  and  put  forward  a  forged  will,  without  any  power 
to  adopt,  and  that  he  and  his  family  priest  dissuaded,  during  the 
lifetime  of  Chandmoni,  various  persons,  who  would  have  been  other- 
wise willing,  from  giving  their  sons  to  Bhubaneswari  to  adopt,  and 
so  prevented  her  from  obtaining  a  boy  to  adopt  till  after  Chand- 
moms  death,  and  that  therefore  the  Defendant,  though  he  was  by 
reason  of  his  so  preventing  an  adoption,  the  only  reversionary  heir 
of  Shibnath  Lahiri  in  existence  at  Chandmoni  8  death,  should  not 
be  allowed  by  a  Court  of  Equity  to  reap  the  benefit  of  his  own 
fraud  and  deprive  the  subsequently  adopted  child  of  the  moiety 
of  the  estate  of  Rammohun  Lahiri  which,  if  adopted  before  Chand- 
moni9 s  death,  he  would  have  been  entitled  to. 

And  the  Subordinate  Judge  accordingly  gave  the  Plaintiff  a 
decree  for  a  moiety  of  the  estate  in  suit,  after  excluding  some 
parcels  claimed,  but  which  appeared  not  to  be  in  the  possession  of 
the  Defendant. 

The  High  Court  (Morris  and  Tottenham,  J  J.)  was  of  opinion 
that  though  the  Defendant  had  committed  the  fraud  with  which 
he  was  charged  and  thereby  "  put  obstacles  in  the  way  of  Bhubar 
neswari  Debi  taking  a  son  in  adoption,"  yet,  inasmuch  as  the 
minor  Plaintiff,  subsequently  adopted,  "  was  not  even  in  existence 
when  the  fraud  was  committed  by  the  Defendant,"  and  inasmuch 
as  Bhubaneswari  Debi,  notwithstanding  the  unwillingness  of  the 
persons  she  applied  to  to  give  her  a  boy  to  adopt,  might  "  with 
some  justice  be  said  to  have  ample  opportunity "  of  adopting 
before  Chandmoni  s  death,  "  the  fraud  committed  by  the  Defen- 
dant, so  far  as  it  affects  the  Plaintiff,"  was  of  too  remote  a 
character  for  that  Court  "  as  a  Court  of  Equity  to  disturb  the 
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estate,  which  naturally  vested  in  the  Defendant  as  sole  heir  of       J.  a 
Chandmoni  at  the  time  of  her  death."  1885 


Bigby,  Q.C.,  and  Doyne,  for  the  Appellant,  contended  that  the 
Bespondent  should  not  be  allowed  to  benefit  by  his  fraud  and 
forgery.  There  is  no  certainty  that  but  for  the  Eespondent's  fraud 
some  other  boy,  and  not  the  Plaintiff,  would  have  been  adopted. 
The  fact  is  that  the  Plaintiff  has  been  adopted  and  has  lost  the 
estate  in  suit  by  the  Eespondent's  fraud.  He  cannot  set  up  that  the 
fraud  did  not  directly  lead  to  that  loss.  [Sib  Barnes  Peacock  : — 
If  this  woman  had  not  been  defrauded,  this  boy  could  not  have 
succeeded.  The  succession  opened  at  Chandmoni9  s  death,  when 
this  boy  was  unborn,  and  could  not  have  been  adopted.  Sib 
Richard  Couch  : — He  could  not  say  that  be  would  have  been 
born  in  time.  If  his  mother's  marriage  had  been  postponed  owing 
to  a  fraudulent  representation  of  the  defendant,  and  he  had  in 
consequence  been  born  too  late  to  inherit  a  particular  property, 
he  could  not  have  sued.  Lord  Watson  : — Besides,  adoption  is 
not  a  mere  nomination  of  an  heir.  Bad  as  this  case  is,  it  is  a  mere 
fraud  on  the  donor  of  the  power.]  The  Bespondent  cannot  take 
advantage  of  his  concealment.  The  strength  of  the  Appellant's 
case  lies  in  estoppel.  Fraud  rendered  it  impossible  that  the 
adoption  should  take  place  at  the  right  time  ;  therefore  the  Be- 
spondent is  estopped  from  saying  that  the  adoption  did  not  take 
place  at  the  right  time.  Omnia  prsesumtmtur  contra  spoliatorem. 
He  was  bound  to  produce  the  will.  It  became  the  duty  of  the 
Bespondent  to  concur  in  the  adoption,  and  as  against  him  this 
particular  adopted  son  has  a  claim.  On  proof  of  fraud,  Courts  of 
Equity  will  divest  property  already  vested  in  favour  of  the  rightful 
heir :  Luttrett  v.  Olmius  (1) ;  Middleton  v.  Middleton  (2)  ;  Segrave 
v.  Kirwan  (3) ;  Bxdhley  v.  Wilford  (4).  Besides,  an  adopted  son 
takes  from  his  adoptive  father  by  inheritance,  and  his  right 
relates  back  to  his  father's  death :  Pudma  Coomari  Debt  v.  The 
Court  of  Wards  (5).  His  position  is  the  same  as  that  of  a  natural 
son,  and  he  would  take  the  property  of  collaterals:  Swnbhoo- 
chtmder  Chowdhry  v.  Naraini  Dibeh  (6).    When  NUhomvl  took  upon 

<1)  11  Ves.  638.  (4)  2  CI.  &  P.  102. 

(2)  1  J.  &  W.  96.  (5)  Law  Rep.  8  Ind.  Ap.  246. 

(3)  Beatt.  157.  (6)  3  Knapp,  55. 
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himself  the  office  of  manager  of  Shibnath' 8  estate,  he  took  upon 
himself  the  trusts  of  the  will,  and  he  was  bound  to  see  the  adoption 
carried  out, 

Woodroffe,  for  the  Respondent,  was  called  upon  in  reference 
to  the  question  of  costs.  He  however  cited  Kalidas  Das  v. 
Krishanehandra  Das  (1). 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Babnes  Peacock  : — 

Bhubaneswari  Debt,  as  the  mother  and  guardian  of  Jotindra 
Mohwi  Lahiri,  sues  to  recover,  on  behalf  of  her  son,  half  the 
estate  of  Bammohun.  Bammohun  died  leaving  two  brothers  and 
a  widow,  Chandmoni.  He  left  no  son,  and  consequently  the 
widow  succeeded  and  took  the  widow's  estate,  and  until  her  death 
no  one  could  be  designated  as  his  reversionary  heir.  She  died 
on  the  15th  of  June,  1867.  Shibnath,  one  of  the  brothers  of 
Bammohun,  died  on  the  28th  of  May,  1861,  in  the  lifetime  of 
Chandmoni,  having  given  power  to  his  widow  to  adopt  a  son.  He 
consequently  did  not  succeed  to  any  portion  of  the  estate  of  his 
brother.  Kalimohwn,  the  other  brother  of  Bammohun  (we  have 
not  got  the  precise  date  of  his  death),  died  before  Chandmoni, 
leaving  a  son,  NUkomul,  who  was  the  Defendant  in  the  suit  If 
the  widow  of  Shibnath  had  adopted  a  son  during  the  liftime  of 
Chandmoni,  that  son  would  have  been  entitled  to  a  half  share  of 
the  estate  of  Bammohun  as  one  of  the  reversionary  heirs  of  equal 
degree  with  Nilkomtd,  who  was  also  a  nephew.  But  the  allega- 
tion is,  that  in  consequence  of  NUkormiVs  fraud  in  setting  up  a 
forged  will,  the  widow  of  Shibnath  was  unable  to  get  anyone  to 
give  her  a  son  in  adoption,  and  could  not  adopt  until  after  the 
death  of  Chandmoni.  In  consequence  of  her  not  having  adopted 
a  son  in  the  lifetime  of  Chandmoni,  Nilkomul  the  Defendant  be- 
came entitled  to  the  whole  of  the  property  of  his  uncle  unless  his 
fraud  entitles  the  boy  who  was  subsequently  adopted  by  the  widow 
of  Shibnath,  to  come  in  as  the  heir  of  one  moiety  of  the  estate. 

It  appears  that  the  widow  from  time  to  time  tried  to  get 
different  persons  to  give  her  a  son  in  adoption,  and  that  they 
refused  upon  the  ground  of  the  forged  will  which  had  been  set 

(1)  2  Beng.  L.  B.  P.  B.  103. 
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up  by  the  Defendant ;  and  that  consequently  she  could  not  get       J.  0. 
anyone  to  give  her  a  son  in  adoption.  1885 

After  the  death  of  Chandmoni  she  did  adopt  the  present  Plain*  bhcbanes- 
tiff ;  but  it  appears  clearly  upon  the  evidence  in  the  record  that  WAW  DlBI 
the  Plaintiff  was  not  in  existence  at  the  time  of  the  death  of    Nilkomui* 

Chandmoni.  

The  widow  never  could,  by  adoption,  if  there  had  been  no 
fraud,  have  made  the  present  Plaintiff  a  reversionary  heir  of  half 
the  estate  of  Bammohun,  because  he  was  not  in  existence  at  the 
time  of  Chandmoni* s  death.  According  to  the  law  as  laid  down 
in  the  decided  cases,  an  adoption  after  the  death  of  a  collateral 
does  not  entitle  the  adopted  son  to  come  in  as  heir  of  the  col- 
lateral. It  appears  from  the  evidence  of  the  natural  father  of  the 
present  Plaintiff  that  the  widow  applied  to  him  in  1277 — that  is 
in  the  year  1870— to  give  her  his  son  in  adoption,  and  that  at 
that  time  he  gave  to  her  in  adoption  his  second  son. 

That  was  about  four  years  after  the  death  of  Chandmoni,  and 
then  the  father  says  in  his  cross-examination : — "  When  in  1277 
she  made  her  first  attempt,  the  age  of  my  second  son  " — that  is 
the  present  Plaintiff — "  was  about  two  months."  He  was  conse- 
quently only  about  two  months  old  in  1870  or  1871,  the  widow 
having  died  in  June,  1867.  The  boy  never  could,  in  the  course 
of  nature,  have  become  the  heir  of  Rammohun's  estate.  Under 
these  circumstances  the  High  Court  came  to  a  right  conclusion 
in  dismissing  the  Plaintiff's  suit* 

A  question  then  arises  whether,  under  the  circumstances  whieh 
have  been  detailed  in  the  evidence,  the  fraud  which  has  been 
brought  home  to  the  Defendant,  and  the  forgery  to  which  the 
High  Court  alluded,  this  is  a  case  in  which  in  their  discretion 
their  Lordships  ought  to  give  the  Respondent  the  costs  of  the 
appeal. 

Their  Lordships  are  of  opinion  that  the  Respondent  ought  not 
to  have  those  costs. 

They  will  therefore  humbly  advise  Her  Majesty  to  affirm  the 
judgment  of  the  High  Court,  and  they  make  no  order  as  to  the 
costs  of  this  appeal. 

Solicitors  for  Appellant :  Wrentmore  &  Swinhoe. 
Solicitor  for  Respondent :  T.  L.  Wilson. 
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June  16, 17,  THE  SECRETARY  OF  STATE  FOR  INDIA  .  ^ 

—  IN  COUNCIL.     .     . V  Plaintiff. 

AND  CROSS  APPEAL. 


} 


ON  APPEAL  PROM  THE  COURT  OP  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Principal  and  Agent — Construction  of  Agreement — Forgery — Losses  attributable 

to  Agent's  Misconduct. 

The  Defendant,  as  Sudder  treasurer,  gave  to  the  Government  the  following 
engagement  in  respect  of  its  darogah  of  stamps  appointed  as  his  agent : 
"  Should  any  loss  or  deficiency  arise  from  the  non-production  of  accounts, 
or  by  misconduct  or  negligence, ....  I  hold  myself  responsible  to  make 
good  such  loss." 

It  appeared  that  the  darogah,  in  collusion  with  the  licensed  vendors  of 
stamps,  forged  stamps  and  accounted  for  their  proceeds  to  the  Government, 
while  he  misappropriated  the  proceeds  of  an  equivalent  amount  of  genuine 
stamps  entrusted  to  him  by  the  Treasury : — 

Htldy  that,  although  the  Defendant  was  not  responsible  in  respect  of  the 
forgery  committed,  yet  he  was  so  for  the  misappropriation  and  false  accounts 
of  his  agent ;  and  that  the  losses,  which  in  the  firBt  instance  were  caused  by 
the  forgery,  were  brought  within  the  scope  of  the  agreement  by  reason  of 
the  misappropriation  and  the  false  accounts. 

APPEAL  from  a  decree  of  the  Judicial  Commissioner  of  Oudh 
(May  2, 1883),  modifying  in  favour  of  the  Eespondent  a  decree  of 
the  District  Judge  of  Lucknow  (May  29,  1882),  and  allowing  the 
Respondent's  entire  claim  with  full  costs  in  the  lower  Court  only. 

On  the  20th  of  May,  1881,  the  Plaintiff  sued  Mohan  Lai,  the 
father  of  the  Appellants,  as  principal,  and  Thakur  Balder  Buksh, 
as  his  surety,  for  rendition  by  Mohan  Lai  of  various  accounts 
relating  to  certain  stamps  under  the  circumstances  detailed  in 
the  judgment  of  their  Lordships :  or  in  the  event  of  Mohan  Lai 
being  unable  to  render  such  accounts  or  any  part  thereof,  then  the 
Plaintiff  claimed  Es.18,100  upon  an  agreement  and  security  bond, 
respectively  dated  June  11, 1869. 

*  Present: — Sir  Barnes  Peacock,  Sib  Robert  P.  Collier,  Sib  Richard 

-  • 

Couch,  and  Sib  Arthur  Hobhouse. 
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The  agreement  was  in  the  following  terms :  —  J.  c. 

"  Whereas  I,  Mohan  LaH,  have  been  appointed  Sadder  trea-       JJJJJI 
surer  in  the  district  of  Lucknow,  I  hereby  acknowledge  my  respon-    Sri  Kishen 
sibility  for  all  public  moneys,  notes,  deposits,  stamp-paper,  postage  Secretary  of 

Stats  for 

labels,  and  other  property  of  Government,  committed  to  my  charge,     indja  in 
or  to  that  of  agents  appointed  by  me,  or  on  my  nomination, 
whether  at  the  Sudder  or  Mofussil  offices  of  the  district,  and  I 
hereby  engage  to  keep  safely,  and  to  render  true  account  of  the 
same,  in  conformity  to  official  rules. 

"  II.  I  further  engage  to  be  responsible  for  my  substitute, 
appointed  with  my  consent,  during  my  temporary  absence  at  any 
time.  Should  any  loss  or  deficiency  arise  from  non-production  of 
accounts,  or  by  misconduct  or  negligence  of  myself,  of  my  tempo- 
rary substitute,  or  of  agents  appointed  by  me,  or  on  my  nomina- 
tion, as  above-mentioned,  and  whether  such  loss  or  deficiency 
relate  to  the  public  moneys,  notes,  deposits,  stamp-paper,  postage 
labels,  or  other  property  of  Government  committed  to  the  charge 
of  myself,  my  substitute,  or  agents,  as  aforesaid,  I  hold  myself 
responsible  to  make  good  such  loss  or  deficiency  myself,  or  through 
my  sureties,  without  delay  or  any  pretext  whatever." 

The  security  bond  was  for  the  due  performance  of  the  agree- 
ment. 

The  circumstances  out  of  which  the  suit  arose  appear  in  the 
judgment  of  their  Lordships. 

On  the  7th  of  January,  1882,  Mohan  Lai  pleaded  that  Hinga 
Lai  was  not  his  agent,  that  (even  if  he  were)  Mohan  Lai  was 
only  bound  to  see  that  the  value  of  all  Court  fee  labels  and  stamps 
committed  to  his  care  was  paid  to  the  Government ;  that  this  had 
been  done ;  that  the  property  in  the  moneys  paid  for  counterfeit 
stamps  for  the  time  being  vested  in  the  vendors ;  and  that  the 
Government  was  not  entitled  to  the  specific  moneys,  or  to  the  pro- 
ceeds of  such  sales,  inasmuch  as  Mohan  Lai  was  not  liable  for  the 
tortious  acts  of  Hinga  Lai,  that  all  moneys  paid  into  the  Treasury 
in  respect  of  the  sale  of  stamps  and  Court  fee  labels,  having  pur- 
ported to  be  paid  in  respect  of  the  sale  of  genuine  stamps  and 
Court  fee  labels,  and  having  been  received  as  such  by  the  Govern- 
ment, and  appropriated  to  the  account  of  the  genuine  stamps 
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J.  O.        abstracted  by  Hinga  Lai,  the  Government  was  estopped  from 

1885        saying  that  it  had  not  received  the  proceeds  of  such  genuine 

SbiKmhdi  8tamps ;  and  that  as  the  Treasury  officer  and  Deputy  Commis- 

*         sioner  had  certified  the  accounts  to  be  correct,  and  induced  Mohan 

OBCBETABx  OF 

Statb  fob    Lai  to  believe  in  their  accuracy,  Government  was  estopped  from 

IHDIAIH  . 

Council,     impeaching  the  accounts. 

Both  Courts  decreed  against  both  the  Defendants,  the  decree 
under  appeal  being  for  the  full  amount  claimed. 
Mohan  Lai  appealed. 

Sykes,  foi  the  Appellants,  his  heirs,  contended  that  the  agreement 
did  not  render  Mohan  Lai  liable  to  protect  the  Treasury  from  loss, 
but  to  answer  for  Government  property  actually  committed  to  his 
charge  or  that  of  any  agent  appointed  with  his  consent.  No  loss 
had  occurred  of  any  such  property.  The  parties  to  the  forgeries 
were  not  his  agents ;  and  he  was  not  liable  for  their  forgery.  At 
all  events,  on  the  evidence,  the  decree  ought  not  to  have  been  for 
a  higher  amount  than  that  awarded  by  the  lower  Court 

Mayne,  and  Macrae,  were  called  upon  in  reference  to  the  ques- 
tion whether  the  loss  complained  of  was  attributable  to  the  misap- 
propriation of  the  stamps.  They  contended  that  no  true  accounts 
of  the  misappropriated  stamps  and  Court  fee  labels  had  ever  been 
rendered,  and  that  if  those  true  accounts  had  been  rendered 
the  circumstances  would  have  been  discovered.  False  accounts 
were  rendered  from  which  it  was  made  to  appear  that  genuine 
stamps  had  been  sold.  The  Appellants  are  not  entitled  to  credit 
against  the  value  of  genuine  stamps  misappropriated  the  sums  re- 
ceived by  the  sale  of  counterfeit  and  altered  stamps,  Ac.,  paid  into 
the  Treasury :  Story  on  Agency,  §§  231-234 ;  The  Guardians  of 
Mansfield  Union  v.  Wright  (1). 

SyJces,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Arthur  Hobhouse: — 

The  basis  of  this  suit  is  an  agreement  which  was  entered  into 
on  the  11th  June,  1869,  between  Mohan  Lai  and  the  Government 

(1)  9  Q.  B.  D.  683. 
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of  India — the  Secretary  of  State  in   Council   represents   the       J.  o. 
Government — on  the  occasion  of  Mohan  Lai  being  appointed       1885 
Sudder  Treasurer  in  the  district  of  Lucknow.    The  material  words   gmWKiBHBr 
on  which  the  claim  is  founded  are  these : — u  Should  any  loss  or  „       Vm 

.  .  #  J  DEOBBTABY  OF 

deficiency  arise  from  non-production  of  accounts,  or  by  miscon-    State  fob 

India  im 

duct,  or  negligence  of  myself,  of  my  temporary  substitute,  or  of  Oounoiu 
agents  appointed  by  me,  or  on  my  nomination."  Then: — "I 
hold  myself  responsible  to  make  good  such  loss."  What  has 
happened  is  this.  There  have  been  extensive  forgeries  of  stamps 
by  subordinate  officers  of  the  Treasury  of  Lucknow.  Against 
Mohan  Lai  himself  there  is  no  charge ;  he  is  perfectly  innocent. 
But  it  is  sought  to  make  him  liable  by  reason  of  the  misconduct 
of  his  subordinates,  and  particularly  of  Hinga  Led,  who  was  first 
the  accountant,  and  then  the  darogah  of  stamps  in  the  Treasury 
of  Lucknow.  The  course  of  proceeding  by  those  ^ho  committed 
the  forgeries  seems  to  have  been  as  follows :  Hinga  Lai  received 
out  of  the  Treasury  stamps  for  sale,  according  as  he  indented  upon 
the  Treasury  for  them.  He  did  not  sell  them  himself,  or  ought 
not  to  have  sold  them  himself,  direct  to  the  purchasers,  but  dis- 
tributed them  to  certain  persons  who  were  licensed  vendors  of 
stamps,  who  dealt  directly  with  the  public,  received  the  money 
from  the  public,  and  whose  duty  it  was  to  pay  that  money  over 
to  the  Treasury.  In  some  cases  it  appears  that  the  purchasers 
paid  direct  to  the  Treasury,  but  either  from  the  purchasers  or  from 
the  vendors  the  Treasury  ought  to  get  the  whole  value  of  the 
stamps  issued  by  it  to  Hinga  Lai.  It  seems  that  there  were 
daily  accounts  stated  between  the  Treasury  and  the  vendors,  but 
between  the  Treasury  and  Hingal  Lai  the  accounts  were  stated 
monthly,  and,  of  course,  at  the  end  of  every  month  it  was  neces- 
sary to  shew  that  the  money  received  by  the  Treasury  was  the 
exact  talue  of  the  stamps  which  had  been  issued,  excepting  such 
as  were  not  then  sold  and  were  accounted  for  as  not  sold.  Hinga 
Lai  colluded  with  the  licensed  vendors.  They  caused  stamps  to 
be  forged  either  by  making  entirely  new  ones,  or  by  altering  some 
genuine  stamps  to  larger  amounts.  The  vendors  sold  those 
forged  stamps,  and  they  paid  the  whole  of  the  proceeds  into  the 
Treasury.  Then  Hinga  Lal9  having  got  real  stamps  from  the 
Treasury,  took  for  himself  and  his  accomplices  so  many  as  were 
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J.  C.        exactly  equivalent  to  the  payments  made  into  the  Treasury.    He 
1885        accounted  every  month,  so  adjusting  his  accounts  as  to  make  the 
SuKbhen  proceeds  paid  into  the  Treasury  for  the  forged  stamps  by  the 
SkobbJIby  o,  licensed  vendors  exactly  square  with  the  value  of  the  stamps 
8™^BF0E    issued  by  the  Treasury  to  him,  excepting  so  far  as  the  same 
Council,     remained  unsold.      This  seems  a  very  curious  and  circuitous 
method  of  committing  a  crime,  and  it  is  not  clear  to  their  Lord- 
ships why  it  was  followed — probably  because  they  are  not  familiar 
with  the  working  of  the  Treasury ;  but  the  Courts  below,  who 
are  familiar  with  these  local  matters,  are  of  opinion  that,  without 
that  circuitous  process,  it  was  impossible  that  the  fraud  could 
have  remained  for  any  length  of  time  undetected.     In  point  of 
fact  it  went  on  for  several  years,  certainly  for  five  years,  but 
the  exact  period  of  time  is  not  material.    Then  it  was  discovered, 
and  the  forgers  were  convicted  and  punished. 

Now  a  claim  is  brought  against  Mohan  Lai  which  is  stated  in 
the  sixth  paragraph  of  the  plaint,  on  the  two  grounds  of  the 
misappropriation  of  the  stamps  by  Hinga  Lai,  and  of  the  mis- 
conduct of  Hinga  Lai  by  falsifying  his  accounts  and  so  causing 
loss  to  the  Government.  The  plaint  states  that  the  stamps 
misappropriated  by  Hinga  Lai  amounted  in  value  to  Ks.18000,  or 
more. 

In  order  to  recover  upon  that  agreement  the  Plaintiff  must 
shew  that  there  is  a  loss  or  deficiency  arising  by  the  misconduct 
of  an  agent  appointed  by  Mohan  Lai,  or  on  his  nomination. 

Upon  that  issue  several  defences  are  offered.  First  it  is  said 
that  Hinga  Lai  was  not  the  agent  of  Mohan  Lai.  Hinga  Lai  was 
employed  in  the  Treasury  from  the  year  1859  onwards,  and  it  is 
admitted  on  the  part  of  the  Appellant  that  up  to  the  year  1873 
Hinga  Lai  was  the  agent  of  Mohan  Lai :  he  was  appointed  by  him, 
was  paid  by  him,  and,  it  may  be  assumed,  was  dismissible  by  him. 
But  in  the  year  1873  the  Government  appointed  Hinga  Lai  to  a 
definite  office,  that  of  accountant  in  the  Treasury,  and  instead  of 
Mohan  Lai  paying  him,  thenceforward  the  Government  paid  him. 
It  is  contended  that  the  change  so  altered  Hinga  LaTs  position,  that 
it  made  him  the  agent  of  the  Government  instead  of  the  agent  of 
Mohan  Lai.  The  question  is  not  of  agency  generally,  but  whether 
Hinga  Lai  was  an  agent  within  the  purview  of  this  agreement  ? 
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Both  Courts  below  have  found  that  he  was,  and  as  far  as  regards       J.  a 
the  issue  whether  Mohan  Lai  nominated  Hinga  Lai,  their  finding       1885 
ought  to  be  taken  as  conclusive  under  the  usual  rule,  that  being  gm  khhxv 
a  pure  matter  of  fact.     Whether  Hinga  Lai  was  agent  within  the  «     £ 
purview  of  this  agreement  is  a  matter  of  law.    Their  Lordships    State  foe 
are  of  opinion  that  the  Courts  below  have  come  to  a  right  con-     Oouxgo* 
elusion  upon  the  evidence,  and  that,  although  it  is  not  proved 
beyond  possibility  of  doubt,  it  is  sufficiently  proved,  in  the  first 
place,  that  Mohan  Lai  nominated  him,  and,  in  the  second  place, 
that  the  change  which  took  place  was  not  such  as  practically  to 
alter  the  relations  between  Mohan  Lai  and  Hinga  Lai,  con* 
sidering  them  as  principal  and  subordinate.    In  point  of  fact 
there  is  reason  to  believe  from  Mohan  LaTs  own  letter  which  he 
wrote  on  the  occasion,  that  no  such  alteration  could  have  been  in 
Ms  contemplation.    It  was  he  who  applied  for  the  change,  and  he 
applied  for  it  on  the  ground  that  his  work  had  increased,  and  his 
security  was  onerous  to  him,  and  he  begged  that  he  might  be 
relieved  from  the  payment  of  the  staff,  including  Hinga  Lai,  and 
also  that  his  salary  might  be  increased  so  as,  he  says,  to  be  up  to 
the  standard  of  the  security  filed  by  him.    The  salary  was  in- 
creased, and,  as  he  made  no  further  application,  we  may  fairly 
assume  that  he  considered  it  adequate  to  the  security  that  he 
gave. 

Taking  Hinga  Lai  to  be  the  agent  of  Mohan  Lai  within  this 
agreement,  has  there  been  misconduct  on  his  part  within  the 
agreement?  Of  course  there  has  been  the  very  grossest  and 
most  glaring  misconduct,  because  he  has  committed  forgery,  but 
the  suit  is  not  founded  on  the  forgery,  and  probably  no  suit  could 
be  founded  on  the  forgery,  because  the  misconduct  contemplated 
by  this  agreement  must  be  some  misconduct  connected  with  the 
business  of  the  agency,  and  forgery  is  in  no  way  connected  with 
the  business  of  the  agency.  For  instance,  if  Hinga  Lai,  after 
receiving  the  stamps  issued  out  of  the  Treasury  to  him,  had 
absconded  with  them  that  afternoon,  that  would  have  been  mis- 
conduct chiefly  connected  with  his  business  as  agent  of  Mohan 
Lai,  and  such  a  case  would  have  fallen  within  the  agreement. 

There  is  no  doubt  that  on  this  part  of  the  case  a  good  deal  of 
difficulty  has  been  introduced  from  the  circumstance  that  what 
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j.  c.  may  be  called  the  root  of  the  misconduct  was  the  forgery,  which 

1885  would  not  directly  afford  ground  for  suit.    But  in  two  respects 

SbTkishkh  there  is  misconduct  which  is  directly  connected  with  the  agency 

*  of  Hinga  Lai,  that  is  to  say,  the  misappropriation  of  the  stamps 

State  fob  which  he  represented  to  hare  been  sold,  and  the  false  accounts 

India  tw 

Council,     which  he  rendered  month  by  month,  and  in  which  he  represented 
those  stamps  to  have  been  sold  by  the  vendors. 

Then  comes  the  question  whether,  there  being  misconduct 
within  the  meaning  of  the  agreement,  the  loss  or  deficiency  has 
arisen  in  consequence  of  that  misconduct  ?  As  respects  the  mis- 
appropriation there  is,  no  doubt,  the  difficulty  that  has  just  been 
mentioned  of  the  forgery  being  calculated  to  cause  loss  in  the  first 
instance,  and  of  its  being  necessary  to  disentangle  the  two  things. 
It  seems  to  hare  been  very  much  argued  in  the  Court  below,  and 
the  point  has  been  mooted  here,  not  by  the  Appellant's  counsel, 
but  by  this  Board,  and  very  carefully  and  ably  argued  at  the  bar 
by  the  Respondent's  counsel,  whether  it  was  possible  to  attribute 
the  loss  to  misappropriation  of  the  stamps,  and  after  much  doubt 
their  Lordships  are  of  opinion  that  the  Court  below  have  rightly 
connected  the  loss  with  the  misappropriation ;  that,  supposing  the 
accounts  to  be  now  taken  between  the  Government  on  the  one 
side,  and  the  Treasurer  of  Lucknow  on  the  other  side,  the  Treasurer 
cannot  claim  to  be  allowed  in  account  those  moneys  which  were 
produced  by  the  forged  stamps,  and  which  were  used  by  Hinga 
Lai  to  cover  his  conversion  to  his  own  use  of  the  genuine  stamps 
that  were  issued  to  him. 

The  case  on  that  point  is  strengthened  very  much  by  the  false 
accounts.  Hinga  Lai  represented  in  bis  monthly  accounts  that 
the  whole  of  the  genuine  stamps  which  he  represented  as  sold  had 
been  sold  by  the  licensed  vendors.  In  point  of  fact  either  they 
never  were  sold  by  the  licensed  vendors,  or  they  had  not  at  that 
time  been  sold,  and,  if  his  accounts  had  told  the  truth  upon  those 
points,  then  the  forgery  must  have  been  discovered  at  once,  and 
it  is  impossible  that  during  a  series  of  years  the  Government  could 
have  lost  the  money  that  it  did  lose  by  the  forgeries. 

That  being  so,  the  only  other  question  is  as  to  the  amount  to 
be  recovered,  and  on  that  point  there  is  a  difference  between  the 
two  Courts.  With  respect  to  the  sum  of  Rs.  11,700  the  two  Courts 
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agree.  But  there  is  a  farther  sum,  making  in  the  whole  Rs.18,100,  J.  G. 
the  amount  claimed,  which  the  Judicial  Commissioner  has  allowed,  1885 
so  far  varying  the  decree  of  the  Court  below.  gw  kiseuh 

It  is  not  necessary  now  to  go  into  the  evidence  upon  that  point,  g^au^y  op 
because  it  is  clearly  shewn  in  the  judgment  of  the  Judicial  Com-    8tatb  for 
missioner  that  the  reason  for  the  District  Judge  giving  judgment     Council. 
only  for  the  lesser  amount  was  that  he  made  a  slip  in  construing 
the  evidence.    He  had  thought  that  there  was  a  contradiction  in 
the  evidence,  because  one  passage  of  it  shews  the  larger  amount 
of  stamps  allowed  by  the  Judicial  Commissioner  to  have  been 
sold,  while  in  another  a  lesser  amount  is  stated.    There  is,  how- 
ever, no  contradiction,  because  the  two  statements  refer  to  two 
different  periods  of  time,  and  the  claim  made  in  this  suit  embraces 
the  longer  period.  Therefore  the  Judicial  Commissioner  was  per- 
fectly right  in  allowing  the  larger  amount. 

That  being  so,  their  Lordships  are  of  opinion  that  the  appeal  of 
Mohan  Lai  should  be  dismissed  with  costs. 

With  respect  to  the  cross  appeal  their  Lordships  think  that  the 
decree  ought  not  to  be  varied  in  respect  of  the  costs  before  the 
Judicial  Commissioner,  and  that  the  cross  appeal  should  be  dis- 
missed with  costs. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accordance 
with  that  opinion. 

Solicitor  for  the  Appellants :  W.  Buttle. 
Solicitor  for  the  Secretary  of  State :  H.  Treasure. 
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J.  a*      MITCHELL Dependant. 

June  19-     MATHUEAl  DASS  and  Anotheb     .     .     .     .     Plaintiffs. 

ON  APPEAL  PROM  THE  HIGH  COURT  AT  ALLAHABAD. 

Law  of  Registration — Act  III,  of  1877,  *.  49 — Confirmation  of  an  unregistered 

Deed. 

Where  a  deed  of  conveyance,  executed  in  1873,  but  unregistered,  was 
inadmissible  in  evidence  under  sect.  49  of  Act  III.  of  1877,  held,  that 
a  registered  deed  of  conveyance,  executed  in  1878,  and  confirming  the 
unregistered  deed  of  1873,  operated  to  pass  the  property. 

The  grantee  under  that  deed  having  paid  the  consideration  money,  and 
being  shewn  to  be  the  true  owner,  the  High  Court  was  wrong  in  holding 
that  his  son,  having  been  allowed  to  be  in  possession,  with  or  without 
payment  of  rent,  must  be  treated  as  owner,  or  that  otherwise  the  provi- 
sions of  the  Registration  Act  would  be  defeated. 

APPEAL  from  a  decree  of  the  High  Court  (Jan.  16,  1882) 
reversing  a  decree  of  the  District  Judge  of  Caumpore  (Sept  9, 
1880). 

The  decree  appealed  from  declared  that  the  property  in  suit, 
situate  in  Cavmpore,  was  the  property  of  William  Mitchell,  and 
liable  to  be  sold  in  execution  of  a  decree  obtained  by  the 
Respondents  against  him. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  judgment  of  the  High  Court  (Straight  and  Tyrrell,  J  J.) 
was  as  follows : — 

"  The  question  for  us  to  determine  is  whether  the  screw-house 
in  suit  was  or  was  not  the  property  of  William  Mitchell  at  the  time 
of  its  attachment  by  the  Plaintiffs,  and  in  considering  this  point 
it  will  of  course  become  necessary  to  decide  upon  the  legitimacy 
or  otherwise  of  the  claim  set  up  by  Alexander  Mitchell.  We  start 
with  this  fact,  at  least  certain,  that  from  the  end  of  1873,  or  the 
beginning  of  1874,  down  to  the  time  of  the  Plaintiff's  attachment, 

*  Present : — Sib  Barnes  Peacock,  Sib  Robebt  P.  Collier,  Sib  Richard 
Couch,  and  Sib  Abthub  Hobhousb. 
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William  Mitchell  was  in  occupation  of  and  carrying  on  his  business       j.  o. 
at  the  premises  in  question,  to  all  external  appearances  as  their       1885 
proprietor  and  owner.    Having  established  this  lengthened  pos-    mttchell 
session  on  the  part  of  their  judgment  debtor,  the  Plaintiffs  reason-     j^^tjra. 
ably  enough  contend  that  they  have,  made  out  a  prima  facie  case,       Dabs. 
which  it  lies  upon  the  Defendants  to  rebut.     We  think  that  this 
is  the  correct  view  of  the  position,  and  that  it  rests  with  Alexander 
Mitchell  to  prove  his  title.   This  he  seeks  to  do  in  a  fashion  which 
is,  to  say  the  least  of  it,  extraordinary.     He  produces  two  docu- 
ments, one  purporting  to  be  a  deed  of  conveyance  of  the  screw- 
house  to  himself,  dated  the  25th  of  September,  1873,  and  the 
other  a  confirmation  bond,  executed  by  the  same  parties  as  the 
conveyance,  and  dated  the  31st  of  December,  1878.    Now  it  is 
obvious  that  the  true  document  of  his  title  is  the  conveyance  of 
1873,  but  unfortunately  for  him  it  is  unregistered,  and  therefore 
inadmissible  in  evidence.     So  the  expedient  of  the  confirmation 
bond  had  to  be  resorted  to,  and  in  March,  1879,  it  was  presented 
to  the  Collector  for  registration.   Now  even  supposing  registration 
had  been  formally  and  properly  completed,  we  should  have  been 
very  strongly  disposed  to  hold  that  such  an  obvious  attempt  to 
defeat  the  provisions  of  the  registration  law  should  not  be  per- 
mitted to  succeed.     Indeed,  to  allow  a  transaction  of  such  a  kind 
to  pass  as  legitimate  would  be  to  throw  the  door  open  to  the  very 
mischief  at  which  this  branch  of  legislation  is  aimed.     But  as  a 
matter  of  fact  the  confirming  bond  of  the  31st  of  December,  1878, 
never  has  been  registered,  whereas  that  of  the  25th  of  September, 
1873,  contains  the  Registrar's  certificate.    It  is  said  on  the  part 
of  the  Defendants  that  this  is  a  mistake,  and  that  the  certificate 
in  reality  applies  to  the  document  of  December,  1878. 

"  All  we  can  say  to  this  is,  that  the  provisions  of  sects.  58,  59, 
and  60  of  Act  III.  of  1877  have  not  been  complied  with,  and  that 
the  instrument  remains  to  all  intents  and  purposes  unregistered. 
We  cannot  regard  this  as  such  'a  defect  in  procedure'  as  is  con- 
templated by  sect.  87,  and  one  which  we  can  pass  over.  We, 
therefore,  think  that  neither  of  the  documents  mentioned  was 
admissible  in  evidence,  and  that  in  admitting  that  of  December, 
1878,  in  proof,  the  Judge  decided  erroneously.  Then  the  ques- 
tion  arises  whether,  failing  the  written  evidence  of  his  title, 
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J.  a  Alexander  Mitchell  can  be  permitted  to  prove  it  aliunde.  If  we 
1885  were  rigidly  to  apply  the  strict  rules  of  law  we  should  say  no,  but, 
Mitchell  *n  order  effectually  and  conclusively  to  dispose  of  the  suit,  we 
Mathura  *hhxk  **  ^)e8'  *°  co&sider  such  facts  as  there  are  in  evidence,  and 
Dass.  to  pass  a  decision  upon  them.  We  find  it  impossible  not  to  regard 
the  story  now  told  by  the  Defendants  with  great  suspicion.  Even 
admitting  that  the  consideration  money  for  the  screw-house  was 
originally  paid  by  Alexander  Mitchell,  the  circumstances  all  point 
to  his  having  done  so  in  order  to  give  his  son,  William,  a  start  in 
business.  He  himself  was  never  in  India,  and  could  have  little 
or  no  knowledge  of  the  value  of  the  premises,  while  the  suggestion 
that  he  fixed  the  amount  of  rent  to  be  paid  for  them  is  absurd. 
The  excuse  that  is  put  forward  for  the  non-registration  of  the  con- 
veyance of  1873,  namely,  that  it  was  through  an  oversight,  does 
not  commend  itself  to  our  minds,  and  it  is  remarkable  that  William 
Mitchell  only  awoke  to  the  omission  that  had  been  made  at  the 
end  of  1878,  when  he  was  on  the  verge  of  insolvency,  and  had 
become  hopelessly  involved.  We  cannot  help  feeling  that  there 
is  much  force  in  the  suggestion  of  the  counsel  for  the  Plaintiff, 
that  registration  of  the  conveyance  of  1873  was  advisedly  and  in- 
tentionally not  made  in  order  to  let  it  appear  that  William  Mitchell 
was  the  owner  of  the  premises.  With  the  exception  of  the  one 
remittance  of  Rs.2000  mentioned  in  the  letter  of  Niccl  Fleming 
&  Co.  of  the  9th  of  August,  1876,  and  the  statement  of  Francis 
Mitchell  that  a  like  sum  had  been  on  one  occasion  sent  through 
himself,  there  is  no  evidence  of  payments  of  money  by  William 
Mitchell  to  his  father.  Not  a  single  entry  under  the  head  of  rent 
in  the  account  books  of  the  firm  of  Mitchell  &  Co.  is  forthcoming, 
nor  is  a  letter  or  receipt  produced  from  Alexander  Mitchell  acknow- 
ledging any  one  of  the  payments  which  are  alleged  to  have  been 
made  on  account  of  rent.  That  moneys  may  have  from  time  to 
time  been  remitted  from  William  Mitchell  to  his  father  by  way  of 
interest  on  the  advances  made  to  start  him  in  business,  is  likely 
enough;  but  be  this  as  it  may,  there  is  not  a  particle  of  satis- 
factory proof  to  shew  that  rent  was  ever  paid  by  William  Mitchell 
to  his  father  in  respect  to  the  screw-house.  Having  regard  to  his 
lengthened  occupation  of  the  premises  as  their  ostensible  owner, 
we  think  strict  proof  should  be  required  that  he  was  in  possession 
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of  them  in  any  other  character,  more  particularly  when  we  find  J.  C. 
that  he  has  incurred  liabilities  to  the  extent  of  Rs.8912,  and  he  1885 
has  only  assets  to  shew  amounting  to  Ks.431."  Mitohkll 

V, 

Doyne,  and  Woodroffe,  for  the  Appellant,  contended  that  no    ^^^ 

prima  facie  case  of  ownership  on  the  part  of  William  had  been       

made  out.  The  title  of  Alexander  was  completely  established  by 
the  deed  of  the  31st  of  December,  1878,  which  with  its  schedules 
were  clearly  admissible  in  evidence.  Act  III.  of  1877,  sect.  49. 
Any  irregularity  of  the  Eegistrar  in  his  indorsement  was  a  mere 
defect  in  procedure,  and  did  not  invalidate  the  registration. 
Eeference  was  made  to  Act  X.  of  1877,  sects.  278,  280 ;  Moham- 
med Eivaz  v.  Birj  Lall  (1) ;  Sah  Mukhun  Lall  Panday  v.  Sah 
Eoondun  Lall  (2). 

The  Respondents  did  not  appear. 

•  ♦ 

The  judgment  of  their  Lordships  was  delivered  by 
Sib  Barnes  Peacock: — 

Their  Lordships  are  of  opinion  that  the  decision  of  the  High 
Court  in  this  case  was  erroneous,  and  that  it  ought  to  be  re- 
versed. 

It  appears  that  an  action  was  brought  on  the  14th  of  June, 
1880,  praying : — "  That  a  decree  for  establishment  of  right,  as 
provided  by  sect.  283  of  Act  X.  of  1877,  be  passed,  with  the  order 
that  the  disputed  property  is  the  property  of  W*  Mitchell,  judg- 
ment debtor,  and  is  liable  to  be  sold  by  auction  in  execution  of 
the  Plaintirs  decree."    On  the  11th  of  June,  1879,  the  Plaintiffs 
obtained  a  decree  under  an  arbitration  award  against   William 
Mitchell.    In  the  execution  of  that  decree  a  screw-house,  which 
was  in  the  possession  of  William  Mitchell,  was  attached.     Upon 
that  attachment  being  made  Alexander  Mitchell,  the  father  of  the 
Defendant  William,  objected,  and  claimed  that  the  property  was 
not  the  property  of  William,  but  was  the  property  of  him,  Alex- 
ander.    The  matter  was  investigated  by  the  Court  out  of  which 
the  execution  issued,  in  accordance  with  the  provisions  of  the 
Code  of  Procedure ;  and  having  received  evidence  in  the  case,  the 

(1)  Law  Rep.  4  Ind.  Ap.  175.  (2)  Law  Rep.  2  Ind.  Ap.  211. 
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J.  G.        Court  decided  that  the  property  belonged  to  Alexander  and  not  to 

1885         William,  and  released  it  from  execution.    That  order  was  not 

Mitohxll    appealable ;  but  the  Plaintiff,  the  then  execution  creditor,  being 

_,  v-         dissatisfied  with  the  order,  the  present  suit  was  commenced,  in 

Dabs.       accordance  with  the  provisions  of  the  Code  of  Procedure,  to  have 

it  declared  that  the  property  was  the  property  of  the  son,  and 

liable  to  be  seized  in  execution ;  it  was  in  substance  to  reverse 

the  order  of  the  Court  out  of  which  the  execution  issued. 

The  way  in  which  the  father  endeavoured  to  make  out  his 
title  was  this.  He  said  that  on  the  25th  of  September,  1873,  he 
purchased  the  property  from  Messrs.  Nicol  Fleming  &  Co.  It 
appears  that  the  deed  of  conveyance  which  he  attempted  to  put 
in  evidence  to  prove  that  Messrs.  Nicol  Fleming  &  Co.  conveyed 
the  property  to  him  had  not  been  registered.  By  the  Registration 
Act — Act  III.  of  1877,  sect  49 — it  is  enacted  that  "  No  document 
required,  by  sect.  17  to  be  registered," — and  the  document  of  1873 
was  a  document  of  that  nature — "  shall,  unless  it  be  registered, 
be  received  as  evidence  of  any  transaction  affecting  such  pro- 
perty, or  conferring  such  power."  The  deed,  therefore,  not 
having  been  duly  registered,  was  not  admissible  in  evidence. 
But  Alexander  Mitchell  produced  a  subsequent  deed,  namely,  a 
deed  which  was  executed  on  the  31st  of  December,  1878.  It 
refers  to  the  deed  of  1873,  which  is  set  out  in  a  schedule  as  part 
of  the  deed  of  1878.  The  memorandum  of  registration  was 
written,  not  on  the  first  sheet  of  the  deed  of  1878,  but  at  the  end 
of  the  deed  which  was  annexed  as  a  schedule  to,  and  was  conse- 
quently part  of  the  deed  of  1878.  The  deed  of  1878  not  only 
confirmed  the  deed  of  1873,  but  it  went  on  to  state  that  the 
parties  to  the  deed  did,  and  each  of  them  did,  "  according  to  their 
and  his  respective  estates  and  interests,  grant,  convey,  assign,  and 
confirm  unto  the  said  Alexander  Mitchell,  his  heirs,  executors, 
administrators,  and  assigns,  the  piece  or  parcel  of  land  " — which  is 
the  subject-matter  of  the  dispute  in  this  case.  So  that  the  deed  of 
1878  was  an  actual  conveyance  from  Messrs.  Nicol  Fleming  &  Co. 
to  Alexander  Mitchell.  Nicol  Fleming  &  Co.  were  proved  to  have 
purchased  it  from  Gavin  Sibbald  Jones,  who  had  mortgaged  it  to 
a  person  of  the  name  of  Churcher.  There  is  no  doubt  that  the 
property  having  been  the  property  of  Nicol  Fleming  &  Co.,  passed 
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by  that  deed  from  Niool  Fleming  &  Co.  to  Alexander  Mitchell,       J.  0. 
but  it  was  alleged  in  the  plaint  that  that  deed  was  fraudulent  and       1885 
void.     The  fourth  paragraph  of  the  plaint  says: — "The  said    Mitchell 
property  belongs  exclusively  to  W.  Mitchell,  and  he  is  in  proprie-    ^athura 
tary  possession  thereof :  the  sale  deed  is  quite  fictitious,  collusive,       D^8»- 
and  invalid,  and  executed  without  receipt  of  consideration  money." 
It  is  not  attempted  to  impute  any  fraud  to  Nicol  Fleming  &  Co. 
They  received  the  consideration  money  of  Bs.12,406,  and  con- 
veyed the  estate.    The  fraud  attempted  to  be  made  out  is  that 
the  conveyance  was  to  Alexander  Mitchell,  instead  of  the  son, 
William  Mitchell.    The  question  is,  who  paid  the  consideration 
money  for  the  conveyance?  Was  it  William  Mitchell,  or  Alexander 
Mitchell  f    There  is  no  evidence  to  shew  that  William  Mitchell 
had  the  means  of  purchasing  the  property.    He  had  been  acting 
merely  as  assistant  of  Nicol  Fleming  &  Co.  in  conducting  the 
mill  for  them  before  the  sale,  and  he  continued  to  occupy  the 
premises  afterwards. 

It  was  proved  that  the  consideration  money  for  the  conveyance 
was  paid  by  Alexander  Mitchell.  It  was  not  paid  by  William 
Mitchell  in  Cawnpore,  but  to  Nicol  Fleming  &  Co.  in  England  by 
Alexander  Mitchell,  who  lived  in  Scotland. 

There  was  no  evidence  whatever  to  shew  that  William  Mitchell 
was  the  real  purchaser,  or  that  Alexander  was  merely  benami  for 
him,  and  their  Lordships  think  that  the  decision  of  the  first 
Judge,  that  the  property  was  Alexander  Mitchell's  and  not  William 
MitehelTs,  was  correct. 

It  has  been  urged  by  Mr.  Woodroffe,  and  very  properly  urged, 
that  it  required  some  strong  evidence  to  overturn  the  decision  of 
the  Judge  of  the  execution  Court,  who,  upon  hearing  the  evi- 
dence, came  to  the  conclusion  that  the  property  \*as  Alexander 
MitchelTs,  and  he  asked,  Was  there  any  sufficient  evidence  that  it 
was  the  property  of  William  given  before  the  Judge  of  the  first 
Court,  who  decided  in  accordance  with  the  view  of  the  Court  of 
execution  ?  There  appears  to  be  no  evidence.  The  evidence,  on 
the  contrary,  shews  that  the  money  was  paid  by  Alexander. 

The  Judges  of  the  High  Court  place  some  reliance  upon  the 
fact  that  the  first  deed  was  not  registered  in  1873.  They  say : — 
"Having  established  this  lengthened  possession  on  the  part  of 

O  2 


156  INDIAN  APPEALS.  [L.  fc. 

j.  o.  their  judgment  debtor,  the  Plaintifffe  reasonably  enough  contend 
1885  that  they  have  made  out  a  prima  facie  case,  which  it  lies  upon 
Mitchell  the  Defendants  to  rebut.  We  think  that  this  is  the  correct  view 
M  *  ra  °^  ^e  P°siti°n>  an(l  that  it  rests  with  Alexander  Mitchell  to  prove 
Dabs.  Lis  title.  This  he  seeks  to  do  in  a  fashion  which  is,  to  say  the 
least  of  it,  extraordinary.  He  produces  two  documents,  one  pur- 
porting to  be  a  deed  of  conveyance  of  the  screw-house  to  himself, 
dated  the  25th  of  September,  1873,  and  the  other  a  confirmation 
bond  executed  by  the  same  parties  as  the  conveyance,  and  dated 
the  31st  of  December,  1878.  Now  it  is  obvious  that  the  true 
document  of  his  title  is  the  conveyance  of  1873,  but  unfortunately 
for  him  it  is  unregistered,  and  therefore  inadmissible  in  evidence.** 
That  document  was  not  proved.  It  could  not  be  proved  because 
it  could  not  be  given  in  evidence.  But  the  fact  that  the  deed 
itself  could  not  be  given  in  evidence  was  no  reason  why  the  deed 
of  1878  should  not  be  given  in  evidence,  and  that  deed,  referring 
to  the  deed  of  1873,  was  proved  to  have  been  executed,  and  their 
Lordships  consider  that  it  was  duly  registered.  "Now  it  is 
obvious  " — the  Judges  say — "  that  the  true  document  of  his  title 
is  the  conveyance  of  1873 ;  but  unfortunately  for  him  it  is  un- 
registered, and  therefore  inadmissible  in  evidence.  So  the  expe- 
dient of  the  confirmation  bond  had  to  be  resorted  to,  and  in 
March,  1879,  it  was  presented  to  the  Collector  for  registration. 
Now  even  supposing  registration  had  been  formally  and  properly 
completed,  we  should  have  been  very  strongly  disposed  to  hold 
that  such  an  obvious  attempt  to  defeat  the  provisions  of  the  regis- 
tration  law  should  not  be  permitted  to  succeed.  Indeed,  to  allow 
a  transaction  of  such  a  kind  to  pass  as  legitimate  would  be  to 
throw  the  door  open  to  the  very  mischief  at  which  this  branch  of 
legislation  is  aimed.'*  Their  Lordships  do  not  understand  what 
is  the  mischief  to  which  the  Judges  allude.  The  Registration  Aet 
was  not  passed  to  avoid  the  mischief  of  allowing  a  man  to  be  in 
possession  of  real  property  without  having  a  registered  deed,  bat 
as  a  check  against  the  production  of  forged  documents,  and  in 
order  that  subsequent  purchasers,  or  persons  to  whom  subsequent 
conveyances  of  property  were  made,  should  not  be  affected  by 
previous  conveyances  unless  those  previous  conveyances  were 
registered.    The  Registration  Act9  as  regards  real  property,  was  not 
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intended  to  be  a  clause  similar  to  that  which  is  in  the  Bankrupt 
and  Insolvent  Acts,  by  which  persons  who  are  allowed  to  be  in 
the  order  and  disposition  of  goods,  with  the  consent  of  the  real 
owners,  are,  as  against  creditors,  to  be  considered  the  real  owners. 
Their  Lordships  therefore  think  that  the  second  deed  of  con- 
veyance, being  registered,  was  a  valid  conveyance  of  the  property 
from  Messrs.  Nieol  Fleming  &  Co.  to  Alexander  Mitchell,  and  that 
it  passed  that  property  to  Alexander,  unless  there  was  fraud  either 
between  those  who  conveyed  the  property  to  Alexander,  or  between 
Alexander  and  his  son,  in  taking  the  conveyance  to  Alexander  as 
the  person  who  had  really  purchased  the  property,  instead  of  to 
the  son,  who  was  in  possession  of  the  property,  and  who  it  is  said 
paid  the  purchase-money.  Their  Lordships  see  no  evidence  at  all 
to  shew  that  there  was  any  fraud  of  that  kind,  or  between  Alexander 
and  his  son,  in  having  the  confirmation  deed  of  1878  executed  to 
the  father. 

With  reference  to  the  persons  who  paid  the  money,  it  was 
stated  by  the  brother  of  William  that  the  father  had  advanced 
the  money  for  the  purpose  of  promoting  the  interests  of  his  son. 
There  was  some  evidence  given  of  rent  having  been  paid  by 
William  Mitchell  to  his  father  for  this  property.  It  certainly  was 
not  very  clearly  proved  that  the  rent  was  regularly  paid.  It  was 
said  there  were  letters  shewing  that  the  different  payments  had 
been  made,  but  those  letters  were  not  produced.  There  certainly 
was  one  letter  produced  in  which  Messrs.  Nicol  Fleming  &  Co. 
admitted  to  have  received  a  sum  of  Rs.2000  from  William,  in 
order  to  make  a  remittance  to  the  father  of  £150.  But  the  Judges 
put  it  in  this  way : — "  Not  a  single  entry  under  the  head  of  *  rent  * 
in  the  account-books  of  the  firm  of  Mitchell  &  Co.  is  forthcoming, 
nor  is  a  letter  or  receipt  produced  from  Alexander  Mitchell  acknow- 
ledging any  one  of  the  payments  which  are  alleged  to  have  been 
made  on  account  of  rent.  That  moneys  may  have  from  time  to 
time  been  remitted  from  Mitchell  to  his  father,  by  way  of  interest 
on  the  advances  made  to  start  him  in  business,  is  likely  enough ; 
but  be  this  as  it  may,  there  is  not  a  particle  of  satisfactory  proof 
to  shew  that  rent  was  ever  paid  by  William  Mitchell  to  his  father 
in  respect  to  the  screw-house."  Whether  the  rent  was  ever  paid 
by  William  Mitchell  to  his  father  is  not  the  question.     The  ques- 
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tion  is,  who  paid  the  consideration  money  for  the  conveyance  from 
Messrs.  Nicol  Fleming  &  Co.  to  Alexander  ?  Their  Lordships  think 
that  the  evidence  clearly  shews  that  the  consideration  was  paid 
by  the  father,  and  that  he  took  the  conveyance  to  himself.  There 
was  no  evidence  to  shew  that  the  father  lent  the  money  to  his 
son,  and  that  the  son  was  the  real  purchaser.  Even  if  the  father 
lent  the  money  to  the  son  it  is  natural  that  he  should  take  the 
conveyance  to  himself  as  a  security  for  the  repayment  of  the 
loan. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  prima  fade  case  which  was  made  out  by  shewing  that  William 
Mitcliell  was  in  possession,  has  been  rebutted  by  the  evidence  shear- 
ing that  the  father  paid  the  consideration  money  for  the  convey- 
ance to  himself,  and  that  the  property  was  conveyed  to  him. 
Their  Lordships  therefore  think  that  the  decision  of  the  Judge 
of  the  execution  Court,  that  the  property  was  the  property  of 
Alexander,  and  not  the  property  of  William,  was  correct;  and 
that  this  suit  must  fail  in  asking  to  have  that  judgment  reversed. 
The  Court  of  first  instance,  in  the  suit  which  is  now  under  con- 
sideration, concurred  with  the  decision  of  the  Judge  of  execution* 

Their  Lordships  think  the  decision  of  the  first  Judge  was 
correct,  and  that  the  High  Court  were  in  error  in  reversing  that 
decision. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
•  Her  Majesty  to  reverse  the  decision  of  the  High  Court,  and  to 
order  that  the  suit  be  dismissed  with  the  costs  in  the  High  Court 
The  costs  of  this  appeal  must  be  paid  by  the  Respondents. 


Solicitors  for  the  Appellant :  Sanderson  &  Holland. 
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MOULVI  MUHAMMAD  ABDUL  MAJID     .     Defendant ;        J. C* 


AND 


1885 


MUSSUMAT  FATIMA  BIBI Plaintiff.       *—«i  24- 

ON  APPEAL  FROM  THE  HIGH  COURT  AT  ALLAHABAD. 

Mahomedan  Will — Construction^-"  Always  and  for  ever"  need  not  denote  more 

than  Life  Interest — Restriction  on  Alienation, 

The  Defendant  having  claimed  to  retain  exclusive  possession  of  the  pro- 
perty in  suit  subject  to  the  conditions  of  a  will  and  in  order  to  carry  out 
its  provisions : — 

Held,  that,  although  by  the  will  the  management  of  the  said  property 
was  given  to  the  Defendant's  father  "  always  and  for  ever,'*  that  expression 
did  not  per  se  extend  the  interest  beyond  the  life  of  the  person  named : 

Held,  further,  that  on  the  true  construction  of  all  the  provisions  in  the 
will,  the  Plaintiff  was  entitled  to  the  shares  given  her  in  full  proprietary 
right,  notwithstanding  an  attempt  in  the  will  to  control  her  in  the  disposi- 
tion thereof  and  to  prevent  her  parting  with  them  to  strangers. 

A.PPEAL  from  a  decree  of  the  High  Court  (Jan.  1,  1882), 
affirming  a  decree  of  the  Subordinate  Judge  of  Jaunpur  (June  18, 
1880)  in  favour  of  the  Plaintiff. 

The  question  in  dispute  was  as  to  the  construction  of  the  will, 
which  is  sufficiently  set  out  in  the  judgment  of  their  Lordships, 
and  the  consequent  right  of  the  Respondent  to  the  relief  prayed 
by  her,  namely,  that  she  should  obtain  actual  possession  by  regis- 
tration in  the  Collector's  books  of  that  share  of  her  father's  estates 
of  which  the  beneficial  interest  was  given  to  her  by  the  will. 

Covrie,  Q.C.,  and  Doyne,  contended  that  by  the  true  construc- 
tion of  the  will  the  Appellant  was  entitled  to  succeed  to  his 
father  as  the  manager  of  his  grandfather's  estate,  subject  to  the 
Respondent's  right  to  receive  her  share  of  the  profits.  The 
Respondent's  construction  tends  to  break  up  the  estate  and  to 
defeat  the  general  intention  of  the  testator. 

Graham,  Q.C.,  and  Mayne,  for  the  Respondent,  were  not  called 

upon. 

*  Present: — Sue  Babnks  Peacock,  Sib  Robert  P.  ColIier,  Sib  Richard 
Couch,  and  Sib  Arthub  Hobhoube. 
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j.  c.  The  judgment  of  their  Lordships  was  delivered  by 

—  Sir  Richard  Couch  : — 

MOILTT 

Mchammad       T}ie  question  in  this  appeal  arises  out  of  a  disposition  of  his 

v.  property  made  by  one  Imam  Baksh.    The  disposition,  which  was 

Fatima  Bibl  no*  strictly  a  will,  because  it  was  made  in  his  lifetime  and  he 

reserved  to  himself  some  benefit  under  it,  was  made  on  the  19th 

of  August,  1860,  and  he  died  about  a  year  afterwards.  At  the 
time  he  made  it  the  state  of  the  family  was  this.  He  had  two 
wives.  By  the  first  he  had  a  daughter,  Mussumat  Fatima  Bibi, 
who  had  had  a  son,  Hafiz  Syud-ud-din,  then  dead.  He  had  had 
another  daughter,  Mussumat  Makki  Bibi,  who  had  died,  leaving 
two  children,  Muhammad  Ibrahim  and  Mariam  Bibi.  By  the 
second  wife  he  had  a  son,  Moulvi  Muhammad  Haidar  Hussain, 
who  died  in  July,  1875,  leaving  his  eldest  son,  the  present  Appel- 
lant and  the  Defendant  in  the  suit,  and  other  children.  The  con- 
tention between  the  Appellant  and  the  Respondent  arose  after 
his  death.  It  was  this,  as  stated  in  the  plaint  of  the  Respondent 
which  was  filed  on  the  5th  of  May,  1879.  In  that,  she  states  the 
disposition  of  the  property  by  her  father,  Imam  Baksh,  and  that 
the  management  of  the  whole  property. was  entrusted  to  Haidar 
Hussain,  and  after  the  death  of  Imam  Baksh,  she,  the  Plaintiff, 
confirmed  him  as  manager,  and  that  she  had  not  disputed  any 
of  the  rights  of  Haidar  Hussain.  Then,  after  stating  that  he  was 
in  possession  of  the  property  and  acted  as  manager,  and  stating 
his  death,  she  says  that,  after  his  death,  the  Defendant,  without 
the  consent  and  permission  of  the  Plaintiff,  improperly  took  pos- 
session of  the  property  constituting  her  share,  and  asked  the 
Revenue  Court  to  enter  his  name  in  the  place  of  that  of  Haidar 
Hussain,  and  that  she  gave  notice  to  the  Revenue  Court  of  her 
dissent  from  that.  She  then  goes  on  to  say,  "  That  the  Defendant, 
notwithstanding  his  want  of  right,  not  only  arbitrarily  declares 
himself  to  be  the  manager  of  the  whole  property,  but  considers 
and  represents  himself  to  be  the  permanent  owner  of  the  whole 
property,  and  by  his  own  authority,  and  with  the  view  of  injuring 
the  Plaintiff,  has  committed  and  omitted  to  do  acts  calbulated  to 
cause  great  loss  to  her;  and  she  prays  that  a  decree  may  be 
passed  in  her  favour,  declaring  her  right,  permanent  proprietary 
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title  and  possession  to  her  share  in  the  property  detailed  below,"  J.  0. 

and  "  that  complete  possession  of  her  share  may  be  awarded  to  1885 

her:  that  the  Defendant's  possession  and  management  may  be  m^Jlvi 

removed."  Muhammad 

Abdul  Majid 

The  Defendant,  in  his  written  statement,  sets  up  this  claim :         v. 

— —  — —  HUSBUMAT 

"  From  the  death  of  Maulvi  Muhammad  Haidar  Hussain  the  whole  Fatima  Biw. 
property  mentioned  in  the  will  and  the  agreement  legally  devolved 
upon  and  came  into  the  possession  of  the  Defendant  under  the 
express  conditions  and  directions  of  the  said  documents,  and 
with  reference  to  inferences  drawn  from  them.  According  to  the 
terms  of  the  will,  the  rules  of  Hahomedan  law,  and  the  princi- 
ples of  justice,  the  Defendant  alone  is  entitled  and  competent  to 
retain  possession  (subject  to  the  conditions  of  the  will)  in  order 
to  carry  out  its  provisions,  which  are  to  be  carried  out  in  per- 
petuity and  for  ever,  and  not  for  a  limited  period."  It  may  here 
be  noticed  that  the  Defendant  is  not  the  only  heir  of  Muhammad 
Haidar  Hussain,  there  are  other  persons  who  are  also  his  heirs. 
The  contention  is  that  although  the  Defendant  is  only  one  of  the 
heirs  he  alone  is  entitled  and  competent  to  retain  possession. 

This  being  the  contention  of  the  parties,  the  provisions  in 
the  document  may  now  be  looked  at,  to  see  how  far  the  Defen- 
dant's contention  is  supported  by  its  provisions,  and  how  far  the 
right  of  the  Plaintiff  to  recover  in  this  suit  is  established.  Imam 
BaJcsh  begins  by  saying,  "  I  had  two  wives  married  according  to 
the  Mahammadan  law,  one,  Musammat  Hingan  Bibi,  who  is  at 
present  alive,  and  by  whom  I  had  two  daughters,  one,  Musammat 
Fatima  Bibi,  who  is  alive,  and  her  son,  Hafiz  Syud-ud-din 
Mohammad  Syud  Bukht,  now  deceased,  was  adopted  by  me  as  my 
son,  and  the  other,  Musammat  MaJchi  Bibi,  who  died,  leaving  one 
son,  Muhammad  Ibrahim,  and  a  daughter,  Mariam  Bibi,  minors. 
My  second  married  wife  died,  and  Maulvi  Muhammad  Haidar  Hus- 
sain, a  son  by  her,  is  alive.  Therefore,  according  to  the  Maham- 
madan law,  Musammat  Fatima  Bibi,  my  daughter,  and  Maulvi 
Muhammad  Haidar  Hussain,  the  children  of  my  loins,  are  my 
legal  heirs."  He  then  goes  on  to  provide  that  the  whole  income 
of  four  annas  share  of  his  villages  and  estates  shall  be  devoted  to 
charity  and  works  of  beneficence,  and  the  remaining  12  annas  of 
the  villages  and  estates  and  the  whole  of  his  other  property  shall 
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J.  O.       be  divided  into  four  "  sehams  "  (shares),  and  gives  one  share  to 

1885        Eafiz  Syud-ud-din  Mohammad  Syud  BukJU,  one  to  Fatima  Bibi, 

Moulvi     oue  to  Maulvi  Muhammad  Eaidar  Eussain,  and  one  to  Muhammad 

>UDm^MAjn)  ^yra^m  an(*  Mariam  Bibi,  and  says  : — "  During  my,  the  declar- 

v.         ant's  lifetime,  they  shall  continue  to  receive  the  profits  of  those 

3fU8SUMAT  

Fatima  Bibi.  '  sehams *  (shares) ;  the  one  '  seham '  of  Hafiz  Syud-ud-din  Maham- 
mad  Syud  Bukht  will  be  received  by  his  mother,  Fatima  Bibi. 
She  will  be  the  owner  of  her  own  one  '  seham '  and  of  one '  seham ' 
of  Hafiz  Syud-ud-din  Mohammad  Syud  Bukht,  in  all  of  two 
*  sehams.9     She  is  at  liberty  to  give  them  to  anyone  she  may  like 
among  her  own  children.    It  will  be  necessary  and  incumbent  on 
all  the  said  heirs  to  perform  all  the  necessary  and  obligatory  terms 
of  this  document,  which  they  have  of  their  own  will  consented  to 
observe,  and  they  will  not  have  the  power  to  dissent  from  it  on 
any  plea  of  law  or  Mahammadan  law."    The  assent  which  is  here 
stated  is  shewn  by  their  putting  their  names  to  the  document 
after  the  signature  of  Imam  Baksh.    Then  in  the  third  clause  he 
provides  for  what  is  to  be  done  with  the  four  annas  share  which 
was  devoted  to  charity.     He  says: — "He,  Maulvi  Muhummad 
Eaidar  Eussain,  shall  always  be  the  manager  of  this  four  anna 
share ;  none  of  the  heirs  shall  have  the  right  to  interfere  in  any 
way  in  the  aforesaid  four  anna  share.    It  shall  be  incumbent  on 
Maulvi  Muhammad  Eaidar  Eussain  to  keep  the  entire  manage- 
ment in  his  own  hands."    A  little  lower  down  he  says,  "  After 
Maulvi  Muhammad  Eaidar  Eussain,  whoever  from  the  descend- 
ants is  just,  virtuous,  and  capable  of  performing  this  duty,  shall 
be  the  superintendent  and  manager  of  that  four  anna  share. 
In  short  my,  the  declarant's,  object  is  this — that  the  manager- 
ship and  superintendentship  should  always  continue  with  Maulvi 
Muhammad  Eaidar  Eussain,  and  after  him,  as  specified  above, 
whoever  among  the  descendants  is  capable  of  performing  this 
work."    The  word  "descendants"  there  means  among  his  own 
descendants — not   limited   to  the  descendants  of  Muhammad 
Eaidar  Eussain;  and  as  far  as  this  provision  goes  it  would 
seem  to  point  to  some  selection  being  made  from  amongst  his 
descendants  in  order  to  have  a  person  who  should  have  the 
management  of  the  charity  property.    Then  we  come,  under  the 
fifth  clause,  to  the  provision  which  he  makes  with  regard  to  the 
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remainder  of  his  property.    In  the  fourth  clause  he  had  said  what  J.  C. 

there  seems  to  be  no  doubt  was  his  wish : — "  The  aforesaid  heirs  1885 

should  continue  in  harmony,  and  eat  and  reside  together,  so  that  Mcm^vi 

being:  united  the  estate  may  continue  to  improve  and  the  name  Muhammad 

°  j  r  Abdul  Majid 

always  be  preserved."  In  the  fifth  he  says,  "  Mavlvi  Muhammad  *. 
Haidar  Hussain  shall  continue  in  possession  and  occupancy  of  the  fatiua  Bibi. 
full  sixteen  annas  of  all  the  estates,  villages,  lands  lying  at 
different  places,  and  moveable  and  immoveable  property  (collec- 
tions from  the  villages).  All  the  matters  of  management  in 
connection  with  this  estate  should  necessarily  and  obligatorily  rest 
always  and  for  ever  in  the  hands  of  Mavlvi  Muhammad  Haidar 
Hussain."  Here  we  have  the  words,  "  always  and  for  ever."  But 
these  words,  according  to  several  decisions  of  this  Board  do  not 
per  86  extend  the  interest  beyond  the  life  of  the  person  who  is 
named.  Per  se  they  are  satisfied  by  limiting  the  interest  which 
is  there  given  to  the  life  of  Muhammad  Haidar  Hussain.  The 
Subordinate  Judge  has  made  observations  upon  the  meaning  of 
these  words  which  are  quite  supported  by  the  authorities.  So  far, 
then,  there  is  nothing  in  the  words  used  by  the  testator  to 
indicate  an  intention  that  the  possession  and  management  were 
to  go  to  any  one  of  his  descendants  after  the  death  of  Muham- 
mad Haidar  Hussain.  He  then  gives  directions  as  to  the  re- 
cording of  the  name,  and  goes  on  to  say: — "No  heir  and  no 
stranger  shall  at  any  time  or  period  have,  on  any  ground,  or  in 
any  way,  power  to  object  to  or  oppose  any  of  the  matters  above 
mentioned,  or  to  take  possession  or  to  make  any  arrangements  of 
his  own  regarding  the  estates.  In  all  these  matters  all  persons 
shall  be  entirely  powerless ;"  shewing  there  an  intention  to  keep 
the  property  in  the  hands  of  his  family  if  possible,  and  that  no 
strangers  should  at  any  time  come  in  and  have  any  part  of  it 
This  is  still  further  shewn  by  the  sixth  paragraph.  But  before 
that  he  directs  that  Haidar  Hussain  is  to  make  collections  of  the 
profits,  and  says  that  he  is  to  pay  the  profits  of  two  out  of  the 
four  shares  to  Fatima  Bibi,  "  and  the  profits  of  one  seham  he  may 
take  himself,  and  the  profit  of  one  share,  that  of  Muhammad 
Ibrahim  and  Mariam  Bibi,  after  deducting  the  expenses,  he  is  to 
keep  in  deposit  with  himself,"  according  to  the  provisions  of  a 
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J.  0.        subsequent  clause.     This  part  clearly  shews  that  what  he  intended 

1885        was  that  during  the  life  of  Haidar  Hussain  he  was  to  give  to  the 

Moclvi     parties  their  shares  of  the  profits.    But  there  is  no  direction  that 

Abbvl  Majid  ^8  should  be  done  by  any  other  person  after  the  death  of  Haidar 

__    ••         Hussain.    The  direction  is  applicable  to  Haidar  Hussain  only. 

MU88UMAT  ... 

Fatima  Bim.  who  is  directed  himself  to  pay  the  profits.  Then  he  says :—  u  My, 
the  declarant's,  real  object  is  that  all  my  estates  may  always 
remain  in  possession  of  my  descendants  as  specified  above** — 
repeating  the  intention  previously  shewn — "and  no  interference 
of  any  stranger  on  any  account  may  be  permitted  therein,  and  my 
property  should  not  be  allowed  to  pass  into  the  hands  of  any 
stranger.  Hence  I  enjoin  on  Musammat  Fatima  Bibi,  Maulvi 
Muhammad  Haidar  Hussain,  Muhammad  Ibrahim,  Mariam  Bibi, 
and  also  their  descendants,  generation  after  generation  in  per* 
petuity,  that  when  any  of  them  is  disposed  to  transfer  his  share 
by  sale,  mortgage,  or  lease,  &c,  then  he  must  first  offer  to  transfer 
to  all  of  his  sharers  in  property ;  and  so  long  as  the  sharers  are 
willing  to  take  it  he  must  by  no  means  transfer  to  others." 
There,  it  may  be  observed,  he  does  not  speak  of  profits*  He  had 
spoken  previously  of  the  shares  and  profits ;  but  here  he  seems 
to  be  speaking  of  shares  in  the  property,  and  the  shares  of  the 
different  persons,  amongst  others  of  Fatima  Bibi,  and  he  directs 
that  they  shall  not  transfer  their  shares  of  the  property  to 
strangers.  Certainly  that  does  not  indicate  an  intention  that 
the  property  should  not  be  vested  after  the  death  of  Haidar 
Hussain  in  the  persons  to  whom  he  had  given  the  shares.  Then 
he  says : — "  The  stranger  will  not  have  any  power  to  take  any 
possession  or  occupancy  of  the  transferred  property  beyond  re- 
ceiving the  profits  which  will  be  handed  to  him;"  and  "The 
purchaser  also,  beyond  receiving  the  profits,  shall  have  no  power 
or  right  of  possession  or  occupancy  over  the  property  sold ;  nor 
by  the  auction  shall  the  right  of  possession  and  management  be 
•  disturbed  of  Maulvi  Muhammad  Haidar  Hussain,  or  whoever  may 
be  his  representative."  Mr.Courie  rightly  admitted  that  by 
"  representative''  here  is  meant,  not  a  successor  of  Haidar  Hussain 
in  the  right  of  Haidar  Hussain  in  any  way,  but  a  person  who 
might,  during  Haidar  Hussain  8  life,  be  his  agent ;   thus  again 
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indicating  that  he  was  making  a  provision  rather  for  what  was  to  J.  G. 
be  done  during  the  life  of  Haidar  Hussain  than  for  what  was  to  be  1885 
done  afterwards.  Moulyi 

These  are  the  provisions  of  the  will,  and  it  is  difficult  to  see  in  AmmLl&uiu 
them  any  provision  by  the  settlor  which  would  confer  upon  the  «■ 

JvLXJoOU  M  AT 

present  Defendant  the  right  which  he  now  claims  to  have.  There  FatimaBibi. 
is  nothing  to  shew  that  the  heirs  of  Haidar  Hussain  were  to  take 
his  place  in  the  succession  and  management,  and,  even  if  there 
were,  there  would  be  this  difficulty,  that,  if  it  went  by  right  of 
succession  to  the  heirs  of  Haidar  Hussain,  they  would  all,  and 
not  the  present  Defendant  alone,  come  in.  Thus  expressions 
clearly  denoting  that  the  management  is  to  be  in  a  single  hand 
would,  by  a  strained  application  of  them  to  a  period  beyond  the 
life  of  Haidar  Hassain,  be  used  to  vest  the  management  in  a 
bumber  of  hands. 

.  >  •  •  • 

It  has  been  contended  by  Mr.  Doyne  that  there  ought  to  be, 
and  that  there  might  be,  a  selection,  by  some  sort  of  family 
council,  of  one  of  the  heirs  of  Haidar  Hussain,  who  should  succeed 
him  in  the  management,  and,  in  default  of  any  appointment  by  a 
kind  of  family  council,  that  it  might  be  made  by  the  Court  We 
find  in  this  document  no  provision  of  the  kind,  nothing  to 
indicate  that  it  was  the  intention  of  the  settlor  that  there  should 
be  any  selection;' and  it  seems  to  their  Lordships,  whatever 
might  have  been  the  wish  of  the  settlor  to  keep  the  property  in 
the  family,  impossible  to  say  that  he  has  so  framed  this  instru- 
ment as  to  carry  out  such  an  intention  or  to  effectuate  such  a 
wish  beyond  the  life  of  Haidar  Hussain.  The  right  of  Fatima 
Bibi  to  her  shares  in  the  property  is  clear  upon  the  terms  of  this 
instrument,  unless  the  Defendant  could  shew  that  there  were 
provisions  in  it  which  would  control  that  part  of  it,  and  limit  her 
for  ever  (for  that  seems  to  be  the  contention)  simply  to  an  enjoy- 
ment of  the  profits,  and  not  to  have  any  other  interest  in  the 
property.  There  are  words  which  indicate  an  intention  that  she 
should  take  an  interest  in  the  property  with  an  attempt,  no  doubt, 
to  control  her  in  the  disposition  of  it,  and  to  prevent  her  parting 
with  it  to  strangers. 

It  is  unnecessary  to  allude  to  what  is  said  in  the  judgments  of 
the  subordinate  Court  and  the  High  Court.     Their  Lordships  are 
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C.  A.       of  opinion  that  the  conclusion  they  came  to  was  a  correct  conclu- 
1835        sion,  and  they  will  humbly  advise  Her  Majesty  to  affirm  the 
j^V      decree  of  the  High  Court  and  to  dismiss  this  appeal.    The  costs 
Mohammad  0f  it  wiU  be  paid  by  the  Appellant. 

Abdul  Majid  r  J  rr 

v. 

Mussumat        Solicitor  for  the  Appellant :  T.  L.  'Wilson. 

Fatima  BlBL  . 

Solicitors  for  the  Bespondents :  Barrow  &  Sogers. 


J. a*      THE  OFFICIAL  TRUSTEE  OF  BENGAL        Plaintiff; 

1885  AND 


June  ii,  12,  KRISHNA  CHUNDER  MOZOOMDAR  and  f   _ 

27.            _  V  Defendants. 

—  Others 


} 


ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 
Practice  of  the  Court — Judgment  must  be  confined  to  the  Points  in  Issue. 

In  a  suit  to  set  aside  certain  orders  of  the  Collector,  and  for  registration 
.  of  the  Plaintiffs  name  in  zemindari  right  after  cancelling  those  of  the  Defen- 
dants, the  latter  set  up  forged  deeds  in  support  of  their  alleged  zemindari 
right.  The  High  Court,  thereupon,  while  decreeing  for  the  Plaintiff, 
declared  that  the  Defendants  were  putnidara,  founding  this  declaration 
upon  certain  statements  in  the  Plaintiffs  documentary  evidence,  no  such 
claim  having  been  put  forward  by  the  Defendants,  and  no  issue  to  that 
effect  having  been  raised : — 

Held,  that  the  High  Court  had  no  power  to  make  such  declaration. 

Sect.  566  of  Act  X.  of  1877  does  not  apply  where  an  issue  has  not  been 
raised  in  the  lower  Court. 

APPEAL  from  a  decree  of  the  High  Court  (McDoneU  and 
Tottenham,  JJ.,  May  17, 1883)  affirming  with  variations  a  decree 
of  the  Subordinate  Judge  of  Pvbna  (June  30, 1881). 

The  facts  of  the  case  and  the  proceedings  in  the  Lower  Courts 
are  stated  in  the  judgment  of  their  Lordships. 

The  questions  in  the  appeal  related  to  the  following  portions 
of  the  High  Court's  decree :  (a.)  the  declaration  that  the  Bespon- 
dents were  putnidars  of  the  villages  in  respect  of  which  the 

*  Pi^ent: — Sib  Barnes  Peacock,  Sib  Rodebt  P.  Collier,  Sib  Richard 
Couch,  and  Sib  Arthur  Hobuousk. 
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Appellant  had  been,  by  the  concurrent  decisions  of  both  Courts,       j.  c. 
found  to  be  entitled  to  be  registered  under  Act  VII.  (B.C.)  of       lggs 
1876,  as  proprietor  in  lieu  of  the  Respondents  who  unsuccessfully     official 
claimed  to  be  zemindars  thereof;  and  (b.)  the  direction  that  the  Trustee  of 

7  v    '  Bengal 

Appellant  should  bear  his  own  costs  in  both  Courts.  v. 

Krishna 
Chundeb 

Macnaghten,  Q.C.,  and  Woodroffe,  for  the  Appellant.  Mozgomdab. 

Graham,  Q.C.,  and  Doyne,  for  the  Respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Richabd  Couch  : — 

The  Appellant  brought  a  suit  in  the  Court  of  the  Subordinate 
Judge  of  Pubna  against  the  Defendants,  alleging  that  the  whole 
of  fifteen  mouzahs  named  in  the  schedule  to  the  plaint  was  the 
zemindary  right  of  the  late  N.  P.  Pogose,  and  that  haying  obtained 
possession  with  the  aid  of  the  High  Court,  the  Appellant,  as  the 
official  trustee  appointed  under  the  orders  of  the  High  Court,  was 
entitled  to  and  possessed  of  the  same.  And  he  prayed  the  Court 
to  set  aside  an  order  of  the  Deputy  Collector  of  Pubna,  dated  the 
31st  of  December,  1878,  and  a  subsequent  order  of  the  Collector, 
dated  the  27th  of  March,  1879,  for  registration  of  the  Defendants' 
names  with  reference  to  the  mouzahs,  and  to  pass  a  decree  for 
registration  of  his  name,  after  cancelling  the  registration  of  the 
Defendants'  names,  in  zemindari  right.  He  also  asked  the  Court 
to  set  aside,  as  fabricated  and  fraudulent,  two  false  kobalas,  which 
purported  to  haye  been  executed  on  the  8th  and  15th  Cheyt, 
1207. 

The  suit  was  occasioned  by  the  proceedings  of  the  Defendants 
under  Act  VII.  of  1876,  who  applied  for  the  registration  of  their 
names  as  proprietors  of  certain  specific  portions  of  the  estate 
composed  of  these  mouzahs,  and  produced  in  support  of  the 
application  the  kobalas  referred  to.  The  Appellant  objected, 
and  asserted  that  they  were  dependent  talookdars,  and  conse- 
quently were  not  entitled  to  have  their  names  registered,  but  the 
Deputy  Collector  overruled  the  objections,  and  ordered  the 
names  to  be  registered  as  applied  for.    This  order  was  on  an 
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J.  C.       appeal  affirmed  by  the  Officiating  Collector  of  Pubna.     The 
1885        Defendants  in  their  written  statements  relied  upon  the  kobalas, 

Official     an^  claimed  to   be  co-sharers  in  the  zemindari.     Issues  were 

TBenoalOF  frame^  °f  which  it  is  now  necessary  to  notice  only  three.     They 

»-  were : — "  8th,  Whether  the  Defendants'  kobala  deeds  are  genuine 

Uhundek     or  collusive  ;  if  so.  whether  they  are  liable  to  be  set  aside.    9th. 

"DAB"  Whether  the  Plaintiff  is  in  possession  of  the  disputed  mehals  as 

zemindar  or  not.     10th.  Whether  the  Defendants  are  jimmadar 
under-tenure  holders  or  zemindars  of  the  disputed  mehals."    The 
last  issue  seems  to  have  been  put  in  this  form  in  consequence  of  a 
statement  in  the  plaint  that  the  Defendants  had  acquired  from 
the  Plaintiff's  predecessor  ordinary  subordinate  jimmadari  rights, 
but  the  question  raised  by  it  was  whether  the  Defendants  were 
zemindars.      The  Subordinate  Judge  decided    that  both    the 
kobalas  were  forged,  and  said  that  they  seemed  to  him  to  have 
been  forged  by  the  Defendants  for  the  purpose  of  establishing 
their  zemindari  rights  over  the  disputed  mehals,  which  they  held 
as  under-tenure  holders  under  the  Plaintiff  and  his  predecessors. 
He  made  a  decree  in  these  terms  : — "  That  this  suit  be  decreed, 
with  costs,  after  establishment  of  the  Plaintiff's  zemindari  right 
to  the  disputed  mehals ;  that  the  Defendants  be  declared  to  be 
the  Plaintiff's  under-tenure  holders  of  the  said  mehals ;  that  the 
false  kobalas  and  the  Collector's  order  for  registration  of  name  be 
set  aside ;  that  the  Plaintiff  is  entitled  to  register  his  name  to 
the  disputed  mehal  in  place  of  the  names  of  the  Defendants  in 
the  collectorate  register." 

The  Defendants  appealed  to  the  High  Court,  and,  among  other 
grounds  of  appeal,  said  the  Court  below  ought  to  have  held  on  the 
evidence  that  the  Defendants  were  part  owners  of  the  zemindari, 
and  not  mere  under-tenure  holders,  and  that,  at  any  rate,  it  ought 
not  to  have  made  a  decree  in  favour  of  the  Plaintiff,  leaving  the 
status  and  rights  of  the  Defendants  wholly  undefined.  The  High 
Court  agreed  with  the  subordinate  Court,  that  the  kobalas  were 
not  genuine,  and  that  the  Plaintiff  was  entitled  to  be  registered 
as  zemindar ;  but  they  went  on  to  say,  "  The  learned  Advocate- 
General  wishes  us  simply  to  declare  that  the  Plaintiff  is  entitled 
to  be  registered  as  zemindar  of  the  property  in  question,  to  the 
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exclusion  of  the  Defendants,  and  invites  ns  to  say  nothing  as  to       J.  0. 

the  status  of  the  latter.    But  we  are  certainly  not  disposed,  in  any       1885 

view  of  the  Plaintiff's  case,  to  leave  the  Defendants  at  his  mercy.  Official 

or  to  leave  him  the  power  of  treating  them  in  any  future  suit  as  T  bSJJJ^** 

the  holders  of  ordinary  subordinate  jimmadari  rights  in  these     v  v- 

J  jo  Krishna 

mouzahs,  as  he  has  described  them  in  his  plaint,  or  as  undefined  _  Chtoidkb 
under-tenure  holders,  as  the  lower  Court  has  pronounced  them  to 
be.  On  the  contrary,  we  are  of  opinion  that,  even  should  we  feel 
bound  to  hold  that  the  Defendants'  rights  in  these  mouzahs  Ml 
short  of  absolute  proprietorship,  as  to  which  technical  proof  seems 
alone  to  be  wanting,  their  status  is  shewn,  even  by  the  evidence 
adduced  by  the  Plaintiff,  to  be  at  the  very  least  as  high  as  that 
of  putnidars,  and  one  which  cannot  now  be  disturbed."  T*he 
decree  was,  "It  is  ordered  and  decreed  that  the  decree  of  the 
lower  Court  be  set  aside,  and  in  lieu  thereof  it  is  ordered  and 
decreed  that  the  Plaintiff  is  entitled  to  have  his  name  registered 
as  zemindar  in  lieu  of  the  names  of  the  Defendants,  under 
Act  VII.  (B.C.)  of  1876,  in  the  collectorate  of  the  district  of 
Pubna,  in  respect  of  the  mouzahs  mentioned  below,  and  that  the 
Defendants  are  putnidars  of  the  same  mouzahs."  And  each 
party  was  ordered  to  pay  his  own  costs  in  that  Court  and  in  the 
Court  below. 

The  Plaintiff  has  appealed  to  Her  Majesty  in  Council  against 
the  declaration  that  the  Defendants  are  putnidars.  The  High 
Court  founded  this  declaration  upon  certain  statements  in  the 
documentary  evidence  which  had  been  put  in  by  the  Plaintiff. 
Their  Lordships  do  not  think  it  necessary  to  consider  whether 
they  were  right  in  their  conclusion  that  the  Defendants  were 
putnidars,  because  they  are  of  opinion  that  upon  the  case  which 
had  been  set  up  in  the  defence,  and  the  issues  which  had  been 
framed  and  tried  by  the  lower  Court,  the  High  Court  could  not 
properly  make  such  a  declaration.  The  Defendants  had  not 
claimed  to  be  putnidars,  but  had  set  up  a  false  claim  to  be  zemin- 
dars, and  had  attempted  to  prove  it  by  forged  deeds,  and  they 
ought  certainly  not  to  be  in  a  better  position  than  they  would 
have  been  in  if  they  had  brought  a  suit  to  have  a  declaration  of 
their  title  as  putnidars,  in  which  case  an  issue  as  to  that  title 
Vol.  XII.  P 
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J.  0.  would  have  been  framed  and  tried  by  the  lower  Court.    The  pro- 

1885  ceedings  in  this  suit  were  regulated  by  Act  X.  of  1877,  and  their 

Official  Lordships  do  not  find  any  provision  there  which  would  authorize 

TB^ajLL°f  ^e  Appellate  Court  to  do  what  has  been  done  in  this  case. 

„  *•  Sect.  565,  which  enables  the  Appellate  Court  in  some  cases  to 

Krishna  * A 

Chumdeh    determine  a  question  of  fact  upon  the  evidence  then  on  the  record, 

cannot  apply  where  the  case  has  not  been  set  up  in  the  lower 

Court.  Their  Lordships  are  therefore  of  opinion  that  the  decree 
of  the  High  Court  should  be  varied  by  striking  out  the  declara- 
tion that  the  Defendants  are  putnidars  of  the  mouzahs  and  the 
order  as  to  costs,  and  ordering  that  the  Defendants  do  bear  the 
costs  of  the  suit  in  the  High  Court  and  the  lower  Court.  They 
will  humbly  advise  Her  Majesty  accordingly,  and  the  Respon- 
dents  will  pay  the  costs  of  this  appeal. 

Solicitors  for  the  Appellant:  Law/ord,  Waterhouse,  &  Law- 
ford. 

Solicitors  for  the  Respondents :  Wathins  &  Lattey. 


VOL.XIL]  INDIAN  APPEALS.  17 


NILAKANT  BANERJI Plaintiff  ;         j.  a* 

AND  1885 

SURESH  CHUNDER  MULLICK  and  Others    Defendants.    July  8, 9. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Mortgagor  and  Mortgagee— Bight  to  redeem — Res  judicata — Apportionment- 
Purchaser  of  a  Portion  of  Mortgaged  Property. 

A  purchaser  of  a  portion  of  mortgaged  property  who  as  Defendant  in  a 
foreclosure  suit  sets  up  a  title  paramount  to  the  mortgagee,  and  is  on  his 
own  prayer  dismissed  with  costs  as  having  no  title  to  redeem : — 

Held,  overruling  the  High  Court,  to  be  bound  by  such  order  and  incapable 
thereafter  of  claiming  to  redeem. 

Held  further,  overruling  the  High  Court,  that  the  proportion  of  mortgage 
charge  payable  by  the  purchaser  of  a  fragment  of  an  equity  of  redemption 
cannot  be  ascertained  in  the  absence  of  the  purchasers  of  other  fragments, 
or  by  taking  an  account  as  between  himself  and  the  mortgagee  alone.  Still 
less  can  such  a  purchaser,  without  any  accounts  being  taken  at  all,  be 
decreed  possession  of  his  fragment  of  the  mortgaged  property,  clear  of 
the  proportion  of  mortgage  money  chargeable  thereon,  on  payment  to  the 
mortgagee  of  the  sum  for  which  on  the  disclaimer  of  the  purchaser  he  (the 
mortgagee)  himself  bought  in  the  selfsame  equity  of  redemption. 

APPEAL  from  a  decree  of  the  High  Court  (March  16, 1882) 
varying  a  decree  of  the  Subordinate  Judge  of  East  Burdwan 
(June  27, 1879). 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships. 

On  the  20th  of  May,  1879,  the  Appellant  sued  to  recover 
possession  of  a  moiety  of  the  rent-free  mehal  Mahdbutpare  from 
the  Bespondents.  Chtmder  Nath  Mullick  pleaded  that  the  deeds 
of  mortgage  under  which  the  Appellant  made  title  were  fraudu- 
lent, and  that  the  lands  in  suit  were  not  comprised  therein ;  that 
the  suit  was  barred  by  a  former  decree ;  that  Khogendra  Nath 
Mullick  had  acquired  a  preferential  right  to  the  property  in  suit ; 
and  that  even  if  he  should  be  held  to  have  purchased  only  the 
equity  of  redemption  therein,  the  Appellant  was  not  entitled  to 
sue  for  possession  without  having  foreclosed  such  equity. 

*  Prevent:— Lord  Monkswell,  Load  Hobhouse,  Sib  Babnes  Peacock,  and 
Sib  Bichabd  Couch. 

•  P  2 
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NtLAKANT 

Banebji 

V. 
8UBE8H 

Chunder 

MULLIOK. 


The  Subordinate  Judge  decided  against  the  Respondents  on 
all  points,  and  held  that  the  Appellant  had  a  valid  and  complete 
title  to  recover  possession  of  the  lands  in  suit. 

The  High  Court  (Cunningham  and  Tottenham  JJ.)  altered  this 
decree  by  giving  the  Respondents  liberty  to  redeem  the  lands 
within  six  months  on  payment  of  Rs.1600  and  costs,  with  interest, 
and  in  default  thereof  the  Appellant  to  have  possession.  The 
grounds  on  which  the  High  Court  proceeded  are  as  follows : — 

"It  is  conceded  that,  for  the  purposes  of  the  present  argu- 
ment, the  decree  against  Amtiosh's  estate,  29th  of  August,  1866, 
did  not  constitute  a  charge  on  the  property,  and  consequently 
that  the  commencement  of  the  Defendants9  title  cannot  date 
earlier  than  the  24th  of  December,  1866,  i.e.>  subsequent  to  the 
Plaintiff's  mortgage,  and  that  consequently  the  interest  which 
the  Defendants  purchased  was  subject  to  the  Plaintiffs  mortgage, 
and  therefore  that  the  independent  title  set  up  in  the  mortgage 
suit,  which  led  to  its  being  dismissed  as  against  them,  cannot  be 
made  out. 

"  The  question,  therefore,  is,  whether  the  original  Court  is 
right  in  considering  that  the  Defendants  having  got  themselves 
struck  otit  of  the  Plaintiffs  mortgage  suit  on  the  strength  of  a 
title  independent  of  the  mortgagors,  and  not  having  chosen  to 
assert  their  rights  as  holding  under  the  mortgagors,  are  at  liberty 
in  the  present  suit  to  set  up  those  rights,  and  to  claim  to  retain 
the  mortgaged  property,  now  in  their  possession,  on  payment  of 
the  Plaintiffs  claim  against  it  under  the  mortgage.  Sect.  13  of 
the  Code  provides  that  no  Court  shall  try  any  suit  or  issue  in 
which  the  matter  directly  and  substantially  in  issue,  having  been 
directly  and  substantially  in  issue  in  a  former  suit  between  the 
same  parties,  has  been  fully  heard  and  determined ;  and  Explana- 
tion II.  provides  that  any  matter  which  might  and  ought  to  have 
been  made  a  ground  of  defence  or  attack  in  such  former  suit,  shall 
be  deemed  to  have  been  directly  and  substantially  in  issue. 
Now  the  rights  of  the  Defendants  as  holding  under  the  mortgagors, 
certainly  constituted  a  matter  which  might  and  ought  to  have 
been  made  a  ground  of  defence,  supposing  the  Court  not  to  have 
accepted  the  view  that  the  Defendants  held,  by  a  title  prior  to 
and  independent  of  the  mortgagors,  and  were  on  this  ground 
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entitled  to  be  discharged  from  the  suit ;  and  it  might  be  con- 
tended, therefore,  that  this  question  of  the  Defendants'  rights 
must  be  deemed  to  have  been  directly  and  substantially  in  issue. 
But  it  cannot  be  said  that  it  was  *  finally  heard  and  decided/  the 
view  taken  by  the  Court  of  the  Defendants'  position  having  ren- 
dered any  such  hearing  and  decision  unnecessary.  We  think, 
therefore!  that  the  Defendants  are  not  precluded  by  sect.  13  from 
raising  the  question  of  their  rights  under  the  mortgagors,  and 
that  we  are  at  liberty  to  consider  what  those  rights  amount  to. 

"  The  order  of  events  was  as  follows :  The  fieri  facias  proceed- 
ings were  subsequent  to  the  Plaintiffs  mortgage,  but  previous  to 
the  institution  of  the  mortgage  suit ;  and  the  Defendant's  pur- 
chase in  the  fieri  facias  proceedings  was  subsequent  to  the  mort- 
gage suit.  Plaintiff's  purchase  of  the  mortgaged  property  was 
last  of  all.  It  has  been  urged  with  reference  to  these  dates,  that 
Khogendra  having  purchased  subsequent  to  the  institution  of  the 
mortgage  suit,  his  purchase  could  not  withdraw  any  portion  of 
the  mortgaged  property  from  the  operation  of  the  decree  in  that 
suit ;  and,  consequently,  that  the  Plaintiff  has  a  right  to  what- 
ever he  bought  in  execution  of  the  decree  in  that  suit,  inde- 
pendent of  any  claim  by  the  Defendant  under  the  fieri  facias 
sale. 

"But  against  this  it  may  be  urged,  that  the  sale  under  the 
fieri  facias  was  in  virtue  of  an  attachment  proceeding  which 
commenced  as  early  as  January,  1867,  prior  to  the  institution  of 
the  Plaintiff's  mortgage  suit,  and  that  consequently  whatever 
could  have  been  sold  in  January,  1867,  could  be  and  in  fact  was 
sold  to  the  Defendant  in  July,  1867,  notwithstanding  that  the 
Plaintiff  had  meanwhile  instituted  his  suit. 

"  We  think  that  this  is  the  right  view.  The  doctrine  of  lis 
pendens  appears  to  be  grounded  on  the  inconvenience  which 
would  arise  if  mortgagors  were  able  after  action  brought  to 
alienate  the  mortgaged  property ;  but  it  does  not  follow  that  the 
rule  would  hold  good  where  the  alienation  is  not  by  the  mort- 
gagor, but  by  the  Court  acting  on  behalf  of  creditors  against  the 
mortgagor,  and  where  the  process  of  sale,  or  at  any  rate  pro- 
ceedings with  a  view  to  the  sale  of  the  property,  had  commenced 
before  the  suit  was  instituted. 


J.O. 
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J.  0.'  "  We  think,  therefore,  that  the  Plaintiff  is  not  entitled,  in 

1885  virtue  of  having  filed  his  suit  previous  to  the  Defendants'  fieri 

NilakInt  /<2^ww  purchase,  to  ignore  that  purchase  and  to  hold  the  mort- 

Banebji  gaged  property  free  from  any  right  which  the  Defendants  acquired 

Sureot  by  the  fieri  facias  sale.    We  think  that  we  are  bound  to  give 

Ghundeb 

Muluok.  effect  to  the  well-recognised  rule  that  the  interest  of  a  person 
who  has  purchased  the  mortgagor's  equity  of  redemption  is  not 
affected  by  any  decree  in  a  suit  to  which  he  is  not  a  party,  and  to 
hold  accordingly,  that  the  Defendants,  having  purchased  the 
mortgagor's  interest  in  the  estate,  viz.,  the  right  of  redeeming  the 
existing  mortgage,  did  not  lose  that  right  of  redemption  in  con- 
sequence of  the  decree  obtained  in  a  suit  against  the  representa- 
tives of  Asutosh. 

"  The  next  question  is,  whether  the  Defendants,  having  been 
joined  in  the  mortgage  suit  on  the  Plaintiff's  motion,  and  having 
got  the  suit  dismissed  as  against  them,  are  now  precluded  from 
setting  up  their  claim  to  the  mortgaged  premises.  We  of  are 
opinion  that  the  orders  passed  in  that  suit,  so  far  as  regards  the 
present  Defendants,  had  no  effect  beyond  deciding  that  whatever 
their  claims  might  be,  they  could  not  conveniently  be  tried  in 
that  suit ;  and  that  consequently  both  parties  remained  at  liberty 
to  contest  subsequently  any  matter  to  which  the  Plaintiff's  mort- 
gage or  the  Defendants'  purchase  might  give  rise. 

"  A  counter-objection  has  been  taken,  that  the  Defendants  do 
not  offer  to  redeem,  but  take  their  stand  on  an  anterior  and 
superior  title.  An  objection  has  also  been  grounded  on  the  form 
of  the  present  suit,  and  it  has  been  urged  that  the  Plaintiff  having 
sued  for  direct  possession,  the  suit  ought,  if  he  be  found  not 
entitled  to  direct  possession,  to  be  simply  dismissed. 

"  We  think,  however,  that  we  are  at  liberty  to  follow  the  course 
taken  in  a  very  analogous  case  regarding  the  same  property  by 
Pontifex,  J.,  in  Kasumun-nissa  Begum  v.  Nilratna  Boss  (1),  and 
to  give  the  Plaintiff  a  decree  for  possession,  conditional  on  the 
Defendants'  failure  to  redeem,  and  that  we  are  at  liberty  to  decide 
what  are  the  equitable  terms  on  which  the  Defendants  may  be 
.permitted  to  redeem.  The  Plaintiff  has  himself  purchased  several 
of  the  mortgaged  properties,  and  he  cannot  therefore  throw  more 

(l)  Ind  L.  R.  8  Calc.  79. 
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than  a  proportionate  share  of  the  mortgage  charge  on  another 
mortgaged  portion  of  the  premises  (1). 

"In  the  present  instance,  the  Plaintiff  paid  Bs.1600  as  the 
price  of  the  mortgaged  property.  And  we  think  that  the  equi- 
ties of  the  case  will  be  met  by  giving  the  Defendants  six  months 
within  which  to  redeem  by  payment  of  this  sum  together  with 
interest  at  6  per  cent,  from  the  date  of  the  Plaintiff's  purchase, 
the  27th  of  April,  1870 ;  the  Plaintiff  in  default  of  such  redemp- 
tion within  six  months  to  be  entitled  to  khas  possession.  If  the 
Defendants  redeem,  they  will  do  so  on  the  terms  of  paying  all 
costs  of  this  litigation.  If  they  do  not  redeem,  there  will  be  no 
order  as  to  costs,  and  the  Plaintiff  be  entitled  to  khas  possession." 

Graham,  Q.C.,  and  Woodroffe,  for  the  Appellant,  contended  that 
the  Respondents  had  no  right  whatever  to  redeem.  Khogendra 
Nath  bought  the  property  in  suit  prior  to  the  Appellants'  fore- 
closure suit,  but  subsequent  to  his  mortgage.  He  was  made 
Defendant  to  the  foreclosure  suit,  repudiated  any  title  to  redeem, 
alleged  a  paramount  title,  and  prayed  to  be  and  was  dismissed 
with  costs.  Under  those  circumstances  his  purchase  did  not  and 
could  not  withdraw  the  property  purchased  by  him  from  the 
operation  of  the  decree  made  in  the  foreclosure  suit,  which  decree 
was  for  sale  and  under  which  decree  the  Appellant  bought  in  the 
property  in  suit.  The  course  which  he  took  in  that  suit  pre- 
cluded him  and  the  Respondents  from  now  asserting  any  right 
to  redeem.  They  could  only  now  assert  title  paramount  to  the 
mortgagee.  But  even  if  they  had  a  title  to  redeem,  the  terms 
on  which  they  have  been  allowed  to  do  so  are  obviously  most 
inequitable.  Those  terms  were  that  they  should  have  the  pro- 
perty in  suit  absolutely  on  paying  to  the  Appellant  the  price 
which  he  paid  in  order  to  get  in  the  equity  of  redemption. 

The  Respondents  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by — 

Lord  Hobhouse  : — 

In  this  case  the  Appellant  was  the  Plaintiff  and  the  Respon- 
dents were  the  Defendants  in  the  first  Court.    The  case  raised 
(1)  4  Calc.  L.  R.  294;  13  Moore's  Ind.  Ap.  Ca.  404, 
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between  them  was  of  this  nature.  In  the  month  of  October,  1866, 
the  Plaintiff  advanced  money  to  the  representatives  of  one 
AstUosh  Deb  on  mortgage  of  his  estate.  There  was  a  farther 
charge  afterwards,  and  the  total  amount  advanced  was  Bs.30,000. 
In  the  month  of  December,  1866,  a  writ  of  fieri  facias  was  issued 
by  some  creditors  of  AsiUoeh  Deb  upon  a  decree  obtained  by  them 
prior  to  the  mortgage.  It  does  not  appear  at  what  date  the 
seizure  was  effected  under  that  fieri  facias,  but  the  sheriff  sold 
the  property  mortgaged,  amongst  other  property,  in  the  month  of 
July,  1867,  and  the  portion  now  in  dispute  was  purchased  by  one 
Ehogendra  Nath  Mullick.  The  present  Respondents  claim  under 
Ehogendra,  but  the  issues  in  the  suit  have  not  been  varied  by  the 
transmission  of  title,  and  the  matter  may  be  treated  in  precisely 
the  same  way  as  if  Ehogendra  was  himself  before  the  Court  In 
the  meantime,  before  the  sale  in  July,  1867,  and  in  the  month  of 
June,  1867,  the  Plaintiff  had  instituted  a  suit  in  the  ordinary 
form  for  the  realization  of  his  mortgage  by  foreclosure  or  sale. 
When  he  learnt  of  the  purchase  by  Ehogendra  he  applied  to  the 
Court  to  make  Ehogendra  a  party  to  the  suit  as  a  person  having 
an  interest  in  the  mortgaged  property.  Supposing  the  doctrine 
of  lis  pendens  did  not  apply  to  this  case,  which  may  be  arguable, 
that  was,  prima  facie  at  all  events,  a  right  thing  to  do.  An  order 
was  made  by  Mr.  Justice  Macpherson  in  the  High  Court,  adding 
Ehogendra  as  a  party  to  the  suit,  and  directing  an  amendment  in 
the  prayer  of  the  plaint  accordingly.  When  Ehogendra  was 
brought  before  the  Court  he  put  in  a  plea  or  written  statement  by 
which  he  claimed  a  title  paramount  to  the  mortgage.  We  have 
not  got  that  written  statement  before  us.  We  have  only  got 
statements  of  it  by  the  Courts  below.  The  Subordinate  Judge 
says  of  it,  "  Ehogendra  Nath  having  entered  appearance,  raised 
divers  other  questions  adverse  to  the  Plaintiff's  title.  He,  how- 
ever, did  not  set  up  a  defence  as  claiming  through  the  mort- 
gagors." The  High  Court  makes  a  similar  statement  of  Ehogen- 
dra s  position.  So  that  the  result  was  this,  that  Ehogendra,  being 
brought  there  as  having  purchased  subsequent  to  the  mortgage, 
sets  up  a  paramount  title,  and  does  not  accept  his  position  as  a 
person  who  is  either  to  redeem  or  be  foreclosed.  Upon  that 
defence  being  raised  the  case  came  on  for  settlement  of  issues 
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before  Mr.  Justice  Markby,  and  he,  finding  a  defence  raised  which 
was  quite  foreign  to  a  mortgage  suit,  considered  that  he  had  no 
option  but  to  dismiss  Khogendra,  which  he  did  with  costs.  It 
may  be  mentioned  that  there  were  several  other  purchasers  of 
other  portions  of  the  mortgaged  property  who  were  made  parties 
and  who  also  alleged  paramount  titles  in  themselves,  so  that  the 
suit  would  have  been  multifarious  and  confused  in  the  highest 
degree  if  it  had  gone  on  in  that  shape.  They  were  all  dismissed 
with  costs.  The  High  Court  then  went  on  to  make  the  ordinary 
decree  for  mortgage  accounts  and  for  sale  in  default  of  redemp- 
tion. It  appeared  to  one  of  the  dismissed  Defendants,  the  Sub- 
ordinate Judge  states  that  it  was  Khogendra  himself,  that  the 
ordinary  decree  was  calculated  to  prejudice  the  paramount  title 
which  he  claimed.  While  it  was  being  drawn  up,  he  appeared  to 
contest  it,  and  persuaded  the  Court  to  vary  its  terms  in  a  way 
which  he  thought  to  be  more  favourable  to  himself.  In  the 
month  of  September,  1880,  the  property  now  in  suit  was  put  up 
to  sale,  and  the  mortgagee  himself,  the  Plaintiff,  purchased  the 
equity  of  redemption  for  Bs.1600.  At  that  time  Khogendra 
was  in  possession.  It  is  to  be  presumed  that  he  got  it  under  the 
sheriff's  sale,  but  it  is  not  exactly  known  how  he  got  it ;  and  why 
the  Plaintiff  did  not  then  sue  him  for  possession  does  not  appear. 
There  was  considerable  delay  in  bringing  this  suit  for  possession, 
but  it  has  been  held  in  both  Courts  that  the  delay  is  not  such  as 
attracts  the  law  of  limitation.  Therefore  the  suit  may  be  brought 
and  the  legal  questions  are  just  the  same  as  if  it  were  brought 
the  day  after  the  Plaintiff  purchased. 

This  suit  being  brought  against  Khogendra? $  representatives,  a 
written  statement  is  put  in  by  the  only  adult  representative  to 
this  effect.  He  pleads  that  the  mortgage  was  fraudulent,  that  it 
does  not  comprise  the  lands  in  suit,  that  he  has  a  preferential 
title.  Then  he  puts  in  the  extraordinary  plea  that  the  matter 
was  decided  in  his  favour  in  the  suit  of  1867.  Finally  he  com- 
plains that,  being  entitled  to  the  equity  of  redemption,  no  oppor- 
tunity has  been  afforded  him  to  redeem  the  mortgage. 

All  the  issues  raised  by  the  Defendants,  excepting  the  right  to 
redeem,  if  it  can  be  said  they  have  raised  that  issue,  have  been 
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found  against  them ;  or  in  other  words,  it  has  been  found  that  the 
preferential  title  which  they  alleged  but  did  not  disclose  in  the 
suit  of  1867  is  an  entirely  false  and  fictitious  title,  and  that  Kho- 
gendra, so  far  from  being  improperly  made  a  party  to  that  suit,  was 
a  person  who  had  a  right  of  redemption  and  no  other  right  at  alb 
If  the  truth  had  been  known  when  the  matter  was  before 
Mr.  Justice  MarJcby,  in  the  suit  of  1867,  it  is  clear  he  would  hare 
held  either  that  Khogendra  was  rightly  a  party  to  that  suit,  or 
was  not  simply  because  he  had  purchased  pendente  lite,  and  that 
in  either  case  the  decree  must  go  against  him,  that  when  the 
mortgage  accounts  had  been  taken  he  must  redeem  or  be  bound 
by  the  sale. 

Upon  these  circumstances  the  Subordinate  Judge  held  that 
Khogendra  was  bound  by  the  decree  he  himself  had  asked  to 
have ;  that  he  had  virtually  asserted  in  the  suit  of  1867  that  he 
could  not  be  put  to  redeem  but  had  a  paramount  title  which  could 
not  be  tried  in  that  suit ;  that  he  was  dismissed  and  got  his  costs 
on  that  ground  ;  that  he  could  not  now  be  heard  to  say  that  he 
wished  to  redeem ;  and  therefore  he  gave  the  Plaintiff  a  decree 
for  possession. 

It  may  here  be  mentioned  that  the  case  is  a  little  confused  by 
the  introduction  of  section  13  of  the  Code  of  1877.  That  section 
has  nothing  to  do  with  this  case.  This  is  not  a  question  whether 
a  person  is  bound  by  a  decree  made  in  some  other  suit.  The 
question  is  whether  he  is  bound  by  the  decree  made  in  this  very 
suit  of  1867  in  which  the  Plaintiff  bought  the  land,  and  whether 
after  that  decree  was  passed  his  rights  were  not  entirely  gone. 

The  High  Court  have  reversed  the  decree  made  by  the  Subor- 
dinate Judge,  and  it  must  be  asked  on  what  grounds  they  do  so. 
The  grounds  are  these.  First  they  say  that  the  suit  of  1867  did 
not  override  the  interest  acquired  by  Khogendra  at  the  execution 
sale,  and  then  they  draw  this  inference : — "  We  think,  therefore, 
that  the  Plaintiff  is  not  entitled,  in  virtue  of  having  filed  his  suit 
previous  to  the  Defendant's  fieri  facias  purchase,  to  ignore  that 
purchase  and  to  hold  the  mortgaged  property  free  from  any  right 
which  the  Defendants  acquired  by  the  fieri  facias  sale.  We 
think  that  we  are  bound  to  give  effect  to  the  well-recognised  rule 
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that  the  interest  of  a  person  who  has  purchased  the  mortgagor's 
equity  of  redemption  is  not  affected  by  any  decree  in  a  suit  to 
which  he  is  not  a  party,  and  to  hold  accordingly  that  the  Defen- 
dants having  purchased  the  mortgagor's  interest  in  the  estate, 
viz.,  the  right  of  redeeming  the  existing  mortgage,  did  not  lose 
that  right  of  redemption  in  consequence  of  the  decree  obtained  in 
a  suit  against  the  representatives  of  Aswtosh"  Whether  the  High 
Court  are  right  in  their  limitation  of  the  doctrine  of  lis  pendens 
may,  as  above  intimated,  be  doubted ;  but  it  is  not  worth  while 
to  pursue  that  question,  because,  assuming  that  they  are  right, 
the  fact  is  that  the  Plaintiff  did  not  ignore  the  purchase  by  Kho- 
gendra.  So  far  from  ignoring  it,  he  assigned  to  Khogendra  the 
precise  position  which  the  High  Court  now  assign  to  him  in  their 
judgment,  and  doing  so,  made  him  a  party  to  the  suit  of  1867  in 
order  that  he  might  redeem  if  he  were  so  minded,  and  if  he  were 
not  so  minded  he  might  be  for  ever  shut  out.  It  is  not  the  case 
that  the  equity  of  redemption  is  affected  by  a  decree  in  a  suit  to 
which  the  owner  of  it  is  not  a  party.  He  was  a  party  to  the  suit, 
and  he  declined  to  accept  the  position  of  a  party  to  the  suit,  and 
he  insisted  upon  it  that  the  Court  should  dismiss  him  and  treat 
him  as  if  he  were  not  a  person  who  could  be  put  to  redeem  at  all. 
He  even  did  more.  He  insisted  on  being  present  when  the  order 
for  sale  was  settled,  and  on  having  a  voice  in  its  terms,  and  he 
actually  got  them  varied  to  his  satisfaction.  That  is  the  first 
ground  taken  by  the  Court. 

Then  they  go  on : — "  The  next  question  is,  whether  the  Defen- 
dants having  been  joined  in  the  mortgage  suit  on  the  Plaintiff's 
motion,  and  having  got  the  suit  dismissed  as  against  them,  are 
now  precluded  from  setting  up  their  claim  to  the  mortgaged  pre- 
mises. We  are  of  opinion  that  the  orders  passed  in  that  suit,  so 
far  as  regards  the  present  Defendants,  had  no  effect  beyond  de- 
ciding that,  whatever  their  claims  might  be,  they  could  not 
conveniently  be  tried  in  that  suit." 

It  was  the  paramount  claims  that  could  not  be  conveniently 
tried  in  that  suit.  If  Khogendra  had  accepted  the  position  of  a 
person  who  was  entitled  to  redeem,  then,  so  far  from  his  claims 
not  being  conveniently  tried  in  that  suit,  he  was  (apart  from  the 
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doctrine  of  lis  pendens)  a  necessary  party  to  that  suit,  and  his 
claims  could  not  be  conveniently  or  properly  tried  in  any  other 
suit;  but,  not  accepting  that  position,  his  claims  were  tried  in 
that  suit  so  far  as  concerned  the  question  whether  or  no  he  was 
entitled  to  redeem,  and  it  was  held  on  his  own  shewing  that  he 
was  not  entitled  to  redeem,  and  on  that  ground  he  was  dismissed. 

The  next  ground  is  this: — "An  objection  has  also  been 
grounded  on  the  form  of  the  present  suit,  and  it  has  been  urged 
that  the  Plaintiff  having  sued  for  direct  possession,  the  suit 
ought,  if  he  be  found  not  entitled  to  direct  possession,  to  be 
simply  dismissed.  We  think,  however,  that  we  are  at  liberty  to 
follow  the  course  taken  in  a  very  analogous  case  regarding  the 
same  property  by  Pontifex,  J.,  in  Kaswmwn-nissa  Begum  v. 
Nilratna  Bote  (1),  and  to  give  the  Plaintiff  a  decree  for  posses- 
sion conditional  on  the  Defendants'  failure  to  redeem,  and  that 
we  are  at  liberty  to  decide  what  are  the  equitable  terms  on  which 
the  Defendants  may  be  permitted  to  redeem.  The  Plaintiff  has 
himself  purchased  several  of  the  mortgaged  properties,  and  he 
cannot  therefore  throw  more  than  a  proportionate  share  of  the 
mortgage  charge  on  another  portion  of  the  mortgaged  premises." 
That  doctrine  of  apportionment  is  stated  somewhat  broadly,  and 
is  not  applied  correctly.  The  true  application  of  it  is  this,  that 
the  Court  may  direct  accounts,  to  which  the  purchasers  of  frag- 
ments of  the  equity  of  redemption  must  be  parties,  with  a  view 
of  settling  between  them  all  what  is  the  proportion  to  be  charged 
on  each  fragment.  This  is  shewn  by  the  case  which  the  High 
Court  cite  from  Moore  as  an  authority  for  their  decision.  In  that 
case  an  equity  of  redemption  had  been  sold  in  parcels,  and  the 
mortgagee  had  purchased  some.  The  purchaser  of  a  parcel  then 
sued  the  mortgagee  alone  for  redemption  of  that  parcel  alone  on 
payment  of  its  proportion  of  the  debt ;  and  his  suit  was  dismissed 
because  he  was  bound  to  add  the  other  purchasers  as  parties,  and 
to  offer  to  redeem  their  parcels. 

It  is  quite  a  new  thing  to  hold  that  the  purchaser  of  a  single 
fragment  of  the  equity  of  redemption  may  come  without  bringing 
the  other  purchasers  before  the  Court,  and  have  an  account  as 

(l)  Ind.  R.  R.  8  Calc.  79. 
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between  himself  and  the  mortgagee  alone,  so  that  the  mortgagee 
may  be  paid  off  piecemeal.  Such  a  law  would  result  in  great 
injustice  to  the  mortgagee*  It  would  put  him  to  a  separate  suit 
against  each  purchaser  of  a  fragment  of  the  equity  of  redemption 
though  purchasing  without  his  consent,  and  he  would  have  sepa- 
rate suits  against  each  of  them,  and  suits  in  which  no  one  of  the 
parties  would  be  bound  by  anything  which  took  place  in  a  suit 
against  another.  Different  proportions  of  value  might  be  struck 
in  the  different  suits,  and  the  utmost  confusion  and  embarrass- 
ment would  be  created. 

But  so  far  from  contemplating  accounts  between  all  the  parties 
concerned,  the  High  Court  do  not  direct  any  account  at  all ;  not 
even  the  ordinary  account  on  which  a  redemption  decree  must  be 
founded.  They  go  at  once  to  say  of  their  own  discretion  what 
shall  be  the  price  paid  for  this  mortgaged  property.  They  say : 
"  In  the  present  instance  the  Plaintiff  paid  Bs.1600  as  the  price 
of  the  mortgaged  property.  And  we  think  that  the  equities  of 
the  case  will  be  met  by  giving  the  Defendants  six  months  within 
which  to  redeem  by  payment  of  this  sum,  together  with  interest 
at  6  per  cent,  from  the  date  of  the  Plaintiff's  purchase,  the  27th 
of  April,  1870 ;  the  Plaintiff  in  default  of  such  redemption  within 
six  months  to  be  entitled  to  khas  possession."  So  a  sale  having 
taken  place  with  the  knowledge  of  Khogendra  under  the  decree 
which  gave  him  his  costs  and  dismissed  him  as  one  having  no 
interest  subordinate  to  the  mortgage,  and  the  Plaintiff  having 
paid  Bs.1600  for  the  equity  of  redemption  at  that  sale,  he  is  to 
have  the  whole  property  taken  away  from  him  by  Khogendra  on 
receipt  of  what  he  has  paid  for  the  equity  of  redemption  alone, 
and  not  to  have  a  single  farthing  for  that  proportion  of  his  mort- 
gage debt  which  the  Court  themselves  say  ought  to  be  charged 
upon  the  property.  Nor  is  he  to  have  anything  for  Khogendra' 8 
costs  which  he  paid,  or  for  his  own  costs  of  that  suit  which  failed 
by  Khogendra  setting  up  a  fictitious  title.  The  hardship  of  such 
a  decree  upon  the  Plaintiff  is  apparent  in  stating  the  facts.  Their 
Lordships  think  that  it  is  founded  upon  entirely  wrong  grounds. 
It  is  not  consistent  with  itself,  because  it  does  not  give  to  the 
mortgagee  what  the  Court  says  he  is  entitled  to  have,  but  besides 
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the  inconsistency  it  is  founded  upon  wrong  grounds.  Their  Lord- 
ships hold  that  Khogendra  is  bound  by  the  decree  in  the  suit  of 
1867,  and  that  he  could  not,  after  that  decree  was  passed,  eyer 
come  in  to  redeem  this  property. 

The  result  is  that,  in  their  Lordships9  judgment  the  High  Court 
ought  to  have  dismissed  the  appeal  with  costs,  and  they  will  now 
humbly  advise  Her  Majesty  to  make  that  decree,  reversing  the 
decree  of  the  High  Court,  and  so  restoring  the  decree  of  the 
Subordinate  Judge.  The  costs  of  this  appeal  must  be  paid  by 
Chwnder  Nath  MullicJc,  who  appears  on  his  own  behalf  and  also  as 
next  friend  of  the  minor  Respondents. 

With  reference  to  the  costs  their  Lordships  have  to  observe 
that  the  bulk  of  the  record  has  been  unduly  swelled  by  the 
insertion  of  a  schedule  upwards  of  eighty  pages  in  length,  con- 
taining particulars  of  either  the  property  in  suit  or  the  whole  of 
the  property  mortgaged,  it  does  not  matter  which ;  in  either  case 
they  are  particulars  which  could  not  by  any  possibility  have  come 
into  controversy  or  have  aided  the  controversy  in  this  present 
appeal.  They  will  therefore  intimate  their  opinion  to  the  Regis- 
trar that  in  taxing  the  costs  of  this  appeal  he  shall  disallow  all 
costs  occasioned  by  that  bulky  schedule. 


Solicitors  for  Appellant :  Watkins  &  Lattey. 
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TH AKUE  SANGR AM  SINGH       ....     Plaintiff  ;  J.  c .♦ 


AND 


1885 


MUSSUMAT  RAJAN  BAI  and  Another      .    Defendants.      J*y*- 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 

CENTRAL  PROVINCES,  INDIA. 

Indian  Evidence  Act  (L  of  1872),  sect,  32 — Deposition  of  deceased  Mooktar— 

Admissibility. 

Where  in  order  to  prove  a  family  pedigree  a  deposition  of  a  deceased 
mooktar  was  tendered,  but  it  appeared  that  he  had  no  special  means  of 
knowledge,  in  fact  no  other  means  of  knowledge  but  as  mooktar,  that  he 
was  not  a  member  of  the  family,  or  intimately  connected  with  it : — 

Held,  that  it  was  not  admissible  under  Act  I.  of  1872,  sect.  32. 

ivPPEAL  from  a  decree  of  the  Judicial  Commissioner  (Sept.  19, 
1882)  reversing  a  decree  of  the  Additional  Commissioner,  Jubhul- 
pore  and  Nerbudda  divisions  (March  30, 1882),  and  restoring  a 
decree  of  the  Deputy  Commissioner,  Jubbulpore  (March  14, 1882), 
which  dismissed  the  Appellant's  claim. 

The  facts  appear  in  the  judgment  of  their  Lordships.  The 
question  of  law  was  as  to  the  admissibility  in  evidence  of  a  certain 
deposition  of  a  deceased  mooktar  under  Act  I.  of  1872,  sect  32. 

Graham,  Q.C.,  and  HorneU,  for  the  Appellant,  contended  that 
it  was  admissible.  Reference  was  made  to  Act  I.  of  1872,  sect.  32, 
clause  5,  amended  by  Act  XXIII.  of  1872,  sect.  50 :  Rani  Lekraj 
Kuar  v.  Baboo  Mahpal  Singh  (1). 

C.  W.  Arathoon,  for  the  Respondents,  was  not  called  on. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Robebt  P.  Collieb: — 

In  this  case  an  action  was  brought  by  Sangram  Singh  to  recover 
possession  of  a  mouzah  called  Bar  goon  against  a  lady  of  the  name 

*  Present : — Lord  Watson,  Sib  Barnes  Peacock,  Sib  Robebt  P.  Collieb, 
Sib  Richard  Couch,  and  Sib  Arthur  Hobhouse. 


(1)  Law  Bep.  7  In<L  Ap.  63. 
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J.  a       of  Bajan  Bai,  and  her  son,  Rajan  Bai  being  a  niece  of  Parmode 

1885        Singh,  who  was  its  last  possessor ;  and  the  Plaintiff  sought  to 

Thakub     recover  this  mouzah  by  proving  his  descent  through  six  geneia- 

8  SaraH*     ^ons  ^rom  one  Sod*  ft™*  fr°m  whom  Parmode  had  been  descended 
„   «•         through  some  five  generations. 

MuBSUlfAT  . 

Bajan  Bal  Without  determining  whether  or  not  if  the  Plaintiff  had  proved 
his  pedigree  he  would  be  entitled  to  succeed,  their  Lordships 
address  themselves  to  the  question  whether  he  has  proved  it 
He  endeavoured  to  prove  it  in  this  way.  Some  oral  evidence  was 
called  which  may  be  dismissed  with  the  observation  that  it  went 
to  the  effect  that  he  had  performed  the  funeral  rites  of  burning 
the  body  of  Parmode,  but  would  be  very  far  from  establishing 
such  a  title  as  he  seeks  to  set  up.  His  main  evidence  consisted 
of  certain  depositions  of  deceased  persons  which  he  contended 
were  admissible  in  evidence.  Those  depositions  had  been  taken 
in  a  proceeding  which  had  been  instituted  in  1863  between  the 
two  widows  of  Parmode  Singh  on  the  one  side,  and  one  Deo  Singh, 
a  claimant,  on  the  other,  with  reference  to  the  settlement  of  this 
mouzah  Bargaon,  and  they  seem  to  have  been  taken  with  a  view 
to  the  making  up  of  what  are  called  the  wazi-bulurj,  or  village 
papers.  The  first  of  these  is  a  deposition  of  one  Hurbilas,  who 
was  a  mooktar  of  these  ladies. 

The  first  question  which  arises  is  whether  the  evidence  of  the 
mooktar  was  admissible  for  the  purpose  for  which  it  was  put  in. 
It  is  said  to  have  been  admissible  under  Act  L  of  1872,  sect.  32. 
"  Statements  written  or  verbal  of  relevant  facts  made  by  a  person 
who  is  dead  or  who  cannot  be  found,  or  who  has  become  incapable 
of  giving  evidence,  or  whose  attendance  cannot  be  procured 
without  an  amount  of  delay  or  expense  which  under  the  circum- 
stance of  the  case  appears  to  the  Court  unreasonable,  are  them- 
selves relevant  facts  in  the  following  cases."  And  one  of  the 
cases  put  in  sub-sect.  5  is : — "  When  the  statement  relates  to  the 
existence  of  any  relationship  between  persons  as  to  whose  rela- 
tionship the  person  making  the  statement  had  special  means  of 
knowledge,  and  when  the  statement  was  made  before  the  question 
in  dispute  was  raised." 

It  has  been  objected  that  this  mooktar  had  no  special  means 
of  knowledge,  and  therefore  that  he  does  not  come  within  the 
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description  of  persons  mentioned  in  this  section.    It  nowhere       j>  0. 
appears  that  he  had  any  other  knowledge  than  as  mooktar  acting       1885 
for  these  ladies.    He  is  not  shewn  to  haye  been  a  member  of  the     thakub 
family,  to  have  been  intimately  connected  with  it,  or  to  have  any     8^ngbam 
special  means  of  knowledge  of  the  family  concerns.    Therefore  in         •• 
their  Lordships'  opinion  he  does  not  come  within  the  description   Rajan  Bal 
of  a  person  having  special  means  of  knowledge.    But  further,  it 
appears  from  his  deposition  that  he  is  making  a  statement  of  the 
case  on  the  part  of  his  clients  rather  than  professing  to  speak 
from  his  own  knowledge  of  facts.    He  begins  his  deposition  in 
this  way : — *  They  (his  clients)  mean  to  shew  that  the  taluka  of 
mouzah  Bargaon  was  acquired  by  their  ancestor  Soda  Bai,  and 
has  now  devolved  on  Mussumat  Ladli  Thakurani  and  Sawai  Tha- 
kurani  by  reason  of  descent  according  to  the  genealogical  tree," 
and  so  on.    It  appears  to  their  Lordships,  therefore,  on  the  two 
grounds,  first,  that  he  was  not  shewn  to  have  special  knowledge, 
and,  secondly,  that  he  did  not  pretend  to  speak  from  his  know- 
ledge at  all,  that  this  deposition  was  not  admissible. 

There  remain  the  depositions  of  the  ladies,  which  are  very 
short,  and  which  perhaps  it  may  be  convenient  to  read.  First, 
there  is  that  of  Mussumat  Sawai  Thakurani,  who  was  the  younger 
widow  of  Parmode.  She  says :  "  MussL  Ladli  and  MussL  Latto 
are  the  proper  heirs  to  the  property  after  my  death.  Delan  Shah 
comes  after  them  on  their  deaths."  Mussumat  Ladli  was  the 
eldest  widow,  and  it  would  seem  that  at  this  time  she  was  not  able 
to  give  evidence  by  reason  of  failure  of  her  faculties.  Mussumat 
Lotto,  with  whom  a  settlement  had  been  made  by  the  Government 
(it  does  not  clearly  appear  why),  was  the  widow  of  a  nephew  of 
Parmode  Singh,  called  Abhman  Singh.  Mussumat  Sawai  is  asked, 
"  Who  are  Delan  Shah  and  Beni  Singh  ?  "  and  she  says :  "  The 
genealogical  tree  given  by  MussL  Ladli  will  shew  their  lineage. 
Delan  Shah  is  the  legitimate  son,  and  Beni  Singh  the  offspring  of 
a  concubine."  It  would  also  appear  that  Mussumat  Ladli  had  at 
one  time  made  some  statement,  which  is  not  put  in.  Then  the 
lady  is  asked :  "  MussL  Ladli  in  her  statement  declares  Deo  Singh 
as  the  heir  to  the  property,  and  the  genealogical  tree  also  shews 
that  he  bears  a  close  relation  to  you ;  how  is  it  then  that  you  do 
not  like  to  declare  him  so  ?  "     She  answers  :  "  The  reason  of  this 

Vol.  XIL  Q 


186  INDIAN  APPEALS.  [L.  R. 

J.  C.        is,  that  when  my  husband,  Parmode  Singh,  died,  this  Deo  Singh 
1885        put  me  to  a  great  trouble.    He  tried  to  have  the  dakhil  kharij 
Thakur      made  in  his  own  name,  but  it  was  justly  and  rightly  made  in  the 
^Swoh*     name  °f  Muati.  Ladli.    Similarly  at  the  time  when  an  inquiry  of 
••  proprietary  rights  was  going  on,  he  skilfully  induced  Musst.  Ladli 

Rajan  Bal  to  quarrel  with  me.  Again  he  does  not  like  me,  and  so  as  a 
matter  of  course  I  do  not  like  him.  I  am  pleased  with  Ddan 
Shah,  because  he  is  of  my  family  and  is  always  ready  to  obey  me. 
(Question)  Bent  Singh  also  appears  from  the  genealogical  tree  to 
be  closely  related  to  you :  what  do  you  say  about  him  ?  (Answer) 
I  do  not  like  even  to  hear  his  name."  This  lady  appears  to 
think  that  Deo  Singh  had  a  better  title  than  the  Plaintiff,  but  she 
made  no  mention  of  Deo  Singh,  because  she  did  not  like  him,  and 
she  mentioned  the  son  of  the  Plaintiff  because  she  did  like  him. 
The  deposition  of  the  next  lady  is  as  follows :  She  is  asked : 
"  The  proprietary  rights  of  the  Bargaon  taluka,  pergunnah  Bilshti 
have  been  conferred  on  you  by  the  Government  for  life.  Now  it 
is  asked  of  you  who  will  succeed  to  your  property  after  your 
death  ?  "  She  answers,  Musst.  Sawai  Thakur ani,  my  mother-in- 
law,  is  the  heir  of  the  estate  after  my  death.  When  she  dies 
Ddan  Shah,  whom  she  has  declared  to  be  her  heir,  may  succeed 
her.  I  quite  agree  with  her  in  the  statement  she  has  made.  I 
have  no  objection  to  make  against  it" 

Their  Lordships  agree  with  the  Judicial  Commissioner  that 
the  evidence  of  these  two  ladies  is  worthless.  Therefore  if  the 
evidence  of  Hurbilas  is  struck  out  the  Plaintiff  has  made  no  case. 
The  case  came  in  the  first  instance  before  the  Deputy  Com- 
missioner, who  dismissed  the  Plaintiff's  claim,  thinking  the 
evidence  of  Hurbilas  was  inadmissible,  and  if  admissible  not 
proving  the  Plaintiff's  case.  It  subsequently  went  before  the 
Additional  Commissioner,  who  found  in  favour  of  the  Plaintiff, 
he  being  of  opinion  that  the  evidence  of  Hurbilas  was  admissible 
on  the  ground  that  he  had  special  knowledge,  and  he  undoubtedly 
seems  to  have  acted  mainly  on  that  evidence.  Indeed  there  is 
no  other  evidence  on  which  he  could  be  presumed  to  act.  The 
case  came  thirdly  before  the  Judicial  Commissioner,  and  the 
acting  Judicial  Commissioner  reversed  the  judgment  of  the 
Additional  Commissioner  mainly   upon  the   ground    that  the 
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Additional  Commissioner  was  wrong  in  accepting  the  evidence  of       J.  0. 
Hurbilas,  it  not  haying  been  shewn  that  Hurbilas  had  any  special        1885 
means  of  knowledge.     The  Acting  Judicial  Commissioner,  their     Thakub 
Lordships  think  rightly,  assumed  the  judgment  of  the  Additional       g^£* 
Commissioner  to  have  been  given  mainly,  if  not  entirely,  upon  •• 

the  ground  of  his  believing  the  evidence  of  Hurbilas,  and  treating  Rajah  Bai. 
it  as  admissible.  The  Judicial  Commissioner  being  of  opinion 
that  that  evidence  was  not  admissible,  reversed  the  judgment, 
and  accordingly  the  judgment  of  the  original  Court  stands  con- 
firmed. It  may  be  observed  that  a  question  was  raised  before  the 
Judicial  Commissioner  as  to  whether  directions  should  be  given 
for  the  case  to  be  sent  back  and  evidence  to  be  taken  on  the 
subject  of  the  special  knowledge  of  Hurbilas,  but  the  Judicial 
Commissioner,  in  their  Lordships'  opinion  rightly,  declined  to 
give  any  such  directions. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  Judicial  Commissioner  was  correct,  and  that  this 
appeal  should  be  dismissed.  They  will  accordingly  humbly 
advise  Her  Majesty  to  that  effect.  The  Appellant  should  pay  the 
costs  of  this  appeal. 

Solicitors  for  the  Appellant :  Merriman,  Pike,  &  Merriman. 
Solicitor  for  the  Bespondents :  T.  L.  Wilson. 


Q  2 
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j. a*      TEKAIT  RAM  CHUNDER  SINGH    .     .     .     Plaintiff; 

1885  AND 


jum  19, 20;  SRIMATI  MADHO  KUMARI  and  Others        Defendants. 

July  1,1. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Qhatwali-kriures — Res  judicata — Act  X.  of  1877,  s.  13 — Adverse  Possession — 

Act  XV.  of  IS77,  art.  144. 

In  a  suit  by  a  ghatwal  to  eject  the  Defendants  from  a  subordinate  tenure 
within  the  ambit  of  the  ghatwali  estate  on  the  ground  that  the  tenure 
was  at  will  only,  it  appeared  that  the  father  of  the  Plaintiff  had  obtained  a 
decree  against  the  Defendants  awarding  to  him  the  whole  of  the  compen- 
sation money  paid  in  respect  of  land  formerly  included  within  the  tenure 
in  suit,  on  the  ground  that  the  Defendants  were  merely  tenants  at  will : — 

Held,  that  this  was  res  judicata  in  the  Plaintiff's  favour  under  Act  X.  of 
1877,  sect.  13 : 

Held,  further,  that  possession  of  such  a  tenure  is  not  adverse  to  the 
ghatwal  within  the  meaning  of  Act  XV.  of  1877,  art.  144,  until  some  de- 
finition or  assertion  of  adverse  right  has  been  made  between  the  parties, 
which  in  this  case  was  within  the  statutable  period. 

APPEAL  from  a  decree  of  the  High  Court  (July  27,  1882), 
reversing  a  decree  of  the  Subordinate  Judge  of  the  SorUhal  per- 
gunnahs  (Not.  26, 1880)  and  dismissing  the  Appellant's  suit  as 
barred  by  limitation. 

The  suit  was  brought  by  the  Appellant  as  the  ghatwal  of  the 
Pathrole  estate,  one  of  the  ghatwali  mehals  of  Sarut  Deoghur 
estate  in  zillah  Birbkoom,  to  resume  a  portion  of  that  ghatwali 
estate  known  as  Twruf  Lalghur  in  the  Respondents'  possession. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

The  following  is  the  material  portion  of  the  judgment  of  the 
High  Court  (Tottenham  and  MohendrancUh  Bose,  J  J.) 

"  The  main  contention  which  we  have  to  consider  in  the  appeal 
of  the  Defendants  is,  that  the  suit  is  barred  by  limitation ;  and 
on  the  merits,  it  has  been  urged,  that  the  grant  to  Kanhia  Lai 
was  on  various  considerations  a  valid  one,  binding  upon  the  suc- 
cessors of  the  grantor.    Obviously,  we  must  first  deal  with  the 

*  Present : — Lord  Monkbwell,  Lord  Hobuousk,  Sir  Barnes  Peacock,  and 
Sir  Richard  Coucu. 
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Srimati 
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question  of  limitation.    The  learned  counsel  for  the  Appellants       J.  0. 
submitted  that,  inasmuch  as  the  grant  had  been  in  force  for  more       1885 
than  sixty  years  before  the  suit  was  brought,  it  was  protected  by  tkaitRam 
sect.  3  of  Reg.  II.  of  1805.    But  we  think  that  that  regulation 
haying  been  repealed,  its  provisions  cannot  avail  the  Defendants, 
unless  it  be  shewn  that  while  it  was  still  in  force  the  Defendants 

• 

had  already  acquired  an  indefeasible  title,  by  sixty  years'  enjoy- 
ment of  the  property,  under  the  grant  made  by  Digbijoy  Singh. 
But  the  regulation  had  already  become  obsolete  when  it  was 
repealed  by  Act  VIII.  of  1868 ;  and  although  it  was  alleged  that 
the  grant  was  made  before  the  permanent  settlement,  we  have  no 
evidence  in  its  favour  earlier  than  a  receipt  for  the  rent  of  the 
year  1211  b.s.  (1804r-5  a.d.)  "  It  has  not  been  shewn  to  us  that 
a  good  title  by  sixty  years9  possession  had  become  perfected 
while  the  regulation  was  still  operative,  and  it  apparently  ceased 
to  be  operative  when  Act  XIV,  of  1859  came  into  force  in  1862. 

But  limitation  is  pleaded  on  another  ground,  viz.,  that  conced- 
ing that  the  Plaintiff,  as  ghatwal,  was  not  bound  by  the  act  of  his 
remote  ancestor  and  predecessor,  or  by  the  ratification  of  that 
act  by  his  more  immediate  predecessors,  still  he  would  be  bound 
to  sue  to  enforce  his  right  to  set  it  aside  within  twelve  years  of 
the  accrual  of  that  right,  or  within  twelve  years  from  the  date 
when  the  possession  of  the  Defendants  became  adverse  to  him. 
And  for  this  contention  we  find  authority  in  Babaji  v.  Nana  (1), 
and  in  Petambar  Baboo  v.  Nilmony  Singh  Deo  (2).  The  Plaintiff's 
father  and  immediate  predecessor  as  ghatwal,  died  in  1865,  so  that 
the  possession  of  the  Defendants  then  became  adverse  to  the 
Plaintiff,  and  notwithstanding  his  minority,  which  terminated  in 
1873,  limitation  then  commenced  to  run ;  but  the  suit  was  not 
brought  until  fourteen  years  afterwards.  When  the  Plaintiff 
reached  his  majority  there  were  still  four  years  remaining  within 
which  he  might  have  brought  the  suit,  but  he  allowed  a  further 
period  of  two  years  to  elapse ;  and  it  lies  upon  him  to  shew  that 
his  suit  is  not  barred  by  limitation. 

"  For  the  Plaintiff  it  was  contended  that  the  suit  is  not  barred, 
because  it  is  one  by  a  landlord  to  recover  possession  from  a 
tenant,  for  which  the  law  allows  a  period  of  twelve  years  running 

(1)  Ind.  L.  R.  1  Bombay,  535-7.  (2)  Ind.  L.  R.  3  Calc.  793. 
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J.  C.        from  the  date  when  the  tenancy  is  determined ;  and  it  is  alleged 

1885        that  the  tenancy  was  determined  only  in  1875,  when  the  Plaintiff 

Tekait  Ram  refused  to  accept  the  rent  tendered  by  the  Conrt  of  Wards  on 

°SinghB     bshalf  °f  the  Defendants.    Plaintiff  claims  a  period  of  twelve 

years  from  1875,  and  his  suit  was  brought  within  four.     The 

lower  Court  has  held  that  if  the  Defendants  be  considered 

merely  as  tenants,  no  question  of  limitation  arises ;  but  that  if 

the  title  set  up  by  the  Defendants  as  mokurruridars  gives  them  a 

right  to  plead  limitation  against  the  Plaintiff,  the  limitation  will 

run  only  from  the  date  when  Plaintiff  had  notice  of  the  claim  to 

such  title ;  and  upon  the  evidence  the  Court  held  that  the  first 

notice  of  it  to  the  Plaintiff  was  in  1875,  when  the  suit  for  the 

compensation-money  above  mentioned  was  brought.     Thus,  it 

was  held  that  the  suit  was  not  barred  by  limitation. 

"  We  think  it  is  clear  that  the  article  in  the  Schedule  No.  2  of 
the  Act,  which  provides  for  a  suit  by  a  landlord  to  recover  pos- 
session from  a  tenant,  and  gives  twelve  years  from  the  determina- 
tion of  the  tenancy,  refers  to  suits  in  respect  of  tenancies  in 
which  leases  have  expired,  and  so  have  terminated,  or  in  respect 
of  tenancies  at  will  terminable  by  due  notice.  It  does  not  refer 
to  a  suit  by  which  the  Plaintiff  seeks  to  recover  from  the  holder 
of  a  title  permanent  in  its  nature. 

"  It  is  certain  that  the  Defendants  are  in  possession  of  the 
property  in  suit  by  virtue  of  a  title  which,  if  valid,  is  of  a  perma- 
nent character  not  determinable  by  notice  from  the  Plaintiff.  If 
it  is  not  valid,  the  Defendants  can  only  be  got  rid  of  by  a  suit  in 
which  they  are  entitled  to  plead  and  to  shew  that  they  are  pro- 
tected by  the  rules  of  limitation.  Then,  if  the  Plaintiff  be  con- 
sidered to  be  a  reversioner,  the  period  of  limitation  runs  from 
the  date  when  his  estate  fell  into  possession,  viz.,  the  date  of  his 
father's  death  in  1865,  and  in  this  view  we  should  be  compelled 
to  say  that  his  suit  is  too  late.  It  was  argued,  that  as  he  was 
formally  appointed  to  be  ghatwal  only  in  1873,  after  he  came  of 
age,  the  twelve  years  should  be  counted  from  that  date ;  but  we 
are  of  opinion  that  this  contention  is  untenable,  for  he  was  prac- 
tically invested  with  the  ghatwali  when  his  father  died,  and  the 
estate  was  taken  on  his  behalf  under  the  management  of  the 
Court  of  Wards.     The  perwana  of  appointment  of  ghatwal  in 
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1873  was  a  mere  formal  imposition  upon  him  of  the  duties  and 
responsibilities  of  the  office  which  during  his  minority  he  was 
incompetent  to  undertake. 

"  And  if  the  suit  be  treated  as  one  to  which  no  article  of  the 
schedule  specially  applies,  then  it  is  one  which  must  be  brought 
within  twelve  years  from  the  time  when  the  possession  of  the 
Defendants  became  adverse  to  the  Plaintiff;  and  in  such  case, 
too,  it  is  clear  that  the  succession  has  been  adverse  from  the 
moment  of  the  Plaintiff's  succession  in  the  room  of  his  father. 

"  As  regards  notice  to  the  Plaintiff  of  an  adverse  claim  on  the 
part  of  the  Defendants,  we  think  that  it  is  not  a  case  in  which 
any  special  notice  was  required.  It  is  not  a  case  as  between  a 
zemindar  and  a  ryot,  who,  having  been  dealt  with  as  an  ordinary 
ryot,  sets  up  a  mukurruri  claim.  Here  the  Plaintiff  is  a  ghatwal, 
and,  ipso  facto,  claims  the  right  of  khas  possession  of  the  whole  of 
the  ghatwali  property.  It  is  not  pretended  that  the  Defendants 
or  their  predecessors  were  ever  considered  to  be  ordinary  ryots, 
or  to  hold  under  any  title  less  than  that  of  a  mokurruri  khorposh 
grant.  We  hold,  therefore,  that  there  is  no  valid  ground  for  the 
contention  that  limitation  did  not  begin  to  run  against  the  Plain- 
tiff in  1865,  when  his  father,  the  last  ghatwal,  died.  And  we 
must  hold  that  the  suit  is  barred  by  limitation,  and  should  have 
been  dismissed  on  that  ground  by  the  lower  Court. 

"  This  finding  makes  it  unnecessary  to  inquire  further  into  the 
validity  of  the  grant  made  by  Digbijoy  Singh  to  Kanhia  Lai. 
We  may  observe,  however,  that  it  could  not  be  affected  by 
Reg.  29  of  1814,  as  it  was  made  before  that  regulation  was 
passed.  Our  decision  on  the  question  of  limitation  renders  it 
unnecessary  also  to  dispose  of  the  Plaintiffs  plea  of  res  judicata.91 

C.  W.  Arathoon,  for  the  Appellant,  contended  that  the  suit  was 
not  barred  by  limitation :  Shaikh  Nujmooddeen  Hossien  v.  Lloyd  (1). 
The  death  of  the  father  was  not  the  date  from  which  the  statute 
would  run  any  more  than  the  death  of  the  grandfather.  The 
possession  was  not  adverse  until  there  was  an  assertion  of  adverse 
right ;  till  then  it  was  the  ordinary  possession  by  a  tenant.  The 
tenure  was  not  of  a  permanent  character,  and  had  been  so  held 
by  MUter,  J.,  in  the  previous  litigation  asto  compensation  money. 

(1)  15  Suth.  W.  R.  232. 
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J.  0.       He  held  that  the  Defendants  were  tenants  on  sufferance,  and 

1885        that  decision  was  a  bar  to  this  suit  under  Act  X.  of  1877,  sect.  13. 

Tekait  Bam  Upon  the  merits  these  ghatwals  are  regulated  by  Eeg.  29  of  1814, 

C8inghB     seck  ^»  according  to  which  tenures  of  the  permanent  character 

contended  for  could  not  be  created  by  the  ghatwals :   Grant  v. 

Bangsi  Deo  (1) ;  Binode  Bam  Sein  v.  Deputy  Commissioner  of  the 

Sonthal  Pergunnahs  (2) ;  Petambar  Baboo  v.  Nilmony  Singh  Deo  (3) ; 

Tahaetnee  Ooura  Coomaree  v.  Mussamut  Saroo  Coomaree  (4). 

Graham,  Q.C.,  and  Woodroffe,  for  the  Respondents,  contended 
that  the  suit  was  barred  by  limitation  on  the  grounds  stated  by 
the  High  Court.  The  possession  became  adverse  as  far  back  as 
1857.  The  plea  of  res  judicata  is  not  sustainable,  for  in  the 
former  proceeding  the  Respondents  were  not  duly  represented  as 
required  by  the  Court  of  Wards  Act  (IV.  of  1870,  Bengal).  The 
lands  in  suit  were  validly  granted  for  the  maintenance  of  a  junior 
branch  of  the  family  of  the  ghatwal.  The  condition  of  the  tenure 
was  the  due  performance  by  the  grantee  and  his  heirs  of  ghatwali 
services,  subordinate  to  the  ghatwal  of  the  parent  estate.  Even 
if  the  tenure  had  its  inception  after  the  permanent  settlement  of 
Birbhoom,  it  was  not  an  illegal  alienation  when  regard  is  had  to 
its  object  and  conditions.  Reference  was  made  to  Bajah  NUmoni 
Singh  v.  Bakranath  Singh  (5) ;  Grant  v.  Bangsi  Deo  (6) ;  Rungolou 
Deo  v.  Deputy  Commissioner  of  Beerbhoom  (7) ;  Hwrlal  Singh  v. 
Jorawun  Singh  (8)  ;  Sartukchunder  Dey  v.  Bhagut  Bharatchunder 
Singh  (9) ;  Act  X.  of  1870,  sect.  39 ;  Boo  Bahadur  Singh  v. 
Mussamut  Jawahur  Kuar  and  Another  (10). 


1885 
July  11. 


C.  W.  Arathoon,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Monkswell  : — 

Tekait  Bam  Chunder  Sing,  ghatwal  of  a  large  estate  named 
Pathrole,  brings  the  action  to  eject  from  Lalgurh,  a  subordinate 

(1)  6  Beng.  L.  R.  652.  (6)  6  Beng.  L.  R.  652;   S.  C.  15 

(2)  7  Suth.  W.  R.  178.  Suth.  W.  R.  38. 

(3)  Ind.  L.  R.  3  Calc.  793.  (7)  Marshall,  117. 

(4)  2  Suth.  P.  C.  808.  (8)  6  Sel.  Rep.  l&B. 

(5)  Law  Rep.  9  Ind.  Ap.  104.  (9)  S.  D.  A.,  1853. 

(10)  Law  Rep.  11  Ind.  Ap.  75. 
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tenure  within  its  ambit,  the  Defendants,  who  are  widows  of  the       J.  C. 
last  holder  of  it,  Bunwari  Sing,  and  are  under  the  protection  of       1885 
the  Court  of  Wards.    He  claims  the  right  to  resume  that  tenure  tekait  Bam 
at  will,  and  further  asserts  that  his  right  to  this  resumption  has 
been  conclusively  decided  in  a  previous  suit  between  the  same 
parties.    The  Defendants  claim  to  hold  a  ghatwali  tenure,  from 
which  they  could  not  be  dispossessed,  on  the  payment  pf  a  fixed 
rent ;  they  deny  that  the  question  had  been  decided  as  alleged, 
and  set  up  the  plea  of  limitation.    The  Subordinate  Judge  found 
for  the  Defendants  on  the  plea  of  res  judicata  and  for  the  Plaintiff 
on  the  plea  of  limitation,  and  gave  the  Plaintiff  a  decree  on  the 
ground  that  the  tenure  was  resumable  at  will. 

The  High  Court  reversed  this  judgment,  finding  for  the  Defen- 
dants on  the  plea  of  limitation  only.  From  that  judgment  the 
present  appeal  is  preferred. 

The  following  facts  appertain  to  the  history  of  the  tenure. 

One  Digbijoy  Singh  was  the  ghatwal  of  Pathrole  about  the 
beginning  of  this  century. 

The  property  held  by  the  Defendants  called  Turuf  Lalgurh 
was  granted  by  him  to  one  of  his  younger  sons,  Kanhia  Singh, 
for  maintenance  in  or  before  1804 :  for  receipts  of  rent  are  put  in, 
one  in  1805  for  rent  due  in  1804. 

In  1800  or  1801  a  settlement  for  ten  years  seems  to  have  been 
made  with  Digbijoy,  another  settlement  at  the  expiration  of  that 
for  three  years,  and  another  in  1813-14  for  ten  years,  which  became 
permanent  by  the  operation  of  [Regulation  29  of  1814.  We  hear 
little  or  nothing  more  about  it  till  1853,  when  a  proceeding  took 
place  before  the  Judge  of  Birbhoom,  which  arose  in  this  way. 
Some  creditors  who  had  obtained  decrees  sought  to  execute  them 
against  the  owners  of  ghatwalis,  among  them  Barat  Chunder  Singh, 
grandfather  of  the  Plaintiff,  ghatwal  of  Pathrole,  and  Kanhia  Singh, 
ghatwal  (as  he  described  himself)  of  talook  Lalgurh.  The  ghatwals 
contested  the  right  of  judgment  creditors  to  seize  their  estates 
in  execution,  whereupon  an  order  was  made  for  the  release  of  the 
estates  from  attachment,  which  was  confirmed  on  appeal  to  the 
Sudder  Dewani  Adawlut  in  May,  1853.  The  Court  gave  judg- 
ment in  these  terms : — 

"  The  Court  are  of  opinion  that,  under  the  law,  the  ghatwali 
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J: c*        tenures  t)f  Birbhoom  being  not  the  private  property  of  the  ghatwals, 
J?jJ5        but  lands  assigned  by  the  State  in  remuneration  for  specific  police 
Tekait  Ram  services,  are  not  alienable,  nor  attachable  for  personal  debts." 

Chuydeb  .  . 

In  a  similar  proceeding  in  1857  a  decision  to  the  same  effect 
was  arrived  at,  and  a  notice  was  sent  to  Bharat  Singh  that  the 
grant  to  Kanhia  had  not  given  Kanhia  any  right  in  mouzah 
Lalgurh,  but  as  far  as  we  know  Bharat  took  no  action  on  this, 
nor  does  any  assertion  or  counter-assertion  of  rights  appear  to 
have  taken  place  between  the  holders  of  Pathrole  and  the  owners 
Lalgurh,  till  the  time  which  will  be  hereafter  referred  to.  It 
further  appears  that  the  owners  of  Lalgurh  have  been  treated  as 
bound  to  perform,  and,  indeed,  have  performed  the  police  duties 
incident  to  their  tenure ;  this  is  recognised  by  a  perwana  from 
Barat  to  Bunwari  in  1855,  and  by  a  further  perwana  from  the 
Assistant  Commissioner  of  the  fiWAaZ  pergunnahs  in  1873. 

The  first  question  in  the  case  to  be  determined  is,  whether  the 
contest  of  title  between  the  parties  is  res  judicata  under  Act  X.  of 
1877,  sect.  13,  which  is  in  these  terms : — 

''No  Court  shall  try  any  suit  or  issue  in  which  the  matter 
directly  and  substantially  in  issue  has  been  heard  and  finally 
decided  by  a  Court  of  competent  jurisdiction  in  a  former  suit 
between  the  same  parties,  or  between  parties  under  whom  they  or 
any  of  them  claim,  litigating  in  the  same  title." 

The  Plaintiff's  father  died  in  1865,  leaving  him  a  minor.  During 
his  minority,  which  ended  in  1873,  the  rent  of  Lalgurh  was  paid 
by  Bunwari  to  the  Court  of  Wards  on  his  behalf,  and  no  question 
of  title  or  conflicting  right  arose.  On  his  attaining  majority 
some  time  in  1873  he  brought  a  suit  against  Bunwari,  claiming 
against  him  the  whole  of  the  compensation  money  which  had 
been  paid  into  Court  by  the  East  India  Railway  Company  in  respect 
of  land  in  Lalgurh,  which  had  been  taken  by  the  company, 
Bunwari  claiming  a  share  in  that  money. 

Pending  the  suit  Bunwari  died,  his  widows  were  substituted 
for  him,  and  the  Subordinate  Judge  decided  in  their  favour,  giving 
them  a  considerable  part  of  the  compensation  money. 

On  appeal  to  the  High  Court  this  judgment  was  reversed. 

The  contention  of  the  respective  parties,  and  the  ground*  of  the 
judgment,  are  so  clearly  stated  by  Mr.  Justice  Bomesh  Chunder 
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Hitter,  that  their  Lordships  think  it  well  to  give  the  following        J.  C. 
extracts  from  his  judgment : —  1885 

"  This  suit  was  instituted  on  behalf  of  Bam  Chunder  Singh,  tekait  Ram 
minor,  who  has  now  attained  his  majority,  for  obtaining 
Es.15,125.  11a.  6p.,  deposited  in  the  Government  Treasury  of 
Doeghur,  being  the  compensation  money  for  1765J.  9o.  14cA.  of 
land  appertaining  to  the  ghatwali  talook  Pathrole,  taken  for  the 
construction  of  a  railway.  The  allegation  of  the  Plaintiff  is  that 
he  is  entitled  to  the  whole  of  this  compensation  money,  and,  the 
Defendants  having  unjustly  claimed  the  same,  it  has  been  detained 
in  the  Treasury,  leaving  the  contending  parties  to  have  their 
respective  rights  settled  by  a  competent  Civil  Court.  .... 

"  The  Defendant  BunwariLcd  alleged  in  his  written  statement 
that  he  holds  sub-tenure  in  the  Plaintiff's  ghatwali  mehal,  charged 
with  a  fixed  annual  rent  of  Bs.104;  that  a  portion  of  the  lands 
taken  falls  within  his  sub-tenure,  the  compensation  money  in 
respect  of  which  was  therefore  due  exclusively  to  him."  .... 

Then  after  disposing  of  certain  claims  by  other  parties,  the 
learned  Judge  continued  : — 

"  Then  we  come  to  the  claim  put  forward  by  Bunwari  Lai.  It 
is  evident  that  he  held  a  subordinate  tenure  within  the  Plaintiff's 
ghatwali  mehal,  and  the  said  tenure  is  still  in  the  possession  of  his 
widows.  It  has  also  been  established  upon  the  evidence  that  this 
tenure  was  created  by  an  ancestor  of  the  Plaintiff  to  provide  for 
the  maintenance  of  a  junior  branch  of  the  ghatwal's  family.  It 
has  been  contended  on  behalf  of  the  Plaintiff  that  it  is  not 
sufficient  to  shew  th&t  Bumvari  Lai  during  his  lifetime  was  in 
possession,  and  his  legal  representatives  are  still  in  possession  of 
this  subordinate  tenure,  but  that  it  must  be  established  that  Bun- 
wari Lai  was,  and  the  widows  are  still,  in  rightful  possession  of 
it,  and  that  it  is  of  a  permanent  nature,  so  that  the  superior 
ghatwal  cannot  at  his  will  determine  it.  I  think  that  this  con- 
tention is  valid.  These  Defendants,  it  appears  to  me,  are  not 
entitled  to  any  share  in  the  compensation  money,  if  it  can  be 
shewn  that  they  are  allowed  to  remain  in  possession  of  the  sub- 
ordinate tenure  by  mere  sufferance  of  the  superior  holder,  who 
can  at  any  moment  put  an  end  to  their  possession.  From  the 
nature  of  the  tenure  held  by  the  Plaintiff,  it  follows  that  the 
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1885        of  a  junior  branch  of  the  family  is  not  binding  upon  him.    He  is 
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"  Bunwari  Led,  therefore,  not  haying  during  his  lifetime  any 
valid  right  to  any  portion  of  the  lands  taken,  his  representatives 
are  therefore  not  entitled  to  receive  any  share  in  the  compensa- 
tion money,  the  whole  of  which,  therefore,  should  be  paid  to  the 
Plaintiff. 

"  But  the  Plaintiff  is  a  ghatwal.  His  title  is  not  that  of  an 
absolute  owner.  He  is  only  entitled  to  enjoy  the  profits  of  the 
ghatwali  raehal  during  his  life,  without  power  of  alienation. 
The  compensation  money  in  deposit  is  only  a  money  equivalent 
to  a  portion  of  that  mehal." 

From  this  judgment  there  was  no  appeal.  Their  Lordships  are 
of  opinion  that  the  very  question  in  this  cause,  viz.,  whether  the 
Defendants  held  a  permanent  tenure,  or  whether  the  Plaintiff  was 
entitled  to  resume  it  at  pleasure,  was  directly  and  substantially  in 
issue  between  the  parties,  and  has  been  finally  decided  between 
them. 

Their  Lordships  are  relieved,  therefore,  from  deciding  what  the 
rights  of  the  respective  parties  really  were,  a  question  which,  if  it 
had  been  open,  might  have  been  attended  with  difficulty. 

The  question  of  limitation  remains.  The  provision  in  art.  144 
of  the  second  schedule  of  Act  XV.  of  1877,  which  gives  twelve 
years  as  the  period  of  limitation  from  the  time  "  when  the  posses- 
sion of  the  Defendant  becomes  adverse  to  the  Plaintiff,"  appears 
the  only  provision  applicable  to  the  case. 

Their  Lordships  understand  the  judgment  of  the  High  Court 
to  be,  in  effect,  based  on  these  considerations. 

The  tenure  set  up  by  the  Defendants,  being  of  a  permanent 
character,  was  adverse  for  a  long  period  of  time  to  the  claim  of 
the  Plaintiff  and  his  ancestors,  which  was  to  resume  the  tenure  at 
will ;  that  it  was  not  the  less  adverse  on  account  of  the  payment 
of  rent,  which  was  an  incident  of  the  tenure ;  that  the  statute 
began  to  run  against  the  Plaintiff  on  the  death  of  his  father  in 
1865,  when  his  title  accrued,  although  he  was  not  recognised  by 
the  Government  as  ghatwal  till  his  majority ;  that  as  he  did  not 
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bring  this  suit  till  five  or  six  years  after  he  became  of  age,  he  was 
barred  by  the  statute.  Their  Lordships  are  unable  to  assent  to 
this  view. 

It  can  scarcely  be  contended  that  immediately  on  the  creation 
of  the  sub-tenure  the  possession  of  it  became  adverse  when  there 
was  no  dispute  or  conflicting  claim.  If  not  so,  when  did  the 
possession  become  adverse  ?  It  has  been  contended  that  it  became 
adverse  in  1853,  when  notice  was  given  by  the  Court  to  Bharat 
Chunder  that  the  grant  to  Bunwari  conferred  no  title  against  him, 
and  that  he  could  eject  Bunwari  at  pleasure.  But  the  proceeding 
was  wholly  between  creditors  and  ghatwals  holding  tenures,  or 
under  tenures.  There  were  no  proceedings  hostile  or  otherwise 
between  the  ghatwals  and  the  sub-tenure  holders,  each  of  whom 
was  content  to  go  on  as  before  without  any  definition  or  assertion 
of  right  by  either  party.  The  same  state  of  things  continued 
after  the  death  of  Khargdhari  Singh,  the  Plaintiff's  father,  when 
the  rent  was  paid  to  the  Court  of  Wards  on  behalf  of  the  Plaintiff 
during  his  minority. 

In  their  Lordships9  opinion  no  adverse  possession,  within  the 
meaning  of  the  statute,  is  proved  to  have  existed  until  the  insti- 
tution of  the  suit  in  1873,  when  the  claims  of  both  parties  were 
undoubtedly  adverse,  and  the  statute  began  to  run  only  from  that 
time.    If  so,  the  Plaintiff  is  not  barred  by  limitation. 

On  these  grounds  their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  High  Court  must  be  reversed,  and  judgment  given 
for  the  Plaintiff,  and  they  will  humbly  advise  her  Majesty  to  this 
effect.    The  Respondent  must  pay  the  costs  of  this  appeal. 

Solicitor  for  Appellant :  T.  L.  Wilson. 
Solicitor  for  Respondents :  E.  Treasure. 
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JC*      AKHOY  CHUNDER  BAGCHI  and  Others       Plaintiffs; 

1885 


AND 

Julys.      KALAPAHAR  HAJI  and  Another     .     .     .     Defendants. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Hindu  Law — Simultaneous  Adoption — Construction  of  Power  to  adopt. 

* 
A  Hindu  gave  to  his  two  widows  the  following  power :  a  You  &,  the 

elder  widow,  may  adopt  three  sons  successively ;  and  you  B,y  the  younger 

widow,  may  adopt  three  sons  successively  "  : — 

Held,  that  this  did  not,  on  its  true  construction,  purport  to  authorize  a 
simultaneous  adoption: — 

Held,  also,  that  Hindu  law  does  not  allow  simultaneous  adoptions. 

APPEAL  from  a  decree  of  the  High  Court  (May  18,  1882), 
affirming  a  decree  of  the  Judge  of  Rungpore  (Dec.  18,  1880), 
which  reversed  a  decree  of  the  Moonsiff  of  Gaibanda  (July  6, 
1880),  and  dismissed  the  Plaintiffs'  suit  with  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  judgment  of  the  High  Court  (  White  and  Macpheraon,  J  J.) 
was  as  follows : — 

"  We  have  come  to  the  conclusion  that  a  simultaneous  adoption 
is  not  valid  according  to  the  Hindu  law. 

"  Mr.  Justice  Phear  in  Sidessury  Dossee  Dad  v.  Doorga  Churn 
Sett  and  Others  (1),  came  to  the  same  conclusion.  His  reasons  for 
the  decision  are  to  be  found  in  an  elaborate  judgment  which  that 
learned  Judge  gave  in  Monemotho  Nath  Dey  v.  Anvmi  Nath  Dey 
and  Another  (2).  The  latter  case  was  appealed  to  a  bench  con- 
sisting of  Peacock,  C.J.,  and  Trevor  and  SwrribhuNath  Pundit,  J  J., 
who  reversed,  indeed,  the  judgment  of  Phear,  J.,  but  on  another 
and  distinct  ground.  As  regards  the  validity  of  a  simultaneous 
adoption,  Peacock,  C.J.,  says : — '  It  is  not  necessary  to  go  to  the 
extent  to  which  the  learned  Judge  below  went,  or  to  say  that  a 
simultaneous  adoption  must  be  bad/  In  another  case,  S.M.Moni 
Dad  v.  S.  M.  Prosunno  Nath  Dad  (3),  the  same  question  again 

♦  Present: — Lord  Monkswell,  Lord  Hobhouse,  Sra  Barnes  Peacock,  and 
Sir  Richard  Couch. 

(1)  2  Ind.  Jur.  (N.S.)  p.  22.  (2)  2  Ind.  Jur.  (N.S.)  p.  24. 

(3)  2  Ind.  Jur.  (N.S.)  18. 


VOL.  XII.]  INDIAN  APPEALS.  199 

arose,  but  was  again  not  decided,  the  Court  there  saying  : — '  It  is       J.  0. 
not  necessary  to  say  whether,  if  the  widow  had  adopted  two  sons        1885 
at  the  same  time,  they  would  have  been  regularly  adopted  sons      akhoy 
according  to  Hindu  law,  and  so  capable  of  being  heirs  of  the     ^Q^Jf 
testator/      The  judgment  of  Phear,  J.,  therefore,  on  this  point  •• 

has  never  been  overruled,  although  it  has  not  been  affirmed  by  an       Haji. 
Appeal  Court. 

"  Phear,  J.,  discusses  the  conflicting  authorities  with  the  greatest 
fullness  and  minuteness.  Having  read  and  considered  that 
judgment,  we  think  that  the  learned  Judge  has  deduced  the 
right  rule  from  the  authorities. 

"  He  lays  down  the  rule  in  these  words  : — '  The  power  to  adopt 
rests  solely  upon  the  religious  necessities,  so  to  speak,  of  the 
father,  and  is  limited  by  them.  It  does  not  extend  to  enabling 
him  to  do  more  than  is,  at  the  time  of  exercising  it,  reasonably 
sufficient  to  satisfy  the  purpose  for  which  the  law  exists.  Con- 
sequently, supposing  the  occasion  for  exercising  the  power  to 
have  arisen,  one  son,  and  one  alone,  can  be  adopted.9  The 
words  'reasonably  sufficient'  might  be  taken  to  mean  what  a 
reasonable  man  might  think  sufficient  to  ensure  his  happiness  in 
a  future  world ;  but  the  context  shews  that  the  learned  Judge 
really  meant  that  the  exercise  of  the  power  of  adoption  must  be 
limited  by  the  necessity  of  the  case. 

"  Applying  that  rule,  it  follows  that  as  the  adoption  of  one  son 
alone  is  actually  necessary,  and  is  in  itself  wholly  sufficient  to 
satisfy  the  purpose  of  the  law,  the  adoption  of  two  is  not  within 
the  scope  of  the  power,  and  that  where  such  a  thing  is  attempted, 
neither  of  the  children  is  the  legally  adopted  son  of  the  deceased, 
although  the  ceremonies  of  adoption  may  have  been  performed  as 
regards  each,  and  also  at  the  same  time." 


Mayne,  for  the  Appellant,  contended  that  the  adoption  was 
valid,  and  that  the  objections  to  it  did  not  arise  upon  the 
pleadings  and  issues.  He  cited,  besides  the  cases  mentioned  in 
the  judgment  of  the  High  Court  and  relating  to  simultaneous 
adoptions,  Shyama  Charan's  Vyavastha  Darpana,  p.  767. 

Doyne,  and  Woodroffe,  for  the  Respondents,  were  not  called 
upon. 
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J.  0.  The  judgment  of  their  Lordships  was  delivered  by 

Lv^       Sib  Eichard  Couch  : — 

Akhoy 
Chundbb         The  suit  which  is  the  subject  of  this  appeal  was  brought  for  the 

Vm  rent  of  some  property  which  was  part  of  an  estate   formerly 

^T&ajl**  belonging  t°  one  Kali  Krishna Lahiri.    He  died  in  1851,  haying 

had  two  wives,  the  elder,  Shama  Soondari  Debi,  and  the  younger, 

Brahmamoyi  Debi.  By  Shama  Soondari  Debi  he  had  one  son, 
Koilas  Chunder  Lahiri,  who  died  in  1856.  After  the  death  of 
Kotlas  Chunder  Lahiri  the  two  widows  simultaneously,  as  has 
been  found  by  the  Lower  Appellate  Court,  adopted  sons.  Shama 
Soondari  adopted  one  Suresh  Chunder,  and  Brahmamoyi  adopted 
Jogesh  Chunder.  That  adoption  took  place  in  1859,  on  the  5th  of 
June.  Suresh  Chtmder  died  in  1866,  and  Jogesh  Chunder  in 
1867.  Some  seven  or  eight  years  after  the  death  of  Jogesh 
Chunder,  each  of  the  two  widows  made  another  adoption,  which 
are  found  by  the  Lower  Appellate  Court  to  have  been  simultaneous, 
and  no  question  will  arise  whether  one  was  at  any  moment  of 
time  before  the  other.  These  adoptions  were  made  on  the  30th 
of  July,  1875. 

The  suit  was  brought  by  Oyanendra,  the  son  who  was  adopted 
by  the  younger  widow  on  that  occasion,  against  a  tenant  of  some 
of  the  land,  and  against  Shama  Soondari  Debi.  Norendra,  the 
son  who  was  adopted  by  Shama  Soondari  Debi,  is  not  a  party  to 
the  suit.  The  claim  for  rent  is  founded  upon  a  lease  which  was 
executed  on  the  12th  of  February,  1870,  by  both  the  widows 
reserving  a  certain  rent,  and  there  is  no  question  now  as  to 
whether  the  amount  for  which  the  decree  was  passed  is  correct  or 
not. 

The  only  question  raised  in  the  case  is  whether  upon  what  has 
taken  place  Gyanendra  is  entitled  to  recover  half  of  the  rent 
reserved  by  the  lease ;  and  it  may  be  material  to  see,  before  the 
facts  are  adverted  to,  how  the  case  is  stated  in  the  plaint.  It 
says: — "The  late  Brahmamoyi  DM,  mother  of  the  said  minor 
Oyanendra  Chunder  Lahiri,  being,  in  right  of  her  husband  and 
deceased  adopted  son,  entitled  to  and  being  jointly  and  in  equal 
shares  with  Defendant  No.  2,"  —  that  is  Shama  Soondari— 
"  possessed  of  pergunnah  Muktipore  and  others  niehal  No.  187  of 
the  Collectorute  towzi  of  zillah  Rungpore,  being  the  ancestral 
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zemindari  which,  the  said  minor  is  entitled  to  and, possessed  of,  J.  O. 
died  on  the  2nd  of  Falgoon,  1285,  leaving  her  surviving  the  said  1885 
minor  taken  in  adoption  by  her  as  the  sole  heir  of  her  and  her      Akhoy 

late  husband  and  son,  and  as  the  proprietor,  of  the  property."  CbI£DBB 
The  case  seems  to  be  put  upon  the  ground  that  after  what  had  *• 

*  Kalapaitab 

taken  place,  Brahmamoyi  Debi  was  entitled  to  half  of  the  estate,  hajl 
and  that  her  adopted  son  succeeded  to  that  half. 

Now,  according  to  the  pedigree,  upon  the  death  of  Kotlas 
Chunder  Lahiri,  Shama  Soondari  would  succeed  to  the  property  as 
his  heir ;  but  it  is  contended  that  the  widows  having  the  autho- 
rity to  adopt,  the  adoption  of  Norendra  and  Gyanendra,  if  it 
were  valid,  would  divest  the  estate  from  Shama  Soondari  Debi  and 
also  from  Brahmamoyi  Debi  if  she  took  an  interest  in  it,  and  would 
make  the  adopted  sons  entitled  to  the  estate  in  equal  shares.  So 
that  the.  case  really  depends  upon  the  validity  of  the  adoptions 
which  were  made  by  the  two  widows  on  the  30th  of  July*  1875. 

Now  as  to  those  adoptions  two  questions  arise.  .  The  first  is 
whether  the  authority  which  was  given  to  the  widows  by.  the 
husband  authorized  such  an  adoption  as  they  made ;  and,  secondly, 
whether,  supposing  he  gave  such  an  authority,  it  is  one  which 
the  Hindu  law  allows.  The  document  itself  was  not  produced, 
but  the  contents  were  deposed  to  by  two  witnesses.  One  of  them, 
Eashi  Chunder,  said  it  was  as  follows  : — "  You,  Shama  Soondari, 
the  elder  widow,  may  adopt  three  sons  successively,  and  you, 
Brahmamoyi,  the  younger  widow,  may  adopt  three  sons  succes- 
sively, and  that  (or  those) " — the  word  being  capable  of  being 
translated  both  in  the  singular  and  the  plural — "  adopted  son  (or 
sons)  will  be  entitled  to  offer  pind,"  &c.  Another  witness  deposed 
to  there  being  the  words  introduced  "and  on  that  being  ex- 
hausted ;  "  but  the  Lower  Appellate  Court  seems  to  have  thought 
it  doubtful  whether  reliance  could  be  placed  upon  the  memory 
and  impartiality  of  that  witness,  and  the  construction  of  the  docu- 
ment must  be  taken  upon  the  words  stated  by  Kashi  Chunder. 

It  appears  to  their  Lordships  that  these  words  might  be  reason- 
ably construed  as  giving  to  the  widows,  not  a  power  to  adopt 
simultaneously,  but  first  to  the  elder  widow  power  to  adopt  three 
sons  successively,  and  then  a  similar  power  to  the  younger  widow. 
The   words  are   capable   possibly  of  another  construction,   but 
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J.  0.       certainly  rather  the  more  natural  construction  would  be  that  it 

1885        was  a  power  to  adopt  successively.    It  may  be  observed  that  if  it 

Akhot      g&ve  to  the  younger  widow  a  power  to  make  an  adoption  simul- 

CBagot*     taneously  with  an  adoption  by  the  elder  widow,  the  elder  widow 

*.         would  not  be  able  to  adopt  three  sons  successively,  because  there 

Hajl       would  be  interposed  an  adoption  of  a  son  by  the  younger  widow. 

That  seems  to  be  a  reason  for  not  putting  such  a  construction  upon 

the  words. 

Another  reason  for  putting  the  construction  upon  it  which 
their  Lordships  think  is  the  right  one,  is  what  appears  to  be  the 
state  of  the  law  on  the  subject  of  simultaneous  adoptions  at  the 
time  when  this  authority  was  given,  because  if  it  should  even 
appear  that  the  law  was  in  such  a  state  that  it  was  extremely 
doubtful  whether  simultaneous  adoptions  could  be  made,  or  that 
from  the  state  of  the  law  it  was  not  likely  that  there  was  a 
practice  of  that  kind,  that  would  be  a  reason  for  construing  this 
document  as  not  intended  to  give  a  power  of  simultaneous  adop- 
tion. In  construing  it  their  Lordships  would  consider  that  the 
person  giving  the  authority  intended  his  widows  to  do  that  which 
the  law  allowed,  and  not  to  do  something  which  was,  if  not  abso- 
lutely illegal,  very  unusual  and  not  practised  amongst  Hindus. 

Their  Lordships  are  therefore  of  opinion  upon  that  part  of  the 
case  that  this  document  did  not  give  to  the  two  widows  an  autho- 
rity to  make  such  an  adoption  as  was  made  by  them  in  July, 
1875,  when  they  professed  to  adopt  the  two  sons  Narendra  and 
Gyanendra. 

But  then  there  is  the  other  question  whether,  if  the  authority 
did  allow  them  to  adopt  in  this  manner,  it  could  be  done  lawfully 
according  to  Hindu  law.  It  had  been  clearly  settled  by  this 
Committee  in  the  case  of  Bungama  v.  Atchama  (1),  that  a  man 
having  an  adopted  son  could  not  during  the  life  of  that  adopted 
son  adopt  a  second  son.  The  authorities  were  very  fully  gone 
into ;  and  although  there  appeared  to  be  a  conflict  of  opinions 
amongst  the  pundits  upon  the  subject,  that  was  decided  by 
this  Committee.  That  case,  no  doubt,  is  distinguishable  from 
the  present.  A  simultaneous  adoption  in  some  respects  would 
differ  from  the  adoption  of  a  son  when  there  was  already  one  son 
in  existence,  and  the  reason   given  for  not  allowing  such  an 

(1)  4  Moore's  Ind.  App.  Ca.  3. 
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adoption  is  that  there  are  different  texts  which  seem  to  direct  that  J.  €. 

the  power  of  adoption  is  only  to  be  exercised  where  the  person  1885 

adopting  has  not  a  son,  either  a  natural-born  or  an  adopted,  akhot 

But  much  of  the  reasoning  upon  which  that  case  was  decided  C^^tB 

applies  to  the  case  of  a  simultaneous  adoption.    The  observation  * 

it  ALAPAff  A  A 

which  appears  to  their  Lordships  to  be  the  strongest  against  such  Katl 
an  adoption  as  this  being  allowed  by  the  Hindu  law,  is  that  no 
authority  and  no  text  has  been,  or  apparently  can  b?  produced, 
shewing  that  the  Hindu  law  allows  it.  It  is  true  that  the  texts 
with  regard  to  adoptions  are  but  few,  but  still  they  are  sufficient 
to  lead  to  the  conclusion  that  if  it  was  intended  that  such  a  power 
as  this  should  be  given  to  a  man  with  regard  to  adoption,  there 
would  be  something  in  the  different  authorities  in  favour  of  it. 
That  it  was  not  intended  by  Hindu  law  may  be  inferred  from  the 
provisions  which  are  made  for  the  case  of  a  son  being  born  after  a 
man  has  made  an  adoption.  It  is  laid  down  by  Macnaghten  that 
if  a  son  is  born  after  a  son  has  been  adopted,  the  property  is  to 
be  divided  between  the  adopted  son  and  the  natural-born  son  in 
certain  proportions,  giving,  in  the  case  of  there  being  only  one 
adopted  son  and  one  natural-born  son,  to  the  adopted  son  a  third, 
according  to  the  law  of  Bengal,  and  a  fourth  according  to  the 
doctrine  of  other  schools.  Then  he  goes  on  to  speak  of  the  cases 
where  there  are  more  than  one  natural-born  son,  and  he  states 
the  law  for  the  distribution  of  the  property  in  such  cases.  But 
no  reference  is  made  in  any  of  the  cases  to  there  being  more  than 
one  adopted  son ;  and  as  the  power  of  a  Hindu  either  to  adopt 
himself,  or  to  give  to  his  widows  the  power  to  do  so  in  his  place, 
depends  upon  the  law,  it  seems  to  their  Lordships  that  it  is  in- 
cumbent upon  the  party  who  seeks  to  avail  himself  of  a  simul- 
taneous adoption  to  produce  some  authority  to  that  effect  The 
entire  absence  of  any  authority  in  favour  of  such  an  adoption  is 
an  argument  that  the  Hindu  law  did  not  recognise  it,  and  that  it 
has  really  not  been  the  practice  amongst  Hindus ;  for  if  such  a 
practice  had  prevailed  to  any  appreciable  extent,  some  authorities 
would  have  been*  found  on  the  subject. 

There  is  a  great  absence  of  decisions  upon  the  question;  in 
fact  their  Lordships  have  only  been  referred  to  one  case  in  which 
the  question  of  the  validity  of  a  simultaneous  adoption  has  been 

R  2 
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J.  C.  considered,  and  that  is  a  case  in  the  High  Court  of  Calcutta,  xe- 

1885  ported  in  Bourke's  Eeports  at  page  189.    There  it  was  held  by  the 

Axhoy  learned  Judge  who  tried  the  case  that  an  adoption  of  this  descrip- 

CbToch?  ti°n  was  iavalid,  and  in  a  subsequent  case  the  same  learned  Judge 

_     v-         acted  upon  the  opinion  which  he  had  thus  given. 
Kalapahab  f 

Haji.  So  far,  then,  with  respect  to  there  being  any  authority  about  it. 

But  there  is  a  note  in  a  recent  book  published  by  Shama  Charan 
Sarkar,  the  author  of  the  Yyayastha  Darpana.  It  is  called  the 
Vyavastha  Chandrika,  and  in  vol.  ii.,  page  118,  of  the  Precedents, 
there  is  this  note : — "  It  may  on  the  whole  be  safely  concluded 
that  whatever  may  have  been  the  law  or  the  practice  in  former 
ages,  the  simultaneous  adoption  of  two  sons  or  the  affiliation  of 
one  by  a  person  who  has  a  son  (either  his  own  issue  or  adopted) 
living,  is  now  illegal  according  to  the  concurrent  testimony  of  the 
most  approved  authorities."  This  is  the  note  of  Mr.  Macnaghten, 
Hindu  Law,  vol.  ii.,  p.  201 ;  but  it  is  given  without  any  comment 
or  indication  of  dissent.  Their  Lordships  do  not  refer  to  this 
book  as  being  any  authority  as  to  what  the  law  is.  The  author, 
a  Hindu  gentleman  who  is  well  conversant  with  the  Hindu  law, 
and  who  must  also  be  well  conversant  with  the  customs  of  Hindus 
with  regard  to  adoption,  appears  to  consider  a  simultaneous  adop- 
tion to  be  illegal ;  he  does  not  suggest  that  what  is  stated  is  in 
any  way  contrary  to  the  habits  of  Hindus,  or  in  conflict  with  their 
usages.  But  independently  of  this,  and  without  placing  any 
Teliance  upon  this  book  as  an  authority,  they  are  of  opinion  that 
by  the  Hindu  law  an  adoption  of  this  description  was  not  allowed. 
Therefore,  on  both  grounds,  that  the  power  given  by  the  husband 
did  not  authorize  the  widows  to  make  such  an  adoption  as  this, 
and  also  that  the  law  did  not  allow  it,  even  supposing  the  husband 
had  intended  to  give  such  an  authority,  their  Lordships  are  of 
opinion  that  the  Plaintiff  has  failed  to  make  out  his  title  to 
Tecover  any  portion  of  the  rent  which  he  has  sued  for. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that 
the  decree  of  the  High  Court  be  affirmed  and  the  appeal  dis- 
missed, and  the  Appellant  will  pay  the  cost  of  the  appeal. 

Solicitors  for  the  Appellants  :  Oehme  &  Summerhays. 
Solicitors  for  the  Respondents :  WatTtins  &  Lattey. 
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TOOLSHI  PEBSHAD  SINGH  and  Othebs.     Defendants;       j.0.* 

AND  1885 


RAJAH  RAM  NARAIN  SINGH  .     .     .     .     Plaintiff.      jfon*is,is; 

June  13. 
ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL.  

Construction — "  Istimrari  mokurruri" — Ba  farzandan — Naslan  badna&lan — 

Conveyance  of  Hereditary  Bight 

The  words  "  istimrari  mokurruri "  in  a  pottah  do  not  per  se  import  an 
estate  of  inheritance. 

But  the  other  terms  of  the  instrument,  the  circumstances  under  which 
it  was  made,  or  the  subsequent  conduct  of  the  parties,  may  shew  the  in- 
tention with  sufficient  certainty  to  enable  the  Courts  to  pronounce  that  the 
grant  was  perpetual. 

The  words  "  ba  farzandan "  or  "  naslan  bad  naslan  "  are  not  essential 
to  convey  an  hereditary  right. 

APPEAL  from  a  decree  of  the  High  Court  (July  31,  1882) 
affirming  a  decree  of  the  Subordinate  Judge  of  Bhagtdpore 
(Jan.  4),  1881. 

The  sole  question  in  the  appeal  was  whether  an  istimrari  mokur- 
ruri pottah  granted  by  Rajah  Nirhhoy  Singh  the  Respondent's 
grandfather  and  predecessor  in  title,  to  his  son-in-law,  Sarnam 
Singh,  on  the  7th  Bhadom,  1257  F.  (29th  August,  1850),  enured 
on  the  death  of  the  latter  to  the  benefit  of  his  sons,  the  Appellants. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Both  Courts  in  India  held  that  such  pottah  did  not  create  and 
was  not  intended  to  create  an  heritable  interest  in  the  lands 
therein  comprised,  and  was  granted  in  accordance  with  a  custom 
prevailing  in  the  raj  family  of  Gidhowr  ;  which  whilst  entitling  the 
younger  male  members  of  such  family,  who  but  for  the  impartibility 
of  the  estates  appurtenant  to  the  raj  would  have  been  co-sharers 
therein,  to  the  grant  of  heritable  leases  at  permanently  fixed 
rents,  enabled  the  Rajah  for  the  time  being  to  provide  for  other 
relatives  and  connections  by  the  grant  of  leases  at  fixed  rents, 
permanent  only  for  the  lives  of  the  grantees. 

Both  Courts  also  found  that  the  pottahs  granted  to  such  younger 

*  Present : — Lord  Blackburn,  Sib  Robert  P.  Collieb,  Sib  Richard  Couch, 
and  Sib  Abthdr  Hobhousk. 
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J.  C.  male  members,  invariably  contained  the  words  naslan  bad  naalan 

1885  (generation  after  generation),  or  other  like  expressions  importing 

TooLflm  heritable  right,  whilst  the  pottahs  granted  to  other  relations  or 

^toMan*  conn©ctions,  such  as  sons-in-law,  are  devoid  like  the  one  in  suit 

^     «•  of  any  such  words  or  expressions. 

Rajah  Bam  * 

Naraik  The  following  are  the  reasons  given  by  the  Subordinate  Judge 
for  holding  that  the  istimrari  mokurruri  pottah  in  suit  did  not 
create  an  heritable  interest  descendible  to  his  heirs : — 

"  The  substance  of  my  remarks  is  this,  that  at  the  time  of 
Rajah  Nirbhoy  Singh,  two  descriptions  of  mokurruris  were  granted ; 
that  is,  one  was  granted  to  the  male  members  of  the  family,  who 
would  become  heirs  according  to  the  Shastra,  and  in  it,  in  addi- 
tion to  the  words  '  istimrari  mokurruri,9  the  words '  with  children ' 
and  other  words  having  similar  meaning  were  inserted ;  and  the 
other  was  granted  to  the  sons-in-law  and  other  relatives,  and  in 
it,  besides  the  words  '  istimrari  mokurruri/  no  other  words, '  with 
children  *  or  any  other  word  having  the  same  meaning  were 
inserted.  Under  the  circumstances,  it  is  certain  that  Rajah 
Nirbhoy  Singh,  and  those  to  whom  the  mokurruris  were  granted, 
knew  that  there  were  two  separate  meanings  of  the  two  different 
mokurruris ;  because  if  both  the  mokurruris  were  known  to  mean 
the  same  thing,  there  was  no  necessity  for  writing  mokurruris  of 
two  descriptions.  Now  let  us  see  what  are  those  two  meanings. 
.In  my  opinion  there  is  no  third  meaning  besides  these  two 
meanings ;  namely  that  the  deeds  in  which,  besides  the  words 
'  istimrari  mokurruri '  the  words  '  with  children  *  or  any  other 
words  having  the  same  meaning  were  written,  were  perpetual 
mokurruris  to  be  enjoyed  generation  after  generation,  while  the 
mokurruri  deeds  in  which  merely  the  words  '  istimrari  mokurruri ' 
were  written,  were  taken  to  be  tenable  for  life.  Besides  this, 
when  I  see  those  acts  which  were  done  after  the  death  of  the 
mokurruridars  in  whose  deeds  only  the  words  '  istimrari  mokur- 
ruri '  were  specified,  the  particulars  of  which  I  have  stated  above, 
it  appears  that  the  meaning  of  <  istimrari  mokurruri9  was  in  the 
family  of  Plaintiff  taken  to  be  for  life;  and  those  who  obtain 
mokurruris  of  that  description  also  took  the  same  meaning. 
When  I  consider  the  above  two  facts  in  reference  to  the  ordinary 
meaning  of  the  words  '  istimrari  mokurruri/  as  then  understood 
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and  interpreted  by  Courts  of  Justice,  I  am  all  the  more  satisfied       J.  C. 
that  Bajah  Nirbhoy  Singh  also  took  the  meaning  of  the  words       1885 

'istimrari  mokurruri'  to  be  mokurrnri  for  life,  and  that  the  Toolshi 

grantees  of  such  pottahs  also  took  the  same  meaning."  P&NaHD 

V. 

Graham,  Q.C.,  and  Doyne,  for  the  appellants,  contended  that  nabain 
the  use  of  the  words  "istimrari  mokurruri"  was  sufficient  in  itself  SnrQH* 
to  denote  an  intention  to  convey  an  estate  of  inheritance,  that  is, 
the  words  imported  perpetuity  and  hereditary  succession.  The 
Plaintiff  has  failed  to  shew  that  those  words  were  used  in  any 
other  than  their  natural  and  ordinary  sense.  It  lay  upon  him 
to  shew  that  that  meaning  was  controlled  in  any  way  either  by 
other  expressions  in  the  document  or  by  the  circumstances  of  the 
case.  Reference  was  made  to  Regulation  VIII.  of  1793 :  Toohee- 
nurain  Sahee  v.  Baboo  Modnurain  Singh  (1) ;  Ameeroonnissa  Begum 
v.  Hetnarain  Singh  (2) ;  Joba  Singh  v.  Meer  Nujeeb  Oolldh  (3)  ; 
Wilson's  Glossary,  "  Mukarruri,"  p.  352 ;  Thakoor  Munoorunjun 
Singh  v.  Rajah  Leelanund  Singh  (4);  Mu&sumat  Lakhu  Kowar 
v.  Boy  Sari  Krishna  Singh  (5) ;  Mussamut  Bilasmoni  Dad  v. 
Raja  Sheoperahad  Singh  (6);  Baboo  Dhunput  Singh  y.  Oooman 
Singh  (7). 

Cotuie,  Q.C.,  and  Woodroffe,  for  the  Respondent,  were  not  called 
upon. 

The  judgment  of  their  Lordships  was  delivered  by  1685 

Sir  Richard  Couch  :— -  Jme  I7* 

The  Respondent  (the  Plaintiff  in  the  suit)  is  the  grandson  of 
Bajah  Nirbhoy  Singh,  who  was  the  owner  of  the  zemindary  of 
Qidhowr,  an  ancient  impartible  estate,  which  descended  according 
to  the  law  of  primogeniture.  The  Appellants  (the  Defendants) 
are  the  sons  of  Kumar  Sarnam  Singh,  who  married  Srimati  Nawah 
Koeri,  one  of  the  daughters  of  Nirbhoy  Singh.    In  1852  NirbJioy 

(1)  S.  D.  A.  1848,  p.  752.  b  Suth  W.  R.  101 ;  Law  Rep.  Ind.  App. 

(2)  S.  D.  A.  1853,  p.  649.  Supp.  Vol.  p.  181. 

(3)  4  Sel.  Rep.  271.  (5)  3  Beng.  L.  R.  226. 

(4)  3  Suth  W.  R.  84,  and  on  review  (6)  Law  Rep.  9  Ind.  App.  33, 

(7)  11  Moore's  Ind.  App.  434. 
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J.  C.  Singh  died,  1  earing  one  son,  Rajah  Mohender  Narain  Singh,  who 

1885  succeeded  to  the  estate,  and  haying  had  five  daughters,  two  of 

Tool»hi  whom  died  before  him*    Naicah  Koeri  died  in  1844.     Rajah  Mo-' 

P6inghD  bender  Narain  Singh  died  in  1869,  leaving  four  sons,  of  whom  the 

Vi  Plaintiff,  Bam  Narain,  is  the  eldest,  and  two  daughters.     Bam 

AtAJAH  it  AM. 

Nakain      Narain  succeeded  to  the  zeinindary. 

The  only  question  in  the  suit  is  what  is  the  construction  of  a 
pottah,  granted  on  the  29th  of  August,  1850,  by  Nirbhoy  Singh 
to  his  son-in-law,  Kumar  Sarnam  Singh,  of  certain  mouzahs  which 
were  part  of  the  zemindary  of  Gidhowr.  Sarnam  Singh  died  on 
the  10th  of.  June,  1878,  and  on  the  29th  of  March,  1880,  the 
Plaintiff  filed  his  plaint  to  recover  possession  of  the  mouzahs,  in 
which  he  alleged  that  the  pottah  was  granted  in  lieu  of  a  former 
pottah,  dated  the  11th  Bysack  1254  Fusli  (11th  of  April,  1847), 
which  was  granted  in  lieu  of  the  first  pottah,  dated  the  11th 
Cheyt  1239  Fusli  (27th  of  March,  1832) ;  that  the  first  pottah 
was  granted  at  a  smaller  jumma  than  that  specified  in  the  second, 
and  was  granted  on  account  of  paternal  affection  and  kindness  to 
Sarnam  Singh,  the  husband  of  his  daughter,  for  the  assistance, 
maintenance,  and  support  of  his  daughter  and  her  husband ;  and 
that  the  pottah  was  to  remain  in  force  only  during  the  lifetime  of 
the  grantee.  The  Defendants,  in  their  written  statement,  alleged 
that  Sarnam  Singh  was  a  member  of  a  family  of  the  Bajpoot 
caste,  and  Nirbhoy  Singh  was  inferior  to  him  in  family  and  caste, 
and  that  on  account  of  his  marriage  with  Nawah  Koeri,  and  of 
his  living  at  Gidhotvr  with  his  wife  and  children,  Nirbhoy.  Singh 
on  the  11th  Cheyt  1239  Fusli  granted  to  him  an  istiinrari  mokur- 
ruri  tenure,  i.e.  for  perpetuity,  at  an  annual  jumma  of  Ils.201. 
They  denied  that  the  grant  was  for  his  lifetime,  and  submitted 
that  it  was  for  perpetuity  to  be  enjoyed  generation  after  genera- 
tion. The  pottahs  of  1847  and  1850  are  in  the  proceedings,  but 
that  of  1832  is  not.  By  that  of  1847  the  annual  jumma  was 
raised  from  Es.201  to  Rs.651,  for  a  reason  which  is  there  stated. 
That  of  1850  was  made  to  settle  some  dispute  as  to  a  word  in  that 
of  1847.  It  is  not  necessary  to  state  the  terms  of  either  of  these 
pottahs.  They  both  contain  the  words  "istimrari  mokurruri," 
the  meaning  of  which  is  disputed,  and  it  appears  from  the  recital 
in  that  of  1847  that  the  original  pottah  contained  those  words. 


Singh. 
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The  case  was  heard  in  the  first  instance  by  the  Subordinate  J.  C. 
Judge  of  BJiagulpore,  who  in  his  judgment,  after  stating  that  the  1885 
issue  was  whether  the  pottah  of  1850  to  Kumar  Sanjam  Singh,  toolsri 
the  ancestor  of  the  Defendants,  was  for  life  or  for  perpetuity-  to  ^gJJ^ 
be  enjoyed  generation  after  generation,  proceeded  to  refer  to  the  *• 
decisions  of  the  Sudder  Dewany  Adawlut,  which  are  noted  in  the  Nabain 
margin  of  the  judgment.  One  of  these  was  in  1848,  another  in 
1853,  and  another  in  1860.  He  says  that  it  was  held  in  these 
cases  that  in  mokurruri  deeds  merely  the  use  of  the  words  "  istim- 
rari  mokurruri,"  without  any  such  words  as  "  ba  farzandan  "  (with 
children),  or  "  naslan  bad  naslan  "  (generation  after  generation), 
or  any  similar  words  having  the  same  meaning,  will  not  signify 
perpetual  tenure  to  be  enjoyed  by  heirs ;  on  the  contrary,  it  will 
mean  life  interest.  He  then  refers  to  two  decisions  of  the  High 
Court  at  Calcutta,  which  was  established  in  1862,  when  the  Sudder 
Dewany  Adawlut  was  abolished.  The  former  of  these  was  in  1869, 
and  is  reported  in  3  Bengal  Law  Bep.  226.  The  latter  was  in 
1877,  and,  not  having  been  reported,  an  attested  copy  of  the 
judgment  is  in  the  record  of  this  appeal.  These  decisions  are 
opposed  to  those  of  the  Sudder  Dewany  Adawlut,  the  High  Court 
holding  that  the  words  "  istimrari  mokurruri,"  without  any  others, 
must  be  construed  as  a  lease  in  perpetuity  at  a  fixed  rent,  which 
would  descend  to  the  heirs  of  the  lessee.  With  reference  to  these 
decisions,  the  Subordinate  Judge  seems  to  be  of  opinion  that  in 
1850  the  parties  to  the  pottah  must  have  known  the  meaning  of 
the  words  "  istimrari  mokurruri "  to  be  the  same  as  was  then  held 
by  the  Sudder  Devvanny  Adawlut,  i.e.  for  life,  and  as  the  pottah 
contained  only  those  words,  without  any  word  to  denote  that  it 
was  for  perpetuity  to  be  enjoyed  generation  after  generation,  it 
was  taken  as  a  mokurruri  for  life.  He  then  refers  minutely  to 
the  documentary  evidence.  This  consisted  of  mokurruris  granted 
by  Nirbhoy  Singh  to  his  three  brothers,  his  brother-in-law,  who 
married  his  only  sister,  and  his  five  sons-in-law  and  two  other 
relatives,  and  also  of  mokurruris  granted  by  Mohender  Narain. 
It  is  not  necessary  to  refer  to  this  evidence,  as  it  can  only  prove 
a  custom  of  the  family  of  Nirbhoy  Singh,  and  what  was  understood 
in  his  family  to  be  the  meaning  of  "  istimrari  mokurruri  "  when 
used  without  any  other  words.     The  effect  of  it  is  stated  by  the 
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J.  c.        Subordinate  Judge  to  be  that  when  a  pottah  was  granted  to  one 

1885        of  the  male  members  of  the  family  who  would  become  heirs 

Toolshi     according  to  the  Shastra,  in  addition  to  the  words  "istimrari 

^Sin1^     H^kumm,"  the  words  "with  children/'  or  other  words  having 

v.         similar  meaning,  were  inserted ;  and  when  it  was  granted  to  a  son- 

Nabain      in-law  or  other  relative,  no  other  words  but  "  istimrari  mokurruri M 

were  used.    The  Subordinate  Judge  concluded  by  finding  that 

the  pottah  in  this  case  created  "a  life  mokurruri,  and  not  a 

perpetual  mokurruri  to  be  enjoyed  generation  after  generation/9 

and  made  a  decree  in  favour  of  the  Plaintiff. 

The  Defendants  appealed  to  the  High  Court  at  Calcutta.  That 
Court  in  its  judgment,  after  distinguishing  the  cases  relied  upon 
for  the  Defendants  (and,  their  Lordships  think,  rightly),  says 
that  in  the  later  years  of  the  Sudder  Dewany  Adawlut  it  was  re- 
peatedly held  that  an  istimrari  lease  conveyed  no  hereditary 
right,  unless  expressly  given  by  such  words  as  "  ba  farzandan " 
or  "  naslan  bad  naslan,"  but  there  have  been  cases  in  the  High 
Court  in  which  the  words  "  mokurruri  istimrari "  were  held  to 
convey  a  hereditary  right.  It  then  refers  to  two  cases  before  this 
Committee,  and  says,  "  It  is  therefore  fully  established  at  the 
present  day  that  the  words  contained  in  the  Defendants9  pottah 
do  not  per  se  convey  to  them  an  estate  of  inheritance."  And 
after  referring  to  the  evidence  of  the  custom  of  the  family,  the 
Court  dismissed  the  appeal. 

It  is  necessary  now  to  consider  the  decisions  which  have  been 
referred  to.  The  earliest  reported  case  appears  to  be  Tulsee  Narain 
Sahee  v.  Modnurain  Singh  (1).  There  a  mokurruri  istimrari 
pottah  had  been  executed  in  favour  of  two  brothers,  who  were 
both  dead,  and  the  principal  Appellant  was  the  heir  of  both.  He 
claimed  to  succeed  to  the  possession  of  the  lands,  and  the  suit  was 
brought  to  try  the  question.  The  Judge  of  the  Sudder  Dewany 
Adawlut  said : — 

"The  principal  Sudder  Ameen,  admitting  the  pottah  to  be 
genuine,  has  decided  against  the  Appellants  on  the  second  plea 
of  the  Respondent,  that  the  heir  cannot  claim  what  the  deed 
guaranteed  only  to  the  individuals  named  in  it.  The  decision  is 
founded  on  the  commonly  understood  purport  of  deeds  so  worded 

(1)  S.  D.  A.  Rep.  1848,  p.  752. 
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as*  shewn  by  precedents  referred  to  in  the  judgment     It  has  been       J.  C 
repeatedly  ruled  by  the  Courts  generally  that  the  permanence       1885 
{istimrar)  expressed  in  these  pottahs  has  reference  only  to  the     toolbhi 
term  of  existence  of  the  grantee,  and  that  to  render  them  here-     ^JJJj^ 
ditary  the  addition  of  'ba  furzundan'  (including  children  or         *. 
descendants),  or  '  nuslun  bad  nusl 9  (from  generation  to  genera-     Narain 
tion),  is  necessary.    My  own  knowledge  confirms  the  correctness 
of  this,  and  upon  this  and  the  following  precedents  of  the  Court, 
amongst  the  many  which  doubtless  might  be  produced,  I  affirm 
the  decision  appealed  against/9 

Three  precedents  are  then  mentioned ;  one  of  the  27th  of  May, 
1817,  another  of  the  2nd  of  April,  1827,  and  a  third  of  the  28th  of 
September,  1835. 

The  next  reported  case  is  Aineeroonnissa  Begum  v.  Hetnarain 
Singh  (1).  It  is  described  as  a  suit  to  resume  an  istimrari  mokur- 
ruri  lease,  on  the  grounds  that  the  lease  was  not  hereditary,  and 
that,  the  original  lessee  being  dead,  his  heirs  had  no  right  to 
retain  the  tenure,  and  it  came  before  three  Judges  of  the  Sudder 
Dewany  Adawlut.  The  judgment  refers  to  the  decisions  of  the 
20th  of  September,  1835,  and  the  2nd  of  April,  1827,  and  says 
(p.  654)  :— 

"  The  Appellant  urges  that  the  term '  mookururee '  applies  to  the 
fixed  amount  of  jumma,  and  *  istemraree '  to  the  right  of  succes- 
sion in  perpetuity,  or  to  the  duration  of  the  tenure.  But  such  is 
not  the  interpretation  of  the  term  '  istemraree '  according  to  local 
custom,  as  shewn  by  the  decisions  quoted,  though  the  strict  mean- 
ing of  the  word  in  lexicography  certainly  is  '  perpetuation/  " 

Another  decision  was  on  the  22nd  of  May,  1860,  by  three 
Judges  of  the  Sudder  Dewany  Adawlut,  two  of  whom  became 
Judges  of  the  High  Court.  An  attested  copy  of  the  judgment  is 
in  the  record.  The  suit  related  to  the  pottah  granted  by  Nirbhoy 
Singh  to  his  brother-in-law,  Kumar  Dewan  Singh,  and  was  brought 
against  his  son  by  Mohendra  Narain  Singh.  It  is  said  in  the 
judgment  that  the  Plaintiff  set  forth  that  his  father,  Nirbhoy 
Singh,  on  the  21st  Kartick,  1213  F.,  gave  to  Kumar  Dewan  Singh, 
the  father  of  the  Defendant,  a  perpetual  lease  (mowrussi  istimrari) 
of  the  Tillages  Jogi  and  Nirbund,  and  on  the  death  of  the  grantee 

(1)  8.  D.  A.  Rep.  1853,  p.  648. 
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J  c.  he  claimed  to  resume  possession.    The  Defendant  answered  that 

1**5  the  deed  under  which  he  held  was,  as  stated  by  the  Plaintiff,  one 

Toolshi  °f  the  21st  Kartick,  1213,  for  a  jumma  of  Rs.21,  but  that  so  far 

Peiishad  from  teing  restricted  to  the  life  of  the  first  grantee,  it  had  in 

v-  express  words  the  terms  "  to  sons  and  generation  after  generation. 

Rajah  Ram 

Nakain  and  descendants  after  descendants."  The  Principal  Sudder  Ameen 
held  that  the  document  put  forth  by  the  Defendant  was  not  the 
genuine  lease,  and  decreed  for  the  Plaintiff.  The  judgment  of 
the  Sudder  Dewany  Adawlut,  after  deciding  that  the  deed  put  in 
by  the  Defendant  was  not  the  real  lease,  says : — 

"  Lastly,  it  is  urged  that  the  plaint  admits  that  a  mowrussi 
istimrari  lease  was  given  to  Defendant's  father  on  the  2lst  of 
Kartick,  1213,  and  that  as  these  terms  are  equivalent  to  here* 
ditary  and  perpetual  terms  the  lease  must  descend  from  father  to 
son.  But  it  has  been  definitely  ruled  in  the  case  of  Ameerunnissa  (1) 
that  an  istimrari  lease  does  not  convey  any  hereditary  right 
unless  such  terms  as  '  ba  furzandan '  or  c  nuslan  bad  nuslin '  are 
contained  in  the  body  of  the  deed,  and  this  precedent  has  always 
been  followed." 

The  word  "  mowrussi "  must  be  used  by  mistake  for  "  mokur- 
ruri," as  there  was  evidence  in  the  present  suit  that  the  grant 
by  Nirhlwy  Singh  was  an  istimrari  mokurruri,  and  the  Principal 
Sudder  Ameen  in  his  judgment  describes  the  claim  as  for  recovery 
of  possession  by  setting  aside  "  the  istimrari  mokurruri  sunnud." 

The  first  decision  of  the  High  Court  on  this  matter  is  in  jtftu- 
summcU  Lakhu  Kowar  v.  Boy  Hari  Krishna  Singh  (2).  The  suit  was 
brought  by  the  successor  of  the  grantor  of  a  mokurruri  istimrari 
pottah  against  the  widow  of  the  grantee  and  others,  the  Plaintiff 
alleging  that  it  was  only  a  life  tenure,  and  the  Defendants  that 
it  was  an  hereditary  tenure  in  perpetuity.  The  Sudder  Ameen 
dismissed  the  suit  on  the  ground  that  istimrari  meant  perpetuity 
and  nothing  else.  On  appeal  to  the  Additional  Judge  of  Tirhoot 
this  decision  was  reversed,  and  the  Defendant  appealed  to  the 
High  Court.  The  decision  of  the  Sudder  Court  in  1853  was 
relied  upon  for  the  Eespondent,  but  the  Court  said  it  was  a  very 
peculiar  one,  and  proceeded  to  a  considerable  extent,  at  least,  on 
evidence  which  tended  to  qualify  the  wording  of  the  pottah,  and 

(1)  S.  D.  A.  Rep.  1853,  p.  648.  (2)  3  Beng.  L.  R.  226. 
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to  shew  that  it  was  not  intended  to  convey  an  hereditary  title.       J.  0, 
They  reversed  the  decision  of  the  Additional  Judge  on  the       1885 

ground  appearing  in  the  following  passage  of  the  judgment  which  Toolshi 

was  delivered  by  one  Judge,  the  other  concurring : —  ^Bam* 

"  Then  as  to  the  meaning  of  the  words  themselves.    It  cannot,  r^^  bam 
I  imagine,  be  for  a  moment  contended  that  the  words  mokurruri     **A*AIM 

istimrari  do  not  in  their  lexicographical  sense  mean  '  something        

that  is  fixed  for  ever.'  No  doubt  there  is  a  custom  which  adds  to 
these  words  '  generation  after  generation/  but  this  is  by  no  means 
an  universal  custom,  and  the  extra  words  are  etymologically 
redundant.  Moreover,  if  the  patta  were  merely  for  the  life  of  the 
grantee,  what  could  be  easier  than  to  say  so,  and  what  was  the 
object  of  using  words  that  could  be  applied  in  their  ordinary 
sense  only  to  hereditary  rights  ?  I  should  say  that  when  a  grantee 
holds  under  a  patta  worded  in  this  way  he  has,  at  least,  made  out 
the  very  strongest  prima  facie  case,  and  that  the  onus  of  shewing 
that  by  the  custom  of  the  district  pattas  conferring  hereditary 
title  always  contained  and  were  obliged  to  contain  the  words  c  ba- 
farzandan,'  'nashin  bayd  nashin,'  or  similar  phrases,  would  be 
heavily  upon  the  person  seeking  to  set  aside  the  lease." 

The  decisions  of  the  Sudder  Court  previous  to  1853  were  not 
referred  to.  The  ground  of  them  appears  to  have  been  that  the 
words,  when  used  in  a  pottah,  had  a  customary  meaning.  This  is 
distinctly  said  in  the  case  in  1853,  p.  654.  If  this  had  been 
noticed  it  might  have  been  thought  that  the  customary  meaning 
of  the  words,  rather  than  the  lexicographical,  ought  to  be  re- 
garded, and  the  former  would  be  their  ordinary  sense  when  used 
in  a  pottah. 

In  the  other  case  in  the  High  Court  in  1877,  this  decision 
seems  to  have  been  treated  as  having  settled  the  question.  The 
Court  say : — 

"  Having  regard  to  the  ordinary  meaning  of  the  words '  mokur- 
ruri istimrari,'  and  to  the  construction  which  this  Court  has  put 
upon  them  in  the  case  of  Mussammat  Lukkhi  Koer  v.  Boi  Hurri 
Khrishna  Singh  (1),  it  appears  to  us  that  an  '  istimrari  mokurruri ' 
pottah  containing  no  words  of  inheritance  on  the  one  hand,  nor 
any  words  that  the  lessee  is  only  to  have  an  estate  for  life,  on  the 

(1)  3  Beng.  L.  R.  227. 
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J.  0.        other  must  be  construed  as  a  lease  in  perpetuity  at  a  fixed  rent, 
1885        which  would  descend  to  the  heirs  of  the  lessee/9 


pjjjjjjj^         In  Rajah  Leelanund  Singh  v.  Thdkoor  Munoorunjun  Singh  (1), 

Singh      where  the  question  was,  whether  certain  ghatwali  tenures,  created 

BajahBam  before  the  permanent  settlement,  could  be  determined  by  a 

8isGH?     zemindar  dispensing  with  the  ghatwali  services,  this  Committee 

said : — *  The  words  'mokurruree  istemraree  *  are  used,  and  although 

it  may  be  doubtful  whether  they  mean  permanent  during  the  life 

of  the  person  to  whom  they  were  granted,  or  permanent  as  regards 

hereditary  descent,  their  Lordships  are  of  opinion  that,  coupling 

those  words  with  the  usage,  the  tenures  were  hereditary."    The 

doubt  thus  stated  is  not  removed  by  the  lexicographical  meaning 

of  the  words. 

After  this  review  of  the  decisions,  their  Lordships  think  it  is 
established  that  the  words  "  istimrari  mokurruri "  in  a  pottah  do 
not  per  se  convey  an  estate  of  inheritance,  but  they  do  not  accept 
the  decisions  as  establishing  that  such  an  estate  cannot  be  created 
without  the  addition  of  the  other  words  that  are  mentioned,  as 
the  Judges  do  not  seem  to  have  had  in  their  minds  that  the  other 
terms  of  the  instrument,  the  circumstances  under  which  it  was 
made,  or  the  subsequent  conduct  of  the  parties,  might  shew  the 
intention  with  sufficient  certainty  to  enable  the  Courts  to  pro- 
nounce that  the  grant  was  perpetual.  It  was  held  by  this  Com- 
mittee, in  a  case  where  the  instrument  was  called  "  the  mokurruri 
ijara  pottah  "  (2),  that  this  was  the  question.  Such  an  intention 
was  not  shewn  in  this  case,  and  in  the  argument  before  their 
Lordships  the  Appellant  relied  solely  upon  the  terms  of  the 
pottah.  As  has  been  said,  their  Lordships,  having  regard  to  the 
customary  meaning  of  the  words,  as  established  by  the  decisions 
which  have  been  noticed,  are  of  opinion  that  they  do  not  convey 
an  estate  of  inheritance  in  this  case, -and  they  will  humbly  advise 
Her  Majesty  to  affirm  the  decree  of  the  High  Court,  and  to  dis- 
miss the  appeal.    The  costs  of  it  will  be  paid  by  the  Appellant 

Solicitors  for  the  Appellant :  Barrow  &  Rogers. 
Solicitor  for  the  ^Respondent :  T.  L.  Wilson. 

(1)  Law  Rep.  Ind.  App.  Supp.  Vol.  p.  181.        (2)  Law  Rep.  9  IncL  App.  33. 
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SRIMATI  KAMINI  SOONDARI  CHOW-    ■»    _ 
DHRANI j    Defendant;         Ja* 

3  1885 

AND  ^^ 

June  9, 10, 11, 

KALI  PKOSUNNO  GHOSE  and  Another        Plaintiffs.  &• 

CONSOLIDATED  APPEALS. 

ON  APPEAL  FROM  THE  HIGH  COURT  IN  BENGAL. 

Jurisdiction— Powers  of  the  Appellate  High  Court— Act  VIII.  of  1859,  s.  12— 

Exorbitant  Interest — Unconscionable  Bargain, 

A  foreclosure  suit  relating  to  lands  in  the  24-Pergunnahs  having  been 
dismissed  by  the  Court  of  the  24-Pergunnahs,  and  an  action  upon  a  cove- 
nant in  a  mortgage  deed  relating  to  lands  in  Nuddea  having  been  dis- 
missed by  the  Court  of  Nuddea,  the  High  Court  reversed  the  dismissal  in 
the  former  case,  affirmed  it  in  the  latter,  and  then  turned  both  suits  into  a 
contribution  suit  and  remanded  it,  with  directions  as  to  the  mode  in  which 
contribution  should  be  effected,  to  the  Court  of  the  24-Pergunnahs  : — 

Held,  that  this  was  ultra  vires.  Neither  under  sect.  12  of  Act  VIII.  of 
1859  or  otherwise  could  the  High  Court  in  its  appellate  jurisdiction  give 
jurisdiction  to  the  Court  of  the  24-Pergunnahs  to  deal  with  a  suit  com- 
menced and  prosecuted  in  Nuddea  relating  to  lands  in  Nuddea.  Neither 
does  the  Procedure  Code  empower  the  High  Court  without  consent  of 
parties  to  change  two  suits,  one  of  which  it  has  itself  dismissed,  into  one  suit 
of  a  totally  different  description  from  either  of  them : — 

Held,  that  the  charge  of  exorbitant  interest  by  a  mooktar  to  a  purda- 
nashin,  the  security  being  ample,  amounts  to  a  hard  and  unconscionable 
bargain  against  which  equity  will  relieve. 

Beynon  v.  Cook  (1)  approved. 

CONSOLIDATED  appeals  from  two  decrees  of  the  High  Court 
(July  20, 1878,  and  June  27, 1881). 

The  Bespondents  Kali  Promnno  Ghose  and  another  sued  on  the 
24th  of  April,  1875,  in  the  Court  of  the  24-Pergunnahs  for  pos- 
session of  certain  properties  and  for  the  declaration  of  their  right 
to  another  property;  alleging  that  these  properties  had  been 
mortgaged  to  their  vendor  by  the  Appellant  and  that  the  mort- 
gagor had  been  foreclosed  under  Begulation  XVII.  of  1806. 

*  Present : — Sib  Barnes  Peacock,  Sib  Robert  P.  Collier,  Sib  Richard 
Couch,  and  Sib  Arthur  Hobhoube. 


(1)  Law  Rep.  10  Ch.  Ap.  391. 
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J.  C.  On  the  7th  February,  1876,  the  Respondents  sued  in  the  Court 

1885        of  the  Subordinate  Judge  of  Nuddea  to  recover  Rs.63,394,  alleged 
Srimati     to  be  due  under  another  mortgage  deed. 

Soondam        These  suits  were  dismissed  by  the  respective  Courts  on  the 
Chowdhrani  29th  of  Februarv,  1876,  and  1st  of  March,' 1877. 
Kali  The  Beepondents  appealed  in  both  suits. 

Ghosb.  The  High  Court  (Garth,  C. J.,  and  M'Donell,  J.)  on  the  20th  of 

July,  1878,  affirmed  the  dismissal  of  the  suit  in  the  Nuddea 
Court.  In  the  other  appeal  it  decreed,  amongst  other  things, 
that  the  properties  mortgaged  by  both  deeds,  except  Chapra,  be 
valued  by  the  Lower  Court,  and  that  the  debts  due  under  the 
two  deeds  be  apportioned  amongst  the  several  mortgaged  pro- 
perties in  proportion  to  their  respective  values. 

The  Appellant  appealed  to  Her  Majesty  in  Council. 

Pending  the  appeal,  the  Subordinate  Judge  apportioned  the 
mortgage  debt  amongst  the  several  mortgaged  properties,  and  in 
appeal  the  High  Court  on  the  27th  of  June,  1881.  decreed  that 
the  first  [Respondent  was  entitled  to  certain  specified  sums  (therein 
stated  to  be  the  proportion  of  the  principal  amounts  chargeable 
against  the  mortgaged  properties  other  than  Alumpur  and  Chapra) 
with  interest  and  costs,  to  re-convey  if  paid,  otherwise  that  the 
properties  except  Alumpur  and  Chapra  should  be  sold,  "the 
money  to  arise  from  such  sale  to  be  applied  in  payment  of  the 
amount  due  to  the  Respondent,  the  residue,  if  any,  to  the  Appel- 
lant and  another  in  proportion  to  the  value  of  the  mortgaged 
properties  held  by  them  respectively,  and  that  if  such  sale  pro- 
ceeds were  not  sufficient  for  the  payment  in  full  of  the  amount 
payable  to  the  Respondent,  he  should  be  at  liberty  to  realize  the 
amount  of  such  deficiency  from  the  Appellant  personally,  or  from 
her  properties  other  than  those  mortgaged." 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  material  portion  of  the  High  Court's  judgment  of  the  20th 
of  July,  1878,  is  as  follows : — 

"  We  consider  that  the  view  which  the  Lower  Court  has  taken 
of  these  cases  is  not  altogether  correct. 

"  In  the  first  place,  the  Subordinate  Judge  was  wrong  in  sup- 
posing that  by  taking  an  assignment  of  the  mortgages,  bond  fide 
in  the  name  of  a  trustee,  the  Plaintiff  could  not  prevent  the 
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merger  of  the  mortgagors'  and  mortgagees'  interests,  and  conse-        J.  C. 
quently  the  extinguishment  of  the  mortgage  debt.  1885 

"  The  assignment  was  taken  in  the  trustee's  name  expressly  for     Srimati 
the  purpose  of  preventing  the  merger  and  keeping  alive  the     soondabi 
two  estates,  and  there  is  ample  authority  that  this  object  may  Chowdhrani 
properly  and  legally  be  carried  out  by  means  of  an  assignment  of       Kali 
this  nature :  Watts  v.  Symes  (1)  and  Adams  v.  AngeU  (2).  Ghose. 

"The  real  objection  to  these  suits,  in  an  equitable  point  of 
view,  appears  to  us  to  be  this:  That  the  Plaintiff,  who  is  the 
beneficial  owner  of  Alumpur,  subject  to  the  mortgages,  and  as 
such  liable,  conjointly  with  the  owners  of  the  other  mortgaged 
properties,  to  pay  his  proportion  of  the  entire  mortgage  debts, 
has  attempted  to  foreclose  Alumpur  and  the  other  properties 
comprised  in  the  first  mortgage  for  a  part  only  of  the  mortgage 
debts  (that  part  which  was  due  under  the  first  mortgage),  and 
has  then  sued  the  Defendant  personally  for  the  remainder,  to  the 
payment  of  which  he  himself,  as  the  owner  of  Alumpur,  is  bound 
to  contribute.  We  have  great  doubt  whether,  under  such  circum- 
stances, he  had  any  right  to  foreclose  at  all  under  the  first  mort- 
gage. Grish  Chunder,  the  original  mortgagee,  had,  by  accepting 
the  second  conditional  sale  of  the  properties,  consented  to  charge 
them  with  an  additional  mortgage  debt ;  and  having  done  so,  it 
appears  to  us  that  it  would  have  been  inequitable  on  his  part  to 
foreclose  the  property  under  the  first  mortgage,  and  so  deprive 
the  Defendant  of  that  which  both  parties  had  agreed  to  look  to  as 
the  primary  means  of  satisfying  the  sum  due  upon  the  second 
mortgage. 

"  But  even  assuming  for  the  sake  of  argument  that  the  Plaintiff 

could  thus  have  foreclosed  under  the  first  mortgage,  it  is  clear 

that  he  had  no  right  (being  himself  the  beneficial  owner  of 

Alumpur  and  as  such  liable  to  contribute  proportionately  to  the 

payment  of  both  mortgages),  to  foreclose  the  first  mortgage  in 

order  to  satisfy  the  debt  due  under  that,  and  then  to  sue  the 

Defendant  personally  for  the  debt  due  upon  the  second  mortgage 

as  though  that  debt  were  not  a  charge  upon  the  mortgaged 

property  at  all,  and  he  himself  were  not  liable  for  his  proportion 

of  it. 

(1)  1  D.  M.  &  G.  240.  (2)  5  Ch.  D.  634. 
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J.  0.  "  Even  assuming  that  hd  could  have  foreclosed  the  first  mort- 

1885        gage,  which  we  much  doubt,  we  are  clearly  of  opinion  that  he 

Srimati     had  no  right  to  bring  the  second  Buit,  and  that  the  bringing  of 

Sootoabi    *****  su**  ^a(^  *^e  e^ect  (by  aim^0gy  to  the  English  rule  of  equity 

Chowdhbani  in  such  cases),  &c,  of  re-opening  the  foreclosure  or  preventing 

Kali       the  foreclosure  proceedings  being  confirmed  or  sanctioned  by  this 

G^ore? °    Court*  and  of  enabling  us  to  make  a  decree  which  will  at  once 

secure  to  the  Plaintiff  his  just  righto,  and  at  the  same  time  oblige 

him  to  do  equity  as  regards  the  Defendant/' 

Woodroffe,  for  the  Appellant,  contended  that  no  decree  for 
apportionment  could  be  made  in  the  suits  before  the  High  Court 
The  Court  had  virtually  altered  the  whole  frame  of  the  suits. 
Further,  there  cannot  be  a  decree  for  money  where  the  suit  is  for 
foreclosure  under  Regulation  XVII.  of  1806  !  Maepherson  on 
Mortgages,  6th  ed.  p.  232 ;  Mohanund  Chutturjea  v»  Qovindnath 
Bay  (1) ;  Zalem  Boy  v.  Deb  Shdhee  (2).  A  decree  fo*  apportion- 
ment could  not  properly  be  made  in  the  suits  as  they  were 
actually  presented  in  appeal  to  the  High  Court.  In  (failing 
with  the  suits  as  it  did,  the  High  Court  virtually  altered  tVs 
frame  of  them,  and  in  effect  the  claims  made,  and  this  it  had  no 
power  to  do.  Even  if  the  mortgage  was  not  fraudulent,  it  was 
unconscionable,  and  such  as  the  Court  would  relieve  against- 
Reference  was  made  to  Ookvldoss  v.  Eriparam  (3);  Nugender 
Chunder  Ohose  v.  Sreemutty  Eaminee  Dossee  (4) ;  Nawab  Azimut 
Mi  Khan  v.  Jowahir  Singh  (5) ;  Earl  of  Aylesford  v.  Morris  (6) ; 
NeviU  v.  SneUing  (7)  ;  BhuggobuUy  Dossee  v.  Shamaehurn  Bose  (8) ; 
Maharani  of  Burdwan  v.  Srimati  Baradasundari  Debt  (9). 

Cotvie,  Q.C.,  and  Doyne,  for  the  Respondent  Kali  Prosunno  Ohose, 
contended  that  the  frame  of  the  suits  was  not  so  materially  altered 
as  to  be  in  excess  of  the  powers  of  the  Court  under  the  Procedure 
Code.  They  were  in  effect  suits  for  possession  supplemental  to 
the  relief  obtainable  under  Regulation  XVII.  of  1806.     No 

(1)  7  Sel.  Rep.  92.  (5)  13  Moore's  lad.  Ap.  Ca.  406. 

(2)  Marshall's  Rep.  167.  (6)  Law  Rep.  8  Ch.  484. 

(3)  13  Beng.  L.  R.  205.  (7)  15  Ch.  D.  702. 

(4)  11  Moore's  lnd.  Ap.  Ca.  241.  (8)  Ind.  L.  R.  1  Calc.  337. 

(9)  1  Beng.  L.  R.  F.  B.  31,  32. 
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objection  had  been  made  by  the  Appellant  to  the  suits  being  J.  C. 

treated  as  one.     She  was  not  surprised  or  prejudiced  in  any  way.  1885 

Large>  powers  of  amendment  of  pleadings  and  of  raising  fresh  Sbimati 

issues  were  possessed  by  the  Court,  and  what  had  been  actually  aJJjJJJJJJj^ 

done  was  no  more  than  the  equivalent  of  what  might  have  been  Chowdhram 

done  more  formally :  Act  VIII.  of  1859,  sects.  350-4.    The  High  Kali 

Court  was  right  in  deciding  that  the  Appellant  was  bound  in  ghose. 
equity  to  contribute  to  the  payment  of  the  total  mortgage  debt 
in  proportion  to  the  relative  value  of  the  mortgaged  properties 
which  he  claimed  to  retain. 

Woodroffe,  in  reply,  contended  that  a  decree  of  dismissal,  when 
affirmed  in  appeal,  cannot  be  afterwards  altered  by  the  High 
Court  with  a  view  to  doing  justice  between  the  parties.  As 
regards  the  second  suit,  the  lands  comprised  therein  were  not  in 
the  same  district  with  those  comprised  in  the  first  suit ;  and  the 
High  Court  in  its  appellate  jurisdiction  could  not  authorize  the 
Court  in  the  first  suit  to  entertain  the  second.  With  regard  to  the 
rate  of  interest,  it  was  an  unconscionable  bargain,  in  which  undue 
advantage  was  taken  of  a  purdanashin  by  her  mooktar.  Kefer- 
ence  was  made  to  Beynon  v.  Cook  (1) ;  Oooroo  Doss  Butt  v.  Ooma- 
churn  Boy  (2) ;  Loll  Beharee  Awustee  v.  Bholanath  Dey  Chak- 
ladar  (3) ;  Been  Dyal  hall  v.  Choa  Singh  (4)  ;  Moomhee  Budoor 
Buheem  v.  Shumsoonnissa  Begum  (5) ;  Greesh  Chunder  Lahoree  v. 
Bhuggdbutty  Debia  (6) ;  Ashgar  Ali  v.  Delroos  Banoo  Begum  (7)  ; 
Tacoordeen  Tewarry  v.  Nawab  Syed  Ali  Hossein  Khan  (8). 

The  judgment  of  their  Lordships  was  delivered  by 

Sdb  Robert  P.  Collier  : — 

These  appeals  are  brought  from  two  judgments  of  the  High 
Court  of  Calcutta  ;  the  first  interlocutory,  dated  the  20th  of  July, 
1878,  the  second  final,  dated  the  27th  of  June,  1881,  in  a  suit  in 

(1)  Law  Rep.  10  Ch.  389.  (5)  11  Moore's  Ind.  Ap.  Ca.  551, 

(2)  22  Suth.  W.  B.  525.  674. 

(3)  23  Suth.  W.  R.  49.  (6)  13  Moore's  Ind.  Ap.  Ca.  419. 

(4)  25  Suth.  W.  R.  189.  (7)  Ind.  L.  R.  3  Calc.  327. 

(8)  Law  Rep.  1  Ind.  Ap.  192. 
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J.  C.        which  the  Bespondents  were  the  Plaintiffs,  and  the  Appellant  the 

1885        Defendant. 

Sbimati         The  circumstances  which  gave  rise  to  the  suit,  as  far  as  they 

Sootoabi     are  material,  are  as  follows : — Mussumat  Kamini  (by  this  short 

Chowdhbani  name  it  may  be  convenient  to  designate  her)  a  purdanashin  lady, 

Kali       executed  a  kut-kobala  of  the  moiety  of  five  mouzahs,  the  largest 

Ghose.      and  most  valuable  of  which  was  named  Alumpur,  to  which  she 

was  entitled  as  widow  of  Bam  Chunder  Pal  Chotvdhry,  to  secure 

the  repayment,  within  one  month,  of  Rs.12,000,  with  interest  at 

the  rate  of  4  per  cent,  per  mensem  until  repayment,  in  favour  of 

Chrish  Chunder  Bandopadhya,  who  was  the  benamidar  of  Hart 

Churn  Bhose,  her  mooktar. 

One  of  these  mouzahs,  being  subject  to  a  prior  mortgage,  has 
been  put  out  of  the  question ;  thus  the  mouzahs  mortgaged  may 
be  treated  as  four. 

On  the  9th  of  May,  1872,  the  same  lady  executed  another  kut- 
kobala  in  favour  of  the  same  person,  whereby  the  said  four 
mouzahs,  together  with  three  others,  were  hypothecated  to  secure 
the  repayment,  in  April,  1873,  of  Rs.24,000,  with  compound 
interest  at  2*4  per  mensem  (27  per  annum),  calculated  at 
quarterly  rests. 

On  the  29th  of  June,  1878,  a  notice  of  foreclosure  was  served 
under  the  first  mortgage. 

On  the  23rd  of  March,  1874,  Kali  Promnno  Ghose  (the  first 
Respondent)  purchased  on  sale  for  arrears  of  revenue  the  interest 
of  Mussumat  Kamini  in  mouzah  Alumpur.  It  may  be  here  ob- 
served that,  on  the  adequacy  of  the  price  given  by  him  (Bs.70,000) 
being  questioned  by  the  revenue  authorities,  he  represented,  by 
petition,  that  the  mouzah  was  subject  to  incumbrances  to  the 
amount  of  Bs.105,000,  which  he  would  be  liable  to  discharge. 

On  the  3rd  of  June,  1874,  Qrish  Chunder  assigned  for 
Rs.83,910  10a.  9p.  all  his  interest  under  the  two  kut-kobalas  to 
the  second  Respondent  upon  trust  to  prevent  the  merger  of  his 
rights  under  them,  and  to  keep  them  alive  for  the  benefit  of  the 
first  Respondent,  and  empowered  him  to  continue  and  prosecute 
the  pending  foreclosure  proceedings,  and  the  name  of  the  first 
Respondent  was  substituted  for  that  of  Qrish  Chunder  in  the  fore- 
closure proceedings. 
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On  the  24th  of  April,  1875,  being  more  than  twelve  months       J.  0. 
after  the  notice  of  foreclosure  had  been  given  by  Orish  Chunder,       1885 
the  Respondents  filed  their  plaint  in  the  present  suit  in  the  Court     Srimati 
of  the  Subordinate  Judge  of  the  24-Pergunnahs.  ^fMINI 

That  plaint,  which  relates  only  to  the  first  mortgage,  after  Chowdhrani 
stating  the  facts  above  recited,  prays  for  an  order  giving  to       Kali 
Plaintiff  No.  1  (Proauno  Ohose)  a  proprietary  right  based  upon    Pg£S^° 

foreclosure  in  the  three  mouzahs  other  than  Alumpur,  and  with       

respect    to  Alumpur  for  a  declaratory  decree  confirming  his 
possession  of  it,  on  a  right  derived  from  foreclosure  of  mortgage. 

The  Defendant,  by  her  written  statement,  alleged  (among  other 
things)  that  the  mortgage  had  been  obtained  from  her  by  fraud, 
denied  the  right  of  the  Plaintiffs  to  foreclose  the  mortgage,  and 
asserted  that  if  he  had  any  claim  it  was  to  bring  a  contribution 
suit  While  this  suit  was  pending,  on  the  7th  of  February,  1876, 
the  Plaintiffs  brought  another  suit  in  the  Court  of  the  Subordi- 
nate Judge  of  Nuddea,  in  which  the  three  additional  mouzahs 
mortgaged  by  the  second  kut-kobala  are  situated,  against  the 
Defendant,  to  recover  the  principal  and  interest  under  that  kut- 
kobala.  We  have  not  the  plaint  in  this  suit  in  the  record,  but 
it  must  be  taken  that  the  claim  was  against  the  Defendant 
personally. 

The  Subordinate  Judge  of  the  24-Pergunnahs,  finding  against 
the  allegation  of  fraud,  dismissed  the  first  suit  on  the  ground 
that  by  the  Plaintiffs'  purchase  of  Alumpur,  coupled  with  the 
assignment  which  he  took  of  the  rights  of  the  mortgagee,  the 
whole  mortgage  debt  became  extinguished,  a  ground  of  decision 
manifestly  wrong,  and  properly  reversed  by  the  High  Court. 

The  second  action  was  dismissed  by  the  Judge  of  Nuddea, 
mainly  on  the  ground  that  the  second  kut-kobala  did  not  give  a 
personal  remedy  against  the  Defendant. 

This  judgment  was  affirmed  by  the  High  Court.  The  former 
judgment  was  varied  in  a  manner  which  will  be  hereafter 
described. 

It  is  convenient  here  to  consider  what  were  the  rights  of  the 
parties,  and  what  were  the  judgments  which  the  Lower  Courts 
ought  to  have  pronounced. 

The  object  of  the  Plaintiffs  in  bringing  the  separate  suits  in 
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J.  0.        different  jurisdictions  seems  to  have  been  to  foreclose  the  four 

1885       mouzahs,  including  Alumpxvr,  under  the  first  mortgage  only, 

Srimati     whereby  Prosurmo  Ghose  would  obtain  the  mouzahs  in  respect  of 

Soondabi    a  comPftrative^y  small  debt,  and  freed  from  any  liability  to  con- 

Chowdhbani  tribute  to  the  payment  of  the  second  mortgage,  and  he  would 

Kali       obtain  an  absolute  estate  in  Alumpwr,  subject  to  an  incumbrance 

Ghow.      amounting,  not  to  Bs.105,000  as  he  had  represented  to  the 

Board  of  Inland  Revenue,  but  probably  to  something  less  than 

Bs.20,000. 

He  relied  on  the  second  mortgage  for  procuring  the  whole 
sum  thereby  secured  by  a  personal  remedy  against  Defendant, 
i&  against  the  mortgaged  property  and  any  other  she  might 
have. 

In  their  Lordships'  opinion  the  Plaintiffs  had  no  right  to  claim 
Alumpur,  or  the  three  other  mouzahs,  by  foreclosure. 

The  Defendant  could  not  have  redeemed  the  three  other 
mouzahs  without  their  liability  under  the  second  mortgage  being 
taken  into  account,  nor  could  the  Plaintiffs  foreclose  them  under 
the  first  mortgage  only,  thus  depriving  the  second  mortgage 
of  their  contribution.  With  respect  to  Alumpur,  he,  having  pur- 
chased the  equity  of  redemption,  was  bound  to  contribute  to  the 
payment  of  both  the  mortgages  in  the  proportion  of  the  value  of 
Alumpur  to  the  other  properties,  and  he  could  not  free  himself 
from  this  obligation  by  foreclosing  Alumpur  under  the  first 
mortgage  only.  Their  Lordships  are  therefore  of  opinion  that 
his  suit  was  rightly  dismissed,  though  not  for  the  reason  given 
by  the  Subordinate  Judge. 

The  judgment  dismissing  the  second  suit  having  been  affirmed, 
and  no  cross  appeal  having  been  presented,  it  cannot  now  be 
questioned. 

The  Appellant,  therefore,  had  a  right  to  judgment  in  both 
suits. 

This  being  so,  we  now  come  to  the  manner  in  which  the  High 
Court  dealt  with  the  case,  in  the  single  desire,  their  Lordships 
doubt  not,  to  do  what  they  deemed  complete  justice  between  the 
parties. 

Having  affirmed  the  decree  of  dismissal  in  the  second  suit, 
whereby  it  was  ended,  they  in  some  sense  revive  it,  and  turn  both 
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suits  into  a  contribution  suit,  which  they  send  by  way  of  remand       J.  C. 
to  the  Court  of  the  24-Pergunnahs.    They  observe : —  1885 


Ghosb. 


"  We  think,  therefore,  that,  under  the  circumstances,  the  proper      kamint 
decree  in  both  suits  will  be, —  Soomdari 

Chowdhbani 

"  1st.  That  the  first  suit  be  dismissed,  except  as  regards  v. 

Alumpur  ;  and  that  the  Plaintiff's  right  to  Alumpur  be  decreed,    pbosunko 
the  Plaintiff  No.  1  and  the  Defendant  being  subjected  to  the 
following  conditions : — 

"  2nd.  That,  as  between  the  Plaintiff  No.  1  and  the  Defendant, 
the  properties  mortgaged  by  both  deeds  (except  Chapra)  be 
valued  by  the  Lower  Court. 

"  3rd.  That  the  debt  secured  by  the  first  mortgage  be  borne 
by  the  Plaintiff  No.  1  and  the  Defendant,  in. the  proportion  of 
the  aggregate  values  of  the  properties  Kadiiaria,  Atghara,  and 
Dariapur  to  the  value  of  Alumpur. 

"  4th.  That  the  debt  secured  by  the  second  mortgage  be  borne 
by  the  Plaintiff  No.  1  and  the  Defendant,  in  the  proportion  of 
the  aggregate  values  of  all  the  properties  mortgaged  by  that 
deed  (except  Chapra)  to  the  value  of  Alumpur. 

"  5th.  That  the  Defendant  be  at  liberty  to  redeem  all  the  pro- 
perties except  Alumpur9  upon  repaying  the  proportion  of  the 
mortgage  debts  and  interest  due  from  her,  corresponding  with  the 
proportionate  value  of  the  other  mortgaged  properties  to  Alumpur, 
until  fresh  proceedings  for  foreclosure  or  for  sale  of  the  mortgaged 
properties  (except  Alumpur)  shall  have  been  taken  in  due  course 
by  the  Plaintiff. 

"(ML  That  until  the  mortgaged  debts  and  interest  shall  be 
fully  satisfied  the  said  mortgaged  properties  in  the  hands  of  the 
Defendant  shall  be  considered  as  charged  with  the  proportion  of 
the  mortgage  debts,  which  she  »  hereby  declared  liable  to  pay. 

"  7th.  That  each  of  the  parties  do  bear  rad  jny  his  <and  her 
own  costs  of  the  first  of  these  suits,  and  that  the  costs  of  the 
second  suit  in  both  Courts  be  paid  by  the  Plaintiff  No.  1." 

To  this  judgment  it  is  objected, — 
1st.  That  the  High  Court,  in  their  appellate  capacity,  had 

■ 

no  power  to  confer  on  the  Court  of  the  24-Pergunnahs 
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» 

J.  0.  jurisdiction  to  deal  with  a  suit  in  the  Nuddea  district 

1885  relating  to  property  situated  in  Nuddea. 

Srimati  2nd.  That  to  change  the  two  suits  into  one  contribution  suit 

SooHixfRi  was  ^y011^  their  power. 

Chowdhbani      The  case  of  property  the  subject  of  suit  being  situated  in  two 

Kali       jurisdictions  is  thus  provided  for  in  Act  VIII.  of  1859,  the  Act 

Pnosmrao     j  ...  . 

Gho6b.      governing  the  procedure  in  this  action.     Sect.  12  is  in  these 
terms: — 

"  If  the  property  be  situate  within  the  limits  of  different  dis- 
tricts, the  suit  may  be  brought  in  any  Court  otherwise  competent 
to  try  it  within  the  jurisdiction  of  which  the  land  or  other  im- 
movable property  in  suit  is  situate,  but  in  such  case  the  Court  in 
which  the  suit  is  brought  shall  apply  to  the  Sudder  Court  for 
authority  to  proceed  in  the  same." 

This  section,  in  their  Lordships'  judgment,  is  not  applicable  to 
the  circumstances  of  this  case.  Neither  suit  comprised  the  whole 
property,  nor  did  either  District  Court  apply  to  the  High  Court 
(now  substituted  for  the  Sudder)  for  leave  to  deal  with  the  whole 
of  it.  The  Plaintiffs  intentionally  divided  their  claim,  and 
preferred  its  parts  in  different  jurisdictions. 

Their  Lordships  are  aware  of  no  power  of  the  High  Court  in 
its  appellate  capacity  to  give  jurisdiction  to  the  Court  of  the 
24-Pergunnahs  to  deal  with  a  suit  commenced  and  prosecuted  in 
Nuddea  relating  to  lands  in  Nuddea. 

It  may  be  observed  that  the  Court  of  the  24-Pergunnahs  dealt 
with  Altmptvr,  which  is  in  Nuddea,  and  that  the  Court  of  Nuddea 
dealt  with  the  three  mouzahs  twice  mortgaged,  which  were  in  the 
24-Pergunnahs.  The  Defendant,  who  succeeded  in  both  suits, 
raised  no  question  upon  this,  and  each  pf  the  district  Courts 
must  be  taken  to  have  tried  the  whole  suit  before  it  by  consent 
But  the  order  of  the  High  Court  now  appealed  against  can  in  no 
sense  be  deemed  to  have  been  made  by  consent. 

With  respect  to  the  second  objection,  their  Lordships,  while 
fully  recognising  the  advantages  to  the  administration  of  justice 
of  the  wide  powers  of  amendment  and  modification  of  decrees^and 
of  framing  new  issues,  conferred  upon  the  High  Court  by  sects. 
350,  351,  352, 353,  354,  and  being  by  no  means  disposed  to  narrow 
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their  plain  meaning  by  judicial  construction,  are  nevertheless  of       J,  & 
opinion  that  to  change  (as  has  been  done  in  this  case)  two  suits,       1S85 
one  of  which  had  been  dismissed  on  appeal,  into  one  suit  of  a     Sbimatj 
totally  different  description  from  either  of  them,  and  this  with-     sogs!i^i 
out  consent,  exceeds  the  powers  conferred  by  the  Act.  Chowdhbani 

It  follows  that  the  judgment  of  the  20th  of  July,  1878,  must  be  Kjjj 
reversed.  If  so,  all  that  followed  on  that  judgment,  the  remand,  ghobe. 
and  subsequent  judgment  of  1881  will  fall  to  the  ground,  and 
the  judgment  of  the  district  Courts  respectively  dismissing  both 
suits  will  be  affirmed.  The  Defendant  should  have  her  costs  in 
the  High  Court  as  well  as  in  the  lower  Courts,  and  the  costs  of 
this  appeal.  Their  Lordships  will  humbly  advise  Her  Majesty  to 
this  effect. 

This  view  of  the  case  makes  it  unnecessary  to  determine  a 
question  which  has  been  argued  at  the  bar,  viz.,  whether  the 
Defendant  can  be  relieved  from  the  exorbitant  rates  of  interest 
stipulated  for  in  the  mortgages ;  but  as  unfortunately  further 
litigation  with  respect  to  the  mortgages  seems  not  improbable, 
their  Lordships  think  it  may  be  useful  to  intimate  the  view  that 
they  are  disposed  to  take  of  this  question. 

The  finding  of  the  lower  Court  against  fraud  and  undue  influ- 
ence must  now  be  accepted;  a  contrary  finding  would  have 
avoided  the  whole  transaction. 

But  assuming  the  validity  of  the  mortgage,  a  question  arises 
whether,  under  the  circumstances,  the  rate  of  interest  exacted  did 
not  amount  to  a  hard  or  unconscionable  bargain  such  as  a  Court 
of  Equity  will  give  relief  against. 

The  doctrine  of  equity  on  this  subject  was  laid  down  by  the 
Master  of  the  Bolls  in  Beynon  v.  Cook  (1),  and  his  judgment  was 
affirmed  by  the  Court  of  Appeal. 

Rhys  Beynon  was  a  reversioner  or  remainderman,  Cook  was  a 
money  lender  who  took  from  him  a  promissory  note  for  £100,  for 
which  he  was  charged  £15  discount  for  six  months,  and  a  mort- 
gage of  his  reversionary  interest,  with  interest  at  the  rate  of 
5  per  cent,  per  month.  The  Master  of  the  Bolls  made  a  decree 
for  redemption  on  payment  of  the  amount  advanced,  at  simple 
interest  at  5  per  cent,  per  annum.     He  observed,  "  The  point  to 

(1)  Law  Rep.  10  Ch.  391. 
Vol.  XII.  T 


226  INDIAN  APPEALS.  [L.  K. 

J.  c.  be  considered  is,  was  that  a  hard  bargain  ?    The  doctrine  has 

1885  nothing  to  do  with  fraud.    It  has  been  laid  down  in  case  after  case 

Srimati  that  the  Court,  wherever  there  is  a  dealing  of  this  kind,  looks  at 

Kamini  the  reasonableness  of  the  bargain,  and,  if  it  is  what  is  called  a 

SOONDABI  #  °  *  ' 

Cuowdhbaki  hard  bargain,  sets  it  aside.    It  was  obviously  a  very  hard  bargain 
Kali       indeed,  and  one  which  cannot  be  treated  as  being  within  the 
Ghoui! °    m*e  °^  reason&bleness  which  has  been  laid  down  by  so  many 
—       Judges." 

This  equitable  doctrine  appears  to  have  a  strong  application  to 
the  facts  of  this  case,  where  we  have  the  borrower,  a  purdanashin 
lady ;  the  lender,  her  own  mooktar,  under  the  cloak  of  a  bena- 
midar ;  the  security  an  ample  one*  as  abundantly  appears ;  the 
interest  on  both  mortgages,  especially  the  compound  interest  on 
the  latter,  exorbitant  and  unconscionable ;  and  a  purchaser,  with 
full  notice  of  these  circumstances. 

Solicitors  for  the  Appellant :  Lambert,  Petch  &  Sludcespear. 
Solicitors  for  Kali  Prosunm  Ghose :  Barrote  &  Rogers. 
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ACT  XL.  OF  1858,  i.  18.]  Where  an  order  of 
Court  under  sect.  18,  Act  XL.  of  1858,  empower- 
ing a  guardian  to  mortgage  certain  immoveable 
property  of  a  minor,  omitted  to  specify  the  rate  of 
interest  at  which  she  was  at  liberty  so  to  do.  held, 
that  the  proper  or  most  favourable  construction  of 
the  order  was,  that  it  authorized  a  loan  at  a  reason- 
able rate  of  interest,  and  consequently  that  the 
High  Court  was  right,  there  being  no  proof  of 
necessity  or  expediency,  in  decreeing  interest  at 
12  per  cent,  instead  of  18  per  cent,  as  stipulated 
in  the  mortgage  bond  which  the  guardian  had 
executed.  Gungaprrbhad  Sahu  v.  Maharani 
Bibi 47 

ACT  VHI.  07  1859,  s.  7.]  Sect.  7  of  Act  VIII. 
of  1859  does  not  say  that  every  suit  shall  include 
every  cause  of  action,  but  that  it  shall  include  the 
whole  of  the  claim  arising  out  of  the  cause  of 
action — Where  therefore  a  plaintiff  sued  to  re- 
cover immoveable  property  in  consequence  of 
having  been  improperly  turned  out  of  possession, 
and  afterwards  sued  to  recover  from  the  same  De- 
fendant moveable  property  in  consequence  of  its 
wrongful  detention:—  Held,  that  the  causes  of 
action  were  distinct,  and  that  sect.  7  did  not 
apply. — Moanthee  Buzlor  Ruheem  v.  Shumsoonnissa 
Begum  (11  Moore's  Ind.  Ap.  Cas.  553)  followed. 
Rajah  of  Pittapur  v.  Sri  Rajah  Venkata  Ma- 
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i.  2 :  See  Res  Judicata. 
s.  12 :  See  Jurisdiction. 


ACT  IX.  07  1871,  ached,  ii,  Arte.  65,  182.] 
Where  a  mortgagee  sued  in  covenant  and  also  to 
enforce  his  mortgage  security,  held,  that  nnder 
Act  IX.  of  1871,  ached,  ii,  art  65,  the  personal 
remedy  was  barred  in  three  years,  but  that 
art.  132  of  the  same  schedule  provided  a  limita- 
tion of  twelve  years  as  against  the  mortgaged 
property.    Ramdin  v.  Kalka  Pershad        -     12 

ACT  III.  07  1877,  s.  49:  See  Law  of  Registra- 
tion. 

ACT  X.  07  1877,  s.  18 :  See  Estoppel. 
See  Ohatwali  Tenures. 
See  Res  Judicata. 

ACT  XV.  07  1877,  Art.  144:  See  Gbatwali 
Tenures. 

ADOPTED  SOU  HOT  HEIB  TO  COLLATERAL 
IP  ADOPTED  AFTER  HIS  DEATH. 

ADOPTIOH :  See  Hindu  Law. 

"ALWAYS  AHD  FOB  EVER"  HEED  HOT 
DENOTE  MORE  THAH  LIFE  INTE- 
REST :  See  Mahomkdan  Will. 


AFFORTIOHXEHT :  See  Mortgagor  and  Mort- 
gagee. 

AWARD.]  Where  two  parties  had  signed  a 
general  reference  to  arbitrators  to  decide  between 
them  upon  their  respective  rights,  and  on  the  face 
of  the  award  it  appeared  that  the  arbitrators  had 
inquired  into  the  matters  referred,  and  no  ground 
appeared  for  saying  that  they  had  misconducted 
themselves  or  made  any  mistake  in  conducting 
the  inquiry  : — Held,  that  the  award  was  binding. 
Ram  Bhagoti  v.  Rani  Chandan      -         -     67 

BA  7ARZAHDAH :  See  Construction.    2. 

COHSTRUCTIOH.]  In  construing  any  instrument 
it  must  be  taken  as  a  whole,  and  that  construction 
must  be  put  upon  it  which  will  be  a  reasonable 
one,  and  will  give  effect  to  all  the  parts  of  it 
Where  a  mortgage  deed  gave  an  absolute  power 
to  the  mortgagee  to  take  possession  of  the  whole 
mortgaged  property  on  non-payment  of  an  instal- 
ment when  due,  and  contained  another  clause 
directing  instead  a  sale  of  a  sufficient  portion  to 
realize  the  amount  thereof,  and  it  appeared  that 
the  latter  clause  coulcLbe  referred  to  a  contingency, 
so  as  not  to  conflict  with  the  absolute  power  pre- 
viously given,  held,  that  it  must  be  so  construed. 
Deputy  Commissioner  op  Rae  Bareli  v.  Lai* 
Rampal  Singh    -         -         -         -         -     1 

See  Hindu  Law. 

See  Hindu  Will. 

See  Mahomedan  Will. 

2. The  words  '*  istimrari  mokurruri "  in 

a  pottah  do  not  per  Be  import  an  estate  of  inheri- 
tance.— But  the  other  terms  of  the  instrument, 
the  circumstances  under  which  it  was  made,  or 
the  subsequent  conduct  of  the  parties,  may  shew 
the  intention  with  sufficient  certainty  to  enable 
the  Courts  to  pronounce  that  the  graut  was  per- 
petual.— The  words  "  ba  farzandan  "  or  **  naslan 
bad  naslan  "  are  not  essential  to  convey  an  here- 
ditary right.  Toolsui  .Pershad  Singh  v.  Rajah 
Ram  Narain  Singh  -  905 

ESTOPPEL.]  In  a  former  suit  between  the  same 
parties,  but  relating  to  different  property,  an 
issue  as  to  the  fact  of  an  adoption  was  heard  and 
decided:— Held,  that  sect  13  of  the  Civil  Pro- 
cedure Code,  1877,  barred  the  trial  of  that  issue 
in  the  present  suit  An  estoppel  is  binding  not- 
withstanding that  the  suit  which  raises  it  relates 
to  a  different  property. — Costs  occasioned  by  the 
introduction  into  the  record  of  unnecessary  and  irre- 
levant matter  disallowed.  Rajah  of  Ftttafur  v. 
Sri  Rajah  Row  Buchi  Sittaya  Garu        -     16 

EXORBITANT  INTEREST :  See  Jurisdiction. 
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BOBGSBY :  See  Principal  and  Agent. 

6HATWAU  TEHUBE8.]  In  a  suit  by  a  ghatwal 
to  eject  the  Defendants  from  a  subordinate  tenure 
within  the  ambit  of  the  ghatwali  estate  on  the 
ground  that  the  tenure  was  at  will  only,  it  ap- 
peared that  the  father  of  the  Plaintiff  had  obtained 
a  decree  against  the  Defendants,  awarding  to  him 
the  whole  of  the  compensation  money  paid  in 
respect  of  land  formerly  included  within  the 
tenure  in  suit,  on  the  ground  that  the  Defendants 
were  merely  tenants  at  will  :—Heldf  that  this  was 
re*  judicata  in  the  Plaintiff's  favour  imder  Act  X. 
of  1877,  sect  18  '.—Held,  further,  that  possession 
of  such  a  tenure  is  not  adverse  to  the  ghatwal 
within  the  meaning  of  Act  XV.  of  1877,  art.  144, 
tin  til  some  definition  or  assertion  of  adverse  right 
has  been  made  between  4he  parties,  which  in  this 
case  was  within  the  statutable  period.  TbKait 
Ham  ChukDeb  Siroh  v.  Sbimati  Madho  Kumar! 

[188 

EIKDTT  LAW.]  Held,  with  regard  to  the  origin 
and  history  of  a  family,  whose  estate  was  in  dis- 
pute, that  although  they  affected  to  be  Hindus, 
they  were  not  governed  by  Hindu  law,  but  had 
retained  and  were  governed  by  family  customs 
which,  as  regards  some  matters,  were  at  variance 
with  that  law. — Held,  further,  upon  the  evidence, 
that  the  Hindu  custom  of  succession  by  adoption 
had  not  been  introduced  into  it.  The  onus  pro- 
banda lay  on  those  who  alleged  the  onstom, 
whereas,  if  the  family  had  been  subject  to  Hindu 
law  the  onus  would  have  lain  on  those  who 
alleged  its  exclusion. — The  ruling  in  Rajah  Bish- 
nath  Sing  v.  Ram  Churn  Majmoadar  (Beng. 
8.  D.  A.  (1850),  p.  20),  that  even  in  a  Hindu 
family  there  may  oc  a  custom  which  bars  inherit- 
ance by  adoption,  approved. — Hela\  that  on  the 
true  construction  of  an  angikar-patra,  whereby 
the  deceased  purported  to  give  his  property  to 
the  respondent  "by  virtue  of  his  being  his 
adopted  son,"  inasmuch  as  the  adoption  was  in- 
valid the  gift  did  not  take  effect.— Nidhoomoni 
Debia  v.  Saroda  Penhad  Mookerjee  (Law  Rep. 
8  Ind.  A  p.  253)  distinguished.  FaKindba  Deb 
Raikat  r.  RaJEBWAB  Dass      -  -  -      72 

2. According  to  Hindu  law  an  adoption 

after  the  death  of  a  collateral  does  not  entitle  an 
adopted  Bon  to  come  in  as  heir  to  the  collateral.— 
An  adoption  having  through  the  fraud  of  the 
Defendant  been  delayed  till  after  the  death  of 
the  collateral,  the  Defendant  succeeded  to  the 
exclusion  of  the  adopted  son  :—Hela\  that  us  the 
latter  was  unborn  at  the  death  of  the  collateral 
he  had  no  remedy,  since  he  could  not  wider  any 
circumstances  have  succeeded.  Bhubanxswari 
Debi  v.  Nilkomul  Lahiri    ...     187 

8. A  Hindu  gave  to  his  two  widows  the 

following  power:  "You  S.t  the  elder  widow,  may 
adopt  three  sons  successively;  and  you  B.y  the 
younger  widow,  may  adopt  three  sons  succes- 
sively " : — Held,  that  this  did  not,  on  its  true  con- 
struction, purport  to  authorize  a  simultaneous 
adoption  :—Hcld\  also,  that  Hindu  law  does  not 
allow  simultaneous  adoptions.  Akhoy  Chundeb 
Bagchi  v.  Kalapahab  Haji  -         .     198 

HINDU  WILL.]  Where  it  clearly  appeared  that 
a  Hindu  testator's  intention  was  that  his  estate 


U1HDTJ  WTLL—amtinuecL 

itself  should  not  be  disposed  of,  but  to  make  a 
gift  simply  with  reference  to  the  enjoyment  of  the 
profits,  the  object  being  to  create  a  perpetuity  as 
regard*  the  estate,  and  to  limit  for  an  indefinite 
period  tiie  enjoyment  of  the  profits  of  it : — Beld, 
thut  by  Hindu  law  the  whole  wilt  was  invalid. 
Sookhmoy  Chundeb  Dass  v.  Srimati  Moxobcbbi 
Dasi     ------ 


INDIAN  EVIDENCE  ACT  (1. 07  1179),  8BCT.  12.] 
Where  in  order  to  prove  a  funnily  pedigree  a  de- 
position of  a  deceased  mooktar  was  tendered,  but 
it  appeared  that  he  had  no  special  mean*  of  know- 
ledge, in  fact  no  other  means  of  knowledge  but  as 
mooktar,  that  he  was  not  a  member  of  the  family, 
or  intimately  connected  with  it: — Hela\  that  it 
was  not  admissible  under  Act  L  of  1872,  sect.  32. 
Thakub  Sangram  Sxkqb  v.  Mussumat  Raj  an 
Bai       ------      its 

INVALIDITY  07  GIFT  TO  ADOPTED  809 
WHEN  ADOPTION  FAILS;  See  Hdcdo 
Law.    1. 

"  INTIMBABI  XOKUBBUBI :"   See  Cohbtbuc- 

TlOS.     2. 

JUDGMEBT  MUST  BE  CONFUTED  TO  THE 
F0JJTT8  IB  I88UB :  See  PbAcWck  or 

the  Court. 

JUBI8DICTI0N.]    A  foreclosure  suit  relating  to 
lands  in  the  24-Pergunnahs  having  been  dis* 
missed  by  the  Court  of  the  24-Pergunnalis,  and 
an  action  upon  a  covenant  in  a  mortgage  deed 
relating  to  lands  in  Nuddea  having  been  dis- 
missed by  the  Court  of  Nuddea,  the  High  Court 
reversed  the  dismissal  in  the  former  case,  affirmed 
it  in  the  latter,  and  then  turned  both  suits  into  a 
contribution  suit  and  remanded  it,  with  direction* 
as  to  the  mode  in  which  contribution  should  be 
effected,  to  the  Court  of  the  24-Per£unnahs : — 
Held,  that  this  was  ultra  vires.    Neither  under 
sect.  12  of  Act  VII!.  of  1859  or  otherwise  could 
the  Hiith  Court  in  its  appellate  jurisdiction  give 
jurisdiction  to  the  Court  of  the  24-Pergunnahs  to 
*  deal  with  a  suit  commenced  and  prosecuted  in 
Nuddea  relating  to  lands  in  Nuddea.     Neither 
does  the  Procedure  Code    empower  the  High 
Court  without  consent  of  parties  to  change  two 
suits,  one  of  which  it  has  itself  dismissed,  into 
one  suit  of  a  totally  different  description  from 
either  of  them. — Htld\  that  the  charge  of  ex- 
orbitant interest  by  a  mooktar  to  a  purda-nashin, 
the  security  being  ample,  amounts  to  a  hard  and 
unconscionable  bargain  against  which  equity  will 
relieve. — Beynon  v.  Cook  (Law  Rep.  10  Ch.  Ap. 
3U1)    approved.      Srimati    Kamiki    SooanABi 
Chowdbbami  v.  Kali  Prosukxo  Ghosk    -     Slo 

JURISDICTION  IB  EXECUTION :  See  Pbacticx. 

LABDL0BD  ABD  TSBABT:    See  Otjdr   Scb- 
SettLbmekt  Act,  1806. 

LAW  OF  UXITATIOB.  (1.)  Held,  that  the 
Plaintiff  having  been  excluded  to  his  knowledge 
from  his  share  of  alleged  joint  property  for  more 
than  twelve  years,  his  suit  was  barred  by  the 
LimiUttion  Act  of  1877,  c  127,  Schedule  XL  Bai 
Bagvnatu  Bali  v.  Rai  Mahabaj  Bali    -     US 
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LAW  07  JJXTIATlOV^continued. 

% Held,  that  Act  XY.  of  1877,  sect.  10, 

does  not  apply  to  the  Government  in  possession 
of  an  estate  in  their  own  right  under  a  claim  of 
forfeiture  arising  from  the  conviction  of  the  last 
holder,  and  not  as  trustee  for  a  specific  purpose. 
Zkmtndab  of  Paloondah  v.  Secretary  of  Statc 
fob  India        -         -         -         -         -     190 


See  Act  IX.  of  1871. 


LAW  07  REQI8TBATI0K.]  Where  a  deed  of 
conveyance,  executed  in  1873,  but  unregistered, 
was  inadmissible  in  evidence  under  sect.  49  of 
Act  III.  of  1877,  *«W,  that  a  registered  deed  of 
conveyance,  executed  in  1878,  and  confirming  the 
unregistered  deed  of  1873,  operated  to  pass  the 
property.— The  grantee  under  that  deed  having 
]iaia  the  consideration  money,  and  being  shewn 
to  be  the  true  owner,  the  High  Court  was  wrong 
in  boh  ling  that  his  son,  having  been  allowed  to  be 
in  posses-ion,  with  or  without  payment  of  rent, 
must  be  treated  as  owner,  or  that  otherwise  the 
provisions  of  the  Registration  Act  would  be  de- 
feated.   Mitchell  v.  Mathura  Dabs        -     150 

XAHOMEDAB  LAW.]  Mahomedan  Law  does 
not  recognise  vested  estates  in  remainder.— Where 
a  deed  of  compromise  between  a  Mahomedan 
widow  and  the  sons  of  her  deceased  husband 
stipulated  that  the  former  should  remain  pro- 
prietor, and  that  the  latter  should  be  entitled  to 
succeed,  held,  that  the  title  to  succeed  must  be 
contingent  upon  the  sons  surviving  the  widow, 
and  that  it  would  be  opposed  to  Mahomedan  Law 
to  hold  that  the  deed  created  in  them  vested  in* 
terests  which  passed  to  their  heirs  on  their  death 
in  the  lifetime  of  the  widow.  Abdul  Wahid 
Khan  t>.  Mussumat  Nuban  Bibi       -         -     91 

XAH0MSDAH  WILL.]  The  Defendant  having 
claimed  to  retain  exclusive  possession  of  the  pro- 
perty in  suit  subject  to  the  conditions  of  a  will  and 
in  order  to  carry  out  its  provisions : — Held,  that, 
although  by  the  will  the  management  of  the  said 
property  was  given  to  the  Defendant's  father 
*•  always  and  for  ever,"  that  expression  did  not 
per  ae  extend  the  interest  beyoud  the  life  of  the 
person  named : — Held,  further,  that  on  the  true 
construction  of  all  the  provisions  in  the  will,  the 
Plaintiff  was  entitled  to  the  shares  given  her  in 
full  proprietary  right,  notwithstanding  an  attempt 
in  the  will  to  control  her  in  the  disposition  thereof 
and  to  prevent  her  parting  with  them  to  strangers. 
Moulvi  Muhammad  Abdul  Majid  v.  Mussumat 
FatdxaBibi    -----     159 

MORTGAGOR  ABB  MORTGAGEE.]  A  purchaser 
of  a  portion  of  mortgaged  property  who  as  Defen- 
dant in  a  foreclosure  suit  sets  up  a  title  paramount 
to  the  mortgagee,  and  is  on  his  own  prayer  dis- 
missed with  costs  as  having  no  title  to  redeem: — 
Held,  overruling  the  High  Court,  to  be  bound  by 
such  order  and  incapable  thereafter  of  claiming  to 
redeem. — Held  further,  overruling  the  High  Court, 
that  the  proportion  of  mortgage  charge  payable 
by  the  purchaser  of  a  fragment  of  an  equity  of  re- 
demption cannot  be  ascertained  in  the  absence  of 
the  purchasers  of  other  fragments,  or  by  taking  an 
account  as  betweeu  himself  and  the  mortgagee 
alone.  Still  less  can  such  a  purchaser,  without 
any  accounts  being  taken  at  all,  bo  decreed  pos- 


M0BTGAG0R  AJTD  MORTGAGEE— continued. 

session  of  his  fragment  of  the  mortgaged  property, 
clear  of  the  proportion  of  mortgage  money  charge- 
able thereon,  on  payment  to  the  mortgagee  of  the 
sum  for  whioh  on  the  disclaimer  of  the  purchaser 
he  (the  mortgagee)  himself  bought  in  the  selfsame 
equity  of  redemption.  Nilakant  Banbbji  v. 
Subbsh  Chundeb  Mullick  -  171 

BA8LAR  BAD  VABLAB:  See  Conbtbuction.   2. 

0UDH  C0RTI80ATI0K.]  Held,  with  regard  to  a 
property  which  had  been  confiscated  by  Lord 
Canning  in  1858,  the  confiscation  having  been 
subsequently  annulled  without  any  intention  on 
the  part  of  the  Government  to  make  a  grant  in 
favour  of  any  person,  that  it  must  be  treated  as  if 
thore  had  never  been  any  confiscation  at  all. 
Consequently  a  title  thereto  accrued  or  possession 
thereot  enjoyed  prior  to  the  confiscation  could  be 
used  to  defeat  an  adverse  claim.  Prince  Mibza 
J  eh  an  Kadb  Bahadoob  v.  Nawab  Badshoo 
BahooSahtba  -         -         -         -     124 

OTTDH  8TJB  SETTLEMENT  ACT,  1886.]  Where 
the  relationship  of  landlord  and  tenant  is  estab- 
lished, the  tenant  cannot  defeat  the  landlord's 
right  of  resumption  upon  proper  notice  ou  the 
ground  that  time  and  undisturbed  enjoyment  has 
ripened  his  holding  into  a  species  of  ownership 
Or  that  he  has  acquired  by  prescription  a  holding 
such  as  to  entitle  him  to  an  under-proprietary 
right  He  must  allc  ge  and  prove  his  right  to 
remain  undisturbed.  Thakub  Rohan  Sikgh  t>. 
Thakub  Bubat  Singh  -  —      68 

PERPETUITY :  See  Hindu  Will. 

POWERS  OF  APPELLATE  00TTBT:  See  Jubh- 

DICTION. 

PRAOnOR]  Case  in  which  it  was  held  that  a 
decree  of  a  District  Judge  was  on  its  true  con- 
struction rightly  treated  as  his  decree,  though  in 
some  of  its  terms  it  purported  to  amend  a  decree 
of  the  Subordinate  Judge,  and  was  rightly  carried 
into  execution  by  the  District  Judge.  His  juris- 
diction so  to  do  could  not  properly  be  questioned 
on  a  mere  application  to  him  for  postponement  of 
an  execution  sale. — Costs  occasioned  fey  the  intro- 
duction of  unnecessary  and  itrelevant  matter  into 
the  record  disallowed.  Bishenhun  Singh  v.  Land 
Mortgage  Bank  or  India       -         -         -     7 

PRACTICE  07  ZEE  COURT.]  In  a  suit  to  set 
aside  certain  orders  of  the  collector,  and  for  regis- 
tration of  the  Plaintiff's  name  in  zemindari  right 
after  cancelling  those  of  the  Defendants,  the 
latter  set  up  forged  deeds  in  support  of  their 
alleged  zemindari  right  The  High  Court,  there- 
upon, while  decreeing  for  the  Plaintiff,  declared 
that  the  Defendants  were  putnidars,  founding 
this  declaration  upon  certain  statements  in  the 
Plaintiffs  documentary  evidence,  no  such  claim 
having  been  put  forward  by  the  Defendants,  and 
no  issue  to  that  effect  having  been  raised : — Held, 
thut  the  High  Court  hnd  no  power  to  make  such 
declaration.— Sect.  566  of  Act  X.  of  1877  does  not 
apply  where  an  issue  has  not  been  raised  in  the 
lower  Court  Official  Trustee  of  Bengal  v. 
Kuishna  Chundeb  Mozoomdab      -         -     166 
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PRINCIPAL  AMD  AGENT.]  The  Defendant,  as 
Hudder  treasurer,  gave  to  the  Government  the 
following  engagement  in  respect  of  its  darogah  of 
stumps  appointed  as  his  agent :  **  Should  any 
loss  or  deficiency  arise  from  the  non-production  of 
accounts,  or  by  misconduct  or  negligence,  .... 
I  hold  myself  responsible  to  make  good  such  loss." 
—It  appeared  that  the  darogah,  in  collusion  with 
the  licensed  vendors  of  btamp*,  forged  stamps  and 
accounted  for  their  proceeds  to  the  Government, 
while  he  misappropriated  the  proceeds  of  an 
equivalent  amount  of  genuine  stamps  entrusted 
to  him  by  the  Treasury: — Held,  that,  although 
the  Defendant  was  not  responsible  in  respect  of 
the  forgery  committed,  yet  he  was  so  for  the  mis- 
appropriation and  false  accounts  of  his  agent; 
and  that  the  losses,  whicli  in  the  first  instance 
were  caused  by  the  forgery,  were  brought  within 
the  scope  of  the  ajrr«  ement  by  reason  of  the  mis- 
appropriation and  the  false  accounts.  Bri  Kishen 
v.  Secretary  of  State  fob  India  in  Council. 

[142 

PURCHASE  OF  A  PORTION  07  MORTGAGED 
PROPERTY :  See  Mortgagor  and  Mort- 
gagee. 

RES  JUDICATA.!  In  a  suit  by  a  Hindu  in  the 
Court  of  the  subordinate  Judge  of  the  district 
against  his  deceased  brother's  widow  to  recover 
the  estate  of  the  deceased  in  her  possession,  where 
the  issue  was  as  to  separate  or  joint  ownership  of 
the  brothers,  held,  that  the  grant  of  a  certificate 
to  the  widow  under  Act  XXVII.  of  I860,  after  a 
determination  of  the  issue  as  above  against  the 
surviving  brother,  being  a  proceeding  of  repre- 
sentation, not  otherwise  of  title,  did  not  constitute 
ret  judicata  in  her  favour. — Held,  further,  that  a 
similar  determination  of  the  said  issue  on  the  in- 
tervention of  the  Plaintiff  in  a  rent-suit  brought 


RE8  JUDICATA- -continued. 

by  the  widow  in  the  MoonsiflTs  Court,  did  not, 
under  Act  VIII.  of  1859,  s.  2,  constitute  re*  judi- 
cata in  ber  favour,  the  said  Court  being  one  of  a 
limited  jurisdiction,  and  not  concurrent  with  that 
of  the  Subordinate  Judge. — Krishna  Behari  Boy 
v.  Brojetvoari  Chowdranee  (Law  Hep.  2  IikL  A  pp. 
285)  followed.— Act  X.  of  1877,  s.  13,  is  to  the 
samo  effect,  and  does  not  alter  the  previous  law. — 
The  decree  of  the  High  Court  being  erroneously 
in  the  widow's  favour  on  the  ground  of  ret  judi- 
eata,  a  cross-appeal  by  her  against  a  finding  in 
the  judgment  in  favour  of  joint  ownership  was 
unnecessary  to  enable  her  to  defend  her  decree 
on  the  ground  that  the  Court  ought  to  have  de- 
cided on  the  merits  in  her  favour.  Rajah  Rrx 
Bahadoob  Singh  v.  Mubbcmut  Lachoo  Koto  2S 

See  Ghatwali  Tenures;  Mortgagor  and 

Mortgages. 

RESTRICTION  OH  ALIENATION :  See  Mahomz- 
dan  Will. 

RETENTION  OF  CUSTOMS  AT  VARIANCE  WITH 
HINDU  LAW :  See  Hindu  Law.    1. 

RIGHT  TO  REDEEM :  See  Mortgagor  and  Mort- 
gagee. 

RIGHT  0E  RESUMPTION:  See  Oudh  Bub-Set- 
tlement Act,  1866. 

SEPARATE  CAUSES  OP  ACTION  :  See  Act  ViTL 
or  1859. 

SIMULTANEOUS  ADOPTION :  See  Himdu  Law. 

SUITS  RELATING  TO  DIFFERENT  ESTATES : 

See  Estoppel. 

UNCONSCIONABLE  BARGAIN:   See  Jurisdic- 
tion. 
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Act  XL.  of  1858,  a.  18.  Where  an  order  of  Court  under  sect.  18, 
Act  XL.  of  1858,  empowering  a  guardian  to  mortgage  certain  im- 
moveable property  of  a  minor,  omitted  to  specify  the  rate  of  interest 
at  which  she  was  at  liberty  so  to  do,  held,  that  the  proper  or  most 
favourable  construction  of  the  order  was,  that  it  authorized  a  loan 
at  a  reasonable  rate  of  interest,  and  consequently  that  the  High 
Court  was  right,  there  being  no  proof  of  necessity  or  expediency,  in 
decreeing  interest  at  12  per  cent,  instead  of  18  per  cent.,  as  stipu- 
lated in  the  mortgage  bond  which  the  guardian  had  executed. 
Gungapershad  Sahu  v.  Maharani  Bibi  ..  ..  ..  *.         47 

Act  VIII.  of  1859,  s.  2.    See  Res  Judicata. 

Act  IX.  of  1871,  Bch.  il,  arts.  65, 132.  Where  a  mortgagee  sued  in 
covenant  and  also  to  enforce  his  mortgage  security,  held,  that  under 
Act  IX.  of  1871,  sched.  ii.,  art.  65,  the  personal  remedy  was  barred 
in  three  years,  but  that  art.  132  of  the  same  schedule  provided  a 
limitation  of  twelve  years  as  against  the  mortgaged  property. 
Ramdin  v.  Kalka  Per  shad       ..  ..  ..  ..  ..  ..         12 

Act  X.  of  1877,  s.  13.    See  Estoppel. 

See  Res  Judicata. 

Concurrent  Jurisdiction.    See  Res  Judicata. 

Construction.  In  construing  any  instrument  it  must  be  taken  as  a 
whole,  and  that  construction  must  be  put  upon  it  which  will  be  a 
reasonable  one,  and  will  give  effect  to  all  the  parts  of  it. 

Where  a  mortgage  deed  gave  an  absolute  power  to  the  mortgagee 
to  take  possession  of  the  whole  mortgaged  property  on  non-pay- 
ment of  an  instalment  when  due,  and  contained  another  clause 
directing  instead  a  sale  of  a  sufficient  portion  to  realize  the  amount 
thereof,  and  it  appeared  that  the  latter  clause  could  be  referred  to  a 
contingency,  so  as  not  to  conflict  with  the  absolute  power  previously 
given,  held,  that  it  must  be  so  construed.  Deputy  Commissioner  of 
Bae  Bareli  v.  Lai  Rampal  Singh         ..  ..  ..  ..  ..  1 

Construction  of  Decree.    See  Practice. 

Costs.    See  Estoppel. 

See  Practice. 

Effect  of  Grant  of  Certificate  under  Act  XXVII.  of  1860.  See 
Res  Judicata. 

Estoppel.  In  a  former  suit  between  the  same  parties,  but  relating  to 
different  property,  an  issue  as  to  the  fact  of  an  adoption  was  heard 
and  decided : — 

Held,  that  sect.  13  of  the  Civil  Procedure  Code,  1877,  barred  the 
trial  of  that  issue  in  the  present  suit.  An  estoppel  is  binding  not- 
withstanding that  the  suit  which  raises  it  relates  to  a  different 
property. 

Costs  occasioned  by  the  introduction  into  the  record  of  unneces- 
sary and  irrelevant  matter  disallowed.  Rajah  of  Pittapur  v.  Sri 
Rajah  Row  Buchi  Sittaya  Garu  ..  ..  ..  ,.  ..         16 

Jurisdiction  in  Execution.    See  Practice. 
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Landlord  and  Tenant.    See  Oudh  Sub-Settlement  Act,  1866. 
Limitation.    See  Act  IX.  of  1871. 

Oudh  Sub-Settlement  Act.  Where  the  relationship  of  landlord  and 
tenant  is  established,  the  tenant  cannot  defeat  the  landlord's  right 
of  resumption  upon  proper  notice  on  the  ground  that  time  and  un- 
disturbed enjoyment  has  ripened  his  holding  into  a  species  of 
ownership  or  that  he  has  acquired  by  prescription  a  holding  such 
as  to  entitle  him  to  an  under-proprietary  right.  He  must  allege 
and  prove  his  right  to  remain  undisturbed.  Thakur  Rohan  Singh 
v.  Thakur  Sural  Singh  52 

Practice,  Case  in  which  it  was  held  that  a  decree  of  a  District  Judge 
was  on  its  true  construction  rightly  treated  as  his  decree,  though  in 
some  of  its  terms  it  purported  to  amend  a  decree  of  the  Subordinate 
Judge,  and  was  rightly  carried  into  execution  by  the  District  Judge. 
His  jurisdiction  so  to  do  could  not  properly  be  questioned  on  a  mere 
application  to  him  for  postponement  of  an  execution  sale. 

Costs  occasioned  by  the  introduction  of  unnecessary  and  irrelevant' 
matter  into  the  record  disallowed.    Bishenmun  Singh  v.  Land 
Mortgage  Bank  of  India 
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Res  Judicata.  In  a  suit  by  a  Hindu  in  the  Court  of  the  Subordinate 
Judge  of  the  district  against  his  deceased  brother's  widow  to  recover 
the  estate  of  the  deceased  in  her  possession,  where  the  issue  was  as 
to  separate  or  joint  ownership  of  the  brothers,  hdd\  that  the  grant 
of  a  certificate  to  the  widow  under  Act  XXVIL  of  1860,  after  a 
determination  of  the  issue  as  above  against  the  surviving  brother, 
being  a  proceeding  of  representation,  not  otherwise  of  title,  did  not 
constitute  res  judicata  in  her  favour. 

Held,  further,  that  a  similar  determination  of  the  said  issue  on 
the  intervention  of  the  Plaintiff  in  a  rent-suit  brought  by  the  widow 
in  the  MoonsiflPs  Court,  did  not,  under  Act  V1IL  of  1859,  s.  2, 
constitute  res  judicata  in  her  favour,  the  said  Court  being  one  of  a 
limited  jurisdiction,  and  not  concurrent  with  that  of  the  Sub- 
ordinate Judge, 

Krishna  Behari  Boy  v.  Brqjeswari  Chowdranee  (Law  Rep.  2  Ind. 
App.  285)  followed. 

Act  X.  of  1877,  s.  13,  is  to  the  same  effect,  and  does  not  alter 
the  previous  law. 

The  decree  of  the  High  Court  being  erroneously  in  the  widow's 
favour  on  the  ground  of  res  judicata,  a  cross-appeal  by  her  against 
a  finding  in  the  judgment  in  favour  of  joint  ownership  was  unneces- 
sary to  enable  her  to  defend  her  decree  on  the  ground  that  the 
Court  ought  to  have  decided  on  the  merits  in  her  favour.  Rajah 
Run  Bahadoor  Singh  v.  Mussumut  Lachoo  Koer       „         ..         ..         23 

Right  or  Resumption.    See  Oudh  Sub-Settlement  Act,  1866. 
Suits  relating  to  different  Estates.    See  Estoppel, 
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Act  VIIL  of  1859,  8.  7.  Sect.  7  of  Act  VIII.  of  1859  does  not  say  that 
every  suit  shall  include  every  cause  of  action,  but  that  it  shall  in- 
clude the  whole  of  the  claim  arising  out  of  the  cause  of  action. 

Where  therefore  a  plaintiff  sued  to  recover  immoveable  property 
in  consequence  of  having  been  improperly  turned  out  of  possession, 
and  afterwards  sued  to  recover  from  the  same  defendant  moveable 
property  in  consequence  of  its  wrongful  detention  : — 

Held,  that  the  causes  of  action  were  distinct,  and  that  sect.  7  did 
not  apply. 

Moonshee  Buzloor  Ruheem  v.  Shumsoonniasa  Begum  (11  Moore's 
Ind.  Ap.  Ca.  553).  followed.  Rajah  of  Pittapur  v.  Sri  Rajah  Venkata 
Mahipati  Surya ..  ..  ..         ..         ..         ..         ..         ..       116 

Act  XV.  op  1877.    See  Law  of  Limitation. 

Award.  Where  two  parties  had  signed  a  general  reference  to  arbitrators 
to  decide  between  them  upon  their  respective  rights,  and  on  the  face 
of  the  award  it  appeared  that  the  arbitrators  had  inquired  into  the 
matters  referred,  and  no  ground  appeared  for  saying  that  they  had 
misconducted  themselves  or  made  any  mistake  in  conducting  the 
inquiry : — 

Held,  that  the  award  was  binding.  Rani  Bhagoli  v.  Rani 
Chandan ..         ••         ..         ••         ••         ••         ..         ••         ••        67 

Construction.    See  Hindu  Law. 

Hindu  WilL 

Custom  of  Succession  bt  Adoption  rejected.    See  Hindu  Law. 

Hindu  Law.  Held,  with  regard  to  the  origin  and  history  of  a  family, 
whose  estate  was  in  dispute,  that  although  they  affected  to  be 
Hindus,  they  were  not  governed  by  Hindu  law,  but  had  retained 
and  were  governed  by  family  customs  which,  as  regards  some 
matters,  were  at  variance  with  that  law. 

Held,  further,  upon  the  evidence,  that  the  Hindu  custom  of  sue* 
sion  by  adoption  had  not  been  introduced  into  it.  The  onus  probandi 
lay  on  those  who  alleged  the  custom,  whereas  if  the  family  had  been 
subject  to  Hindu  law  the  onus  would  have  lain  on  those  who  alleged 
its  exclusion. 

The  ruling  in  Rajah  Bishnath  Sing  v.  Ram  Churn  Majmoadar 
(6  Beng.  S.  D.  A.  (1850;,  p.  20\  that  even  in  a  Hindu  family  there 
may  be  a  custom  which  bars  inheritance  by  adoption,  approved. 

Held,  that  on  the  true  construction  of  an  angikar-patra,  whereby 
the  deceased  purported  to  give  his  property  to  the  respondent  "  by 
virtue  of  his  being  his  adopted  son,  inasmuch  as  the  adoption  was 
invalid  the  gift  did  not  take  effect. 

Nidhoomoni  Debia  v.  Saroda  Pershad  Mookerjee  (Law  Rep.  3  Ind. 
Ap.  253)  distinguished.    Fanindra  Deb  Iiaikat  v.  Rajeswar  Doss  72 

Hindu  Will.  Where  it  clearly  appeared  that  a  Hindu  testator's  inten- 
tion was  that  his  estate  itself  should  not  be  disposed  of,  but  to  make 
a  gift  simply  with  reference  to  the  enjoyment  of  the  profits,  the 
object  being  to  create  a  perpetuity  as  regards  the  estate,  and  to  limit 
for  an  indefinite  period  the  enjoyment  of  the  profits  of  it : — 

Held,  that  by  Hindu  law  the  whole  will  was  invalid.  Sookhmoy 
Chunder  Doss  v.  Srimati  Monohurri  Dasi     ..  ..  ..  ..       103 
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Invalidity  of  Gift  to  adopted  Son  where  Adoption  fails.  See  Hindu 
Law. 

Law  of  Limitation.  (1.)  Held,  that  the  Plaintiff  having  been  excluded 
to  his  knowledge  from  his  share  of  alleged  joint  property  for  more 
than  twelve  years,  his  suit  was  barred  by  the  Limitation  Act  of 
1877,  c.  127,  Schedule  II.    Rai  Ragunath  Bali  v.  Rai  Maharaj  Bali      112 

(2.) Held,  that  Act  XV.  of  1877,  sect.  10,  does  not 

apply  to  the  Government  in  possession  of  an  estate  in  their  own 
right  under  a  claim  of  forfeiture  arising  from  the  conviction  of  the 
last  holder,  and  not  as  trustee  for  a  specific  purpose.  Zemindar  of 
Palcondah  v.  Secretary  of  State  for  India      ..  #.  ..  .♦       120 

Mahomedan  Law.  Mahomedan  Law  does  not  recognise  vested  estates 
in  remainder. 

Where  a  deed  of  compromise  between  a  Mahomedan  widow  and 
the  sons  of  her  deceased  husband  stipulated  that  the  former  should 
remain  proprietor,"  and  that  the  latter  should  be  entitled  to  succeed, 
held,  that  the  title  to  succeed  must  be  contingent  upon  the  sons 
surviving  the  widow,  and  that  it  would  be  opposed  to  Mahomedan 
Law  to  hold  that  the  deed  created  in  them  vested  interests  which 
passed  to  their  heirs  on  their  death  in  the  lifetime  of  the  widow. 
Abdul  Wahid  Khan  v.  Mussumat  Nuran  Bibi  ♦.  ..  ..  91 

Oudh  Confiscation.  Held,  with  regard  to  a  property  which  had  been 
confiscated  by  Lord  Canning  in  1858,  the  confiscation  having  been 
subsequently  annulled  without  any  intention  on  the  part  of  the 
Government  to  make  a  grant  in  favour  of  any  person,  that  it  must 
be  treated  as  if  there  had  never  been  any  confiscation  at  all.  .  Con- 
sequently a  title  thereto  accrued  or  possession  thereof  enjoyed  prior 
to  the  confiscation  could  be  used  to  defeat  an  adverse  claim.  Prince 
Mirza  Jehan  Kadr  Bahadoor  v.  Nawab  Badshoo  Bahoo  Sahiba      ..       124 

Perpetuity.    See  Hindu  Will. 

Retention  of  Customs  at  variance  with  Hindu  Law.  See  Hindu 
Law. 

Separate  Causes  of  Action.    See  Act  VIII.  of  1859. 
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whatever  .  .  .  and  that  they  may  mutually  settle  among  them-       J.  c. 
selves  as  they  like."    Yet  in  the  Lueknow  case  the  question  of       1885 
gift  or  no  gift  being  decided  in  favour  of  the  donee,  the  property  trtsceHirzh 
falls  to  the  donee.  J£HAN  Kat)R 

Bahadoob 

The  same  result  must  follow  in  Sahrawan.     The   Plaintiff         * 

Nawab 

wholly  fails,  and  his  appeal  must  be  dismissed  with  costs.     Their     Badbhoo 
Lordships  will  humbly  advise  Her  Majesty  to  this  effect.  s^hiba. 

Solicitors  for  Appellant :  Watkins  &  Laitey. 
Solicitor  for  Hespondent :  T.  L.  Wilson. 
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